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F<ri«i  Rqi«r  Presidential  Documents 

Vol.  61,  No.  200 
Tuesday,  October  15,  1996 


Title  3 —  Proclamation  6934  of  October  9,  1996 

The  President  Leif  Erikson  Day,  1996 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Leif  Erikson  Day  commemorates  the  life  and  the  voyages  of  the  great  Nordic 
explorer  who  first  set  foot  on  the  fertile  soil  of  North  America  about  one 
thousand  years  ago.  On  this  day,  we  also  celebrate  the  close  bonds  of 
friendship  between  the  people  of  the  United  States  and  the  Nordic  peoples, 
as  well  as  the  outstanding  contributions  that  Nordic  Americans  have  made 
to  our  country. 

We  have  good  cause  to  mark  this  day.  The  pioneering  spirit  that  Leif  Erikson 
and  his  followers  demonstrated  embodies  the  virtues  of  independence,  self- 
determination,  and  initiative  that  are  firmly  rooted  in  our  national  conscious¬ 
ness  today.  As  a  vital  transatlantic  bridge  between  the  continents  of  America 
and  Europe,  the  Nordic  countries  of  Iceland,  Norway,  Sweden,  Denmark, 
and  Finland  have  repeatedly  shown  a  bedrock  commitment  to  the  democratic 
values  that  contributed  greatly  to  the  formation  of  our  own  national  ideals. 

Just  as  our  forebears  persevered  through  what  sometimes  seemed  insurmount¬ 
able  odds  to  transform  adversity  into  prosperity,  we  have  continued  to 
champion  the  cause  of  liberty  and  to  reach  out  without  reservation  or 
hesitation  to  our  neighbors  and  those  in  need  around  the  world.  The  same 
heritage  that  enabled  our  ancestors  to  brave  wars  and  uncharted  frontiers — 
because  they  were  convinced  that  they  were  working  to  create  a  better 
world — also  emboldens  us  today  in  our  cooperative  eff^ort  to  integrate  the 
Baltic  states  of  Estonia,  Latvia,  and  Lithuania  into  the  Western  community 
of  nations. 

Our  immigrant  ancestors  survived  unthinkable  hardships  to  achieve  eco¬ 
nomic,  religious,  and  political  freedom.  Their  dreams  were  big,  but  so  was 
their  willingness  to  work  for  them.  The  link  they  forged  across  the  oceans 
is  sustained  today  by  a  common  commitment  to  freedom  and  the  rule 
of  law — ideals  that  have  strong  roots  in  the  civic  and  legal  traditions  of 
Nordic  countries  dating  back  at  least  to  medieval  times. 

In  honor  of  Leif  Erikson — son  of  Iceland,  grandson  of  Norway — ^the  Congress, 
by  joint  resolution  approved  on  September  2,  1964  (Public  Law  88-566), 
has  authorized  and  requested  the  President  to  designate  October  9  of  each 
year  as  “Leif  Erikson  Day.” 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  9,  1996,  as  Leif  Erikson  Day.  I 
encourage  the  people  of  the  United  States  to  observe  this  occasion  with 
appropriate  ceremonies  and  activities  commemorating  our  rich  Nordic-Amer- 
ican  heritage. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
'  of  the  Independence  of  the  United  States  of  America  the  two  hundred 

and  twenty-first. 

[FR  Doc.  96-26529 

Filed  10-11-96:  8:45  am]  ' 

Billing  code  3195-01^  • 
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Proclamation  6935  of  October  10,  1996 

National  Day  of  Concern  About  Young  People  and  Gun 
Violence,  1996 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Few  losses  are  more  difficult  to  face  than  the  death  of  a  young  person. 
Such  deaths  are  even  more  appalling  when  they  result  from  violence  by 
another  youth.  It  is  a  tragedy  of  modem  American  life  that  thousands  of 
our  young  people  each  year  suffer  deadly  violence  initiated  by  their  peers. 
Federal  Bureau  of  Investigation  (FBI)  data  show  that  in  the  decade  between 

1984  and  1993  the  number  of  homicide  arrests  of  juveniles  skyrocketed 
by  168  percent.  Even  more  disturbing,  the  fastest  increase  in  violent  crime 
arrests  of  juveniles  occurred  among  children  10  to  12  years  old.  Demographic 
experts  predicted  that,  if'  those  trends  continued,  juvenile  violent  crime 
arrests  would  double  by  the  year  2010. 

Now,  new  FBI  data  show  reason  for  cautious  optimism.  For  the  first  time 
in  7  years,  the  juvenile  crime  arrest  rate  decreased — ^by  2.9  percent  in  1995. 
In  addition,  juvenile  arrests  for  murder  declined  by  15.2  percent  in  1995 — 
the  largest  1-year  decrease  in  more  than  10  years.  Since  1993,  the  arrest 
rate  for  murder  among  juveniles  has  decreased  by  22.8  percent. 

Although  this  trend  is  encouraging,  far  too  many  of  our  young  people 
still  are  committing  violent  acts.  Fueling  this  problem  is  the  prevalence 
of,  and  easy  access  to,  illegal  firearms  on  our  Nation’s  streets.  Between 

1985  and  1992,  the  number  of  juvenile  homicides  not  involving  guns  in¬ 
creased  by  20  percent,  while  the  number  involving  guns  jumped  by  300 
percent.  Because  guns  are  easily  available,  routine  fights  among  young  people 
often  turn  into  gun  battles.  Then,  as  the  tragic  cycle  of  violence  repeats 
itself,  more  and  more  young  people,  fearing  for  their  safety,  arm  themselves. 
The  resulting  escalation  of  gun  violence  and  death  threatens  the  Nation’s 
most  precious  resource  for  the  future — our  young  people. 

We  have  expanded  an  experimental  tracing  program  that  targets  those  who 
provide  or  sell  guns  to  young  people.  But  we  need  to  do  more  to  keep 
guns  out  of  the  hands  of  our  kids.  We  need  to  further  improve  and  vigorously 
enforce  our  gun  laws.  And  we  need  to  reduce  the  sale  and  use  of  illegal 
drugs,  which  also  fuel  gun  violence. 

We  also  need  to  begin  teaching  children  as  early  as  possible  how  to  choose 
not  to  be  violent.  All  of  us  can  take  an  active  role  in  making  sure  that 
conflict  resolution  and  other  anti-violence  programs  are  in  place  in  our 
local  schools,  community  centers,  and  places  of  worship.  Community  leaders, 
businesses,  and  other  local  institutions  must  create  “safe  havens’’  where 
children  can  go  after  school.  Such  actions  can  be  a  tangible  sign  of  care 
and  concern  on  the  part  of  the  community.  Most  importantly,  parents  need 
to  teach  their  children  right  from  wrong,  so  that  they  can  learn  the  core 
values  of  our  society  and  live  according  to  them.  In  this  undertaking,  parents 
must  be  sensitive,  patient,  diligent,  and  fair,  in  order  to  provide  a  proper 
nonviolent  model. 

While  parents,  teachers,  clergy,  and  the  community  at  large  can  provide 
encouragement,  the  ultimate  responsibility  for  reducing  youth  violence  lies 
with  our  young  people  themselves.  They  must  commit  to  resolve  disputes 
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.  without  violence  and  to  avoid  violent  situations  and  friends.  They  must 

become  positive  role  models  for  their  peers,  siblings,  and  younger  children. 
Many  young  people  have  already  made  this  commitment  and  are  working 
in  their  schools  and  neighborhoods  to  end  violence.  For  this,  we  salute 
them  and  urge  them  to  continue  to  work  for  peaceful  solutions.  We  call 
^  upon  all  young  people  to  make  this  same  conunitment. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  10,  1996,  as 
a  National  Day  of  Concern  About  Young  People  and  Gun  Violence.  On 
this  day  I  call  upon  young  people  in  classrooms  and  playgrounds  across 
the  United  States  to  make  a  solemn  decision  about  their  future.  I  call 
upon  them  voluntarily  to  sign  a  pledge  promising  that  they  will  never 
t^e  a  gun  to  school,  that  they  will  never  use  a  gun  to  settle  a  dispute, 
and  that  they  will  use  their  influence  to  prevent  friends  from  using  guns 
to  settle  disputes.  Finally,  I  call  upon  all  Americans  to  commit  themselves 
anew  to  helping  our  Nation’s  young  people  avoid  violence  and  grow  up 
to  be  happy,  healthy,  and  productive  adults. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first 

(FR  Doc.  96-26530 
Filed  10-11-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7  CFR  Parts  271, 272, 274,  and  278 
[Amendment  No.  343] 

RIN  0584-AB02 

Food  Stamp  Program:  Miscellaneous 
Farm  Bill  Provisions  Relating  to  the 
Authorization  of  Retaii  Firms  and 
Wholesale  Food  Concerns 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  Food  Stamp  Program 
rulemaking  implements  the  three 
following  provisions  of  the  Food, 
Agriculture,  Conservation  and  Trade 
Act  of  1990  (FACT  Act):  homeless  food 
stamp  households  may  purchase  meals 
with  food  stamps  in  restaurants 
approved  by  State  agencies  for  this 
purpose,  and  the  Department  may 
periodically  require  authorized  retailers 
and  wholesalers  to  be  reauthorized  to 
participate  in  the  Food  Stamp  Program, 
and  no  co-located  wholesale/retail  food 
concern  may  be  authorized  as  a  retail 
food  store  unless  the  firm  does  a 
substantial  level  of  retail  food  business, 
or  unless  failure  to  authorize  such  a  firm 
as  a  retail  food  store  would  cause 
hardship  to  food  stamp  households. 

This  rulemaking  is  necessary  to 
implement  sections  1713, 1733  and 
1734  of  the  FACT  Act.  The  intended 
effects  are:  to  expand  the  sources  of  low- 
cost  food  to  homeless  recipients:  to 
provide  the  Department  with  complete 
and  current  information  on  retailers  and 
wholesalers  participating  in  the- Food 
Stamp  Program  and  ensure  that  only 
those  firms  qualified  to  participate  in 
the  program  are  authorized;  and  to 
preclude  the  authorization  of  the  firms 
not  needed  to  effectuate  the  purposes  of 
the  program. 


EFFECTIVE  DATE:  These  provisions  were 
effective  February  1, 1992,  except  the 
provisions  of  7  CFR  278,l(i)  which  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1995.  The  provisions  of  this  section  will 
become  effective  upon  approval.  FCS 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Suzanne 
Fecteau,  Chief,  Coupon  and  Retailer 
Branch,  Food  Stamp  Program,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302,  or  by  telephone  at  (703)  305- 
2418. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  ofiicials. 

Regulatory  Flexibility  Act 

The  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.).  William  E.  Ludwig, 
the  Administrator  of  the  Food  and 
Consumer  Service  (FCS),  has  certified 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  agencies  that  administer 
the  Program  will  be  affected.  Some 
restaurants  will  be  affected  because  they 
will  be  allowed  to  accept  food  stamp 
benefits  in  payment  for  meals  served  to 
homeless  food  stamp  recipients.  The 
rule  will  also  affect  retail  food  stores 
and  wholesale  food  concerns  which 
accept  and  redeem  food  stamp  benefits. 
Thus,  while  the  rule  may  affect  a 
substantial  number  of  small  entities,  the 
effect  on  any  one  entity  will  not  be 
significant. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
announces  the  Food  and  Consumer 
Service’s  intention  to  request  Office  of 
Management  and  Budget’s  approval  of  a 
revision  to  a  currently  approved 
information  collection  pertaining  to 
food  stamp  applications  to  accept  and 
redeem  food  stamps. 

Comments  on  this  information 
collection  must  be  received  by 
December  16, 1996. 

Send  requests  for  copies  of  this 
information  collection  to:  Suzanne  M. 
Fecteau,  Chief,  Redemption 
Management  Branch,  Benefit 
Redemption  Division,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Di-ive, 
Alexandria,  VA  22302  or  call  (703)  305- 
2418. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
srunmarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 

For  further  information  contact 
Suzanne  M.  Fecteau,  (703)  305-2418. 

Supplementary  information:  Title: 
Food  Stamp  Application  for  Stores, 
Form  FNS-252  (9-93);  Food  Stamp 
Program  for  Stores-Reauthorization, 
Form  FCS-252R  (2-95);Food  Stamp 
Program  Application  for  Stores — 
Supplement,  Form  FNS-252A  (8- 
94);Food  and  Nutrition  Service  Meal 
Services,  Form  FNS-252-2  (10-79). 

OMB  Number:  0584-0008. 

Expiration  Date  of  Approval:  Three 
years  from  date  of  approval. 

Type  of  Request:  Revision  of  a 
currently  approved  collection.  Request 
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for  approval  of  application  forms  has 
been  previously  submitted.  This 
submission  is  for  an  additional 
requirement  under  section  278.1(i)  of 
the  Food  Stamp  Program  regulations  as 
described  below.  The  burden  associated 
with  this  requirement  applies  to  one 
class  of  respondents  which  complete  the 
form  FNS-252-2. 

Abstract:  FCS  of  the  Department  of 
Agriculture  is  the  Federal  Agency 
responsible  for  the  Food  Stamp 
Program.  The  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2011  et  seq.) 
requires  that  the  Agency  determine  the 
eligibility  of  firms  and  certain  food  , 
service  organizations  to  accept  and 
redeem  foi^  stamp  benefits  and  to 
monitor  them  for  compliance  and 
continued  eligibility. 


Part  of  FCS’  responsibility  is  to  accept 
applications  from  retail  food  stores, 
restaiuants  and  programs  that  wish  to 
participate  in  the  Food  Stamp  Program, 
review  the  applications  in  order  to 
determine  whether  or  not  applicants 
meet  eligibility  requirements,  and  make 
determinations  whether  to  grant  or  deny 
authorization  to  accept  and  redeem  food 
stamp  benefits.  FCS  is  also  responsible 
for  requiring  updates  to  application 
information  and  reviewing  the 
information  to  determine  whether  or  not 
the  firms  or  services  continue  to  meet 
eligibility  requirements. 

Section  278.1(i)  of  this  rule  contains 
an  information  collection  requirement. 

It  requires  that  restaurants  interested  in 
serving  homeless  food  stamp  recipients 
are  responsible  for  obtaining  contracts 
with  the  appropriate  State  agency  and 


providing  to  the  State  agency  the 
approximate  prices  that  will  be  charged 
for  meals  served  to  homeless  food  stamp 
recipients. 

Estimate  of  Burden:  The  pubUc 
reporting  burden  for  the  collection  of 
information  for  all  applicant  firms 
wishing  to  participate,  or  continue  to 
participate,  in  the  FSP  is  estimated  to 
average  .280  hours  per  response. 

Respondents:  Retail  food  stores, 
restaurants  and  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
80,613. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden: 
18,396. 

1  The  individual  components  of  the 
burden  are  as  follows: 


Form  No.  arxl/or  title 

Use 

-Annual 

re¬ 

sponses 

Hours 
per  re¬ 
sponse 

Annual 

burden 

Form  FNS  252,  FSP  Application  for  Stores  . ; . 

New . 

26,431 

’817 

1,775 

51,590 

11,894 
’  185 
296 
6021 

Form  FNS  252-2  FSP  . . . . 

New . 

Application  for  Meal  Services  (including  private  restaurants)  . 

Form  FCS-252R  FSP  Reauthorization  Application . 

Update 

Update 

80,613 

18,396 

'  Of  the  817  new  meal  service  applications,  we  estimate  that  98  will  be  pivate  restaurants  which  will  be  required  to  obtain  a  contract  with  an 
appropriate  State  agency.  We  estimate  that  the  contract  requirement  will  take  .50  hours  per  response,  for  a  total  of  49  hours  annually. 


Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  address.  Please  refer  to  the 
OMB  Control  No.  0584-0008.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  FCS,  725 
17th  Street,  N.W.,  Washington,  D.C. 
20503. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
xmder  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intend^  to  have  retroactive 
effect  linless  so  specified  in  the 
“Effective  Date”  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  tUs  rule  or  the 
application  of  its  provisions  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  program  benefit 
recipients — state  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
s  2020  (e)(10)  and  7  CFR  s  273.15;  (2) 


for  State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
s  2023  set  out  at  7  CFR  s  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  283  (for  rules  related 
to  QC  liabilities);  (3)  for  program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  s  2023  set  out  at  7 
CFR  s  278.8. 

Background 

On  October  23, 1991,  the  Food  and 
Nutrition  Service,  which  has  since  been 
redesignated  the  Food  and  Consumer 
Service  (FCS),  published  a  proposed 
rule  at  56  FR  54799  to  implement  the 
three  following  provisions  of  the  Food, 
Agriculture,  Conservation  emd  Trade 
Act  of  1990  (Pub.  L.  No.  101-624, 104 
Stat.  3359):  (1)  restaurants  may  accept 
food  stamp  benefits  in  exchange  for 
meals  from  homeless  recipients,  and  (2) 
the  Department  may  require  a  periodic 
reauthorization  of  authorized  firms,  and 
(3)  no  co-located  wholesale/retail  food 
concern  may  be  authorized  as  a  retail 
food  store  imless  the  concern  does  a 
substantial  level  of  retail  food  business, 
or  failure  to  authorize  such  firm  would 
cause  hardship  to  food  stamp 
households.  These  amendments  to  the 
Food  Stamp  Act  of  1977,  as  ainended, 
(the  Act)  (7  U.S.C.  2011  et  seq.)  are 


found  in  Pub.  L.  No.  101-624  at  sections 
1713, 1733,  and  1734,  respectively.  The 
public  was  provided  a  30-day  period  to 
submit  comments  on  the  proposed 
provisions.  Thirteen  comments  were 
received  in  response  to  the  proposed 
rule.  The  major  concerns  raised  by  the 
commentors  are  discussed  below. 

Authorization  of  Restaurants  to  Serve 
Prepared  Meals  to  Homeless  Persons 

One  State  agency  commented  that  use 
of  the  terms  “private  establishment” 
and  “restaurant”  interchangeably  in  the 
proposed  rule  is  confusing  and  that  the 
term  “private  homeless  meal  providers” 
should  be  used  instead.  The  Department 
concurs  that  use  of  the  two 
aforementioned  terms  is  confusing. 
However,  the  term  “private  homeless 
meal  providers”  would  also  be 
confusing  since  the  regulations  contain 
other  references  to  “private  nonprofit 
homeless  meal  providers.”  In  order  to 
avoid  confusion  and  to  clarify  which 
types  of  establishments  are  being 
referred  to,  the  Department  has  used  the 
word  “restaureint”  in  this  preamble  and 
also  in  the  regulatory  text.  In  addition, 
to  further  assist  with  clarification,  the 
Department  has  in  this  rulemaking 
specified  that  those  entities  other  than 
restaurants  feeding  the  homeless  are 
referred  to  as  “public  or  private 
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nonprofit”  homeless  meal  providers.  To 
fiirther  elucidate  the  types  of 
establishments  to  be  considered 
"restaurants”  for  the  purposes  of  serving 
meals  to  eligible  categories  of  recipients, 
the  Department  is  clarifying  that  such 
facilities  must  be  primarily  in  the 
business  of  selling  food,  llius,  section  7 
CFR  278.1(d)(3)  is  being  revised  to  state 
that  a  restaurant  must  have  more  than 
50  percent  of  its  total  sales  in  food. 

The  Food  Stamp  Act  and  the 
proposed  rule  permit  restaurants  to 
accept  food  stamp  benefits  from 
homeless  recipients  but  require  that 
restaurants  sell  the  meals  at 
concessional  (reduced)  prices.  Several 
public  interest  groups  and  certain  state 
agencies  expressed  concern  that 
restavirants  would  not  wish  to 
participate  in  the  program  if  they  were 
required  to  provide  meals  at  reduced 
prices  to  homeless  participants.  Another 
commentor  aslced  whether  a  restaurant 
could  argue  that  its  prices  are  so  low 
that  a  further  reduction  is  not 
reasonable.  The  Department  has  further 
considered  the  requirement  for  a 
"concessional”  price  and  has  concluded 
that  an  already  low  price  can  be 
considered  to  meet  Uiis  requirement. 
This  interpretation  is  consistent  with  a 
reference  in  the  relevant  legislative 
history  to  a  concessional  price  as  a 
"cheap  or  reduced”  price  in  the 
discussion  of  restaurants  serving  elderly 
and  disabled  persons  offering 
concessional  prices.  H.R.  Rep.  No.  464, 
95th  Cong.,  1st  Sess.  333.  Due  to  the 
similarities  in  the  two  provisions,  this 
final  rule  also  refers  to  a  concessional 
price  as  a  “low  or  reduced  price.” 

Another  commentor  asked  whether 
concessional  prices  would  be 
determined  for  each  restaurant  or  for  , 
each  food  item.  The  same  commentor 
also  asked  if  there  is  a  predetermined 
methodology  to  determine  concessional 
prices.  Provisions  for  concessional 
prices  will  be  determined  by  the 
contract  between  the  restaurant  and  the 
State.  There  is  no  predetermined 
methodology  for  determining 
concessional  prices.  It  could  include, 
but  would  not  be  limited  to,  a  simple 
percentage  reduction,  a  set  dollar 
amoimt  reduction,  or  an  offer  of  a  free 
food  item  or  beverage  (excluding 
alcohohc  beverages).  IMce  reductions 
for  homeless  individuals  must  be 
negotiated  between  the  restaurant  and 
the  State. 

One  commentor  asked  what  is 
considered  a  reasonable  rate  of  price 
reduction.  In  addition,  it  has  come  to 
the  Department’s  attention  that  there  is 
a  perception  that  if  a  restaurant’s  means 
of  arriving  at  reduced  prices  consists  of 
a  percentage  reduction,  that  percentage 


reduction  must  be  10  percent.  This  is 
not  correct.  If  a  restaurant  chooses  a 
percentage  reduction  as  a  means  of 
arriving  at  reduced  prices,  the  amoimt 
of  the  reduction  may  be  a  subject  for 
negotiation  between  the  restaurant  and 
the  State  agency.  Thus,  the  fiinal  rule 
does  not  prescribe  a  specific  rate  of 
reduction  in  prices  of  meals  sold  to 
homeless  participants. 

One  commentor  asked  whether 
restaurants  would  be  required  to  post 
two  meal  prices — one  for  the  homeless 
and  one  for  the  other  customers.  As  long 
as  the  restaurant  charges  the  homeless 
concessional  prices,  it  will  not  be 
necessary  for  the  restaurant  to  post 
separate  prices  in  order  to  comply  with 
this  rule. 

One  State  agency  asked  if  a  restaurant 
which  is  approved  to  serve  meals  to  the 
elderly  and  disabled  recipients  and  their 
spouses  would  be  required  to  serve  the 
homeless.  It  is  the  Department’s 
position  that  restaurants  approved  for 
providing  meals  to  elderly  and  disabled 
recipients  would  not  be  required  to  sell 
meals  to  the  homeless.  Restaurant 
participation  in  either  of  these  programs 
is  strictly  volimtary. 

One  public  interest  group  stated  that 
change  in  restaurant  transactions  should 
not  be  limited  to  99  cents.  Section  7(b) 
of  the  Act  (7  U.S.C.  2016(b))  provides 
that  eligible  households  using  coupons 
may  receive  cash  in  change  so  long  as 
the  cash  received  does  not  equal  or 
exceed  the  value  of  the  lowest  coupon 
denomination  issued.  Thus,  cash  change 
must  be  limited  to  99  cents  as  mandated 
by  the  Act.  The  Department  has  no 
discretion  to  change  this  provision  and 
has  adopted  it  as  final  in  this 
rulemaldng.  However,  in  addition  to 
giving  up  to  99  cents  in  change,  a 
restaurant  may  use  the  lowest 
denomination  coupon,  which  is  $1. 
These  coupons  nmst  be  unmarked  and 
uncancelled  for  making  change.  For 
example,  if  change  in  the  amount  of 
$2.50  is  due,  the  restaurant  would  give 
the  recipient  two  one-doUar  coupons 
and  50  cents  in  cash  change. 

One  State  agency  commented  that  it 
presumed  that  State  sales  tax  is 
applicable  to  restaurant  meals 
purchased  with  coupons  by  homeless 
persons.  Section  4(a)  of  the  Act  (7  U.S.C. 
2013(a))  provides  that  a  State  agency 
may  not  participate  in  the  Food  Stamp 
Program  if  State  or  local  taxes  are 
collected  within  that  State  on  purchases 
made  with  food  stamp  benefits.  The 
Department  cannot  waive  this 
provision.  Sales  tax  caimot  be  collected 
on  any  purchase  with  food  stamp 
benefits,  whether  it  be  restaurant  meals 
or  food  purchased  in  retail  food  stores. 


Several  commentors  stated  that  the 
requirement  that  State  agencies  contract 
with  restaurants  would  create  a  new 
function  for  State  agencies  which  are 
suffering  from  a  lack  of  resources.  These 
commentors  reconunended  that  USDA 
should  handle  the  negotiations  and 
contracts  with  restaurants  as  well  as 
monitor  restaurants.  Another 
commentor  recommended  that  the  State 
agency  delegate  this  function  to  a 
private  nonprofit  organization.  Congress 
stated  in  Pub.  L.  101-624  which 
amended  section  3(g)(9)  of  the  Act  (7 
U.S.C.  2012  (g)(9)),  that  restaurants 
eligible  for  authorization  to  accept  food 
stamp  benefits  are  those  that  shall 
contract  with  the  appropriate  agency  of 
the  State  to  offer  meals  to  homeless 
individuals.  However,  there  is  no 
restriction  in  the  statute  which  wovdd 
preclude  State  agencies  frnm  contracting 
with  private  nonprofit  organizations  to 
administer  the  restaurant  program 
contracts.  The  State  agency  would, 
however,  remain  responsible  and  the 
Department  would  hold  the  State 
agency  liable  for  any  action  related  to 
the  contract. 

One  State  agency  questioned  whether 
the  Food  and  Consumer  Service  (FCS) 
has  review  and  approval  authority  over 
contracts  with  restaurants.  State 
agencies  have  the  initial  responsibility 
for  ensuring  that  contracts  comply  with 
the  provisions  of  the  Act  and  these 
regulations.  While  FCS  is  responsible 
for  implementing  and  enforcing  the  law 
and  accompanying  regulations  regarding 
the  purchase  of  meals  by  homeless 
participants,  FCS  is  not  assuming  any 
direct  responsibility  for  prior  review 
and  approval  of  contracts  between  State 
agencies  and  restaurants.  However,  at 
the  time  a  restaurant  applies  to  FCS  for 
authorization  to  accept  food  stamp 
benefits  firom  homeless  persons,  the 
restavirant  must  present  a  copy  of  the 
contract  with  the  State  agency.  At  that 
time,  FCS  will  review  the  contract  to 
ensure  it  meets  minimum  regulatory 
requirements.  Should  a  restaurant  have 
a  complaint  during  negotiation  of  the 
contract  about  any  of  the  provisions 
being  required  by  the  State  agency,  the 
restaurant  may  request  that  FCS  review 
the  issue. 

One  State  agency  conunented  that  the 
State  has  no  outreach  funds  to  solicit 
participation  of  restaurants.  The 
proposed  rule  did  not  mandate  that 
States  employ  outreach  efforts  to  solicit 
participation  of  restaurants.  However,  if 
the  State  wishes  to  do  so,  the 
Department  suggests  that  the  State  could 
contact  the  State  restaurant  association 
to  determine  the  level  of  interest  of 
restaurants  in  participating  in  this 
program. 
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One  commentor  stated  that  in  order  to 
encourage  restaurants  to  participate  in 
the  program,  a  simple  application 
process,  minimal  State  regulation  and 
the  same  prices  for  homeless  and  non¬ 
homeless  alike  are  needed.  This  rule 
does  not  establish  new  application 
procedures  for  restaurants;  the  same 
procedures  used  for  other  retailers  are 
used  for  restaurants.  Further,  the 
Department  does  not  expect  States  to 
impose  a  complex  set  of  regulations  in 
administering  this  program.  In  addition, 
as  stated  above,  the  Department  has  no 
discretion  regarding  the  charging  of 
concessional  prices  since  the 
requirement  that  restaurants  provide 
meals  at  concessional  prices  is  included 
in  the  law.  Of  course,  restaurants  with 
already  low  prices  would  not  be 
required  to  further  reduce  prices  to 
homeless  food  stamp  recipients. 

The  proposed  rule  provided  that 
homeless  recipients’  identification  (ID) 
cards  would  be  marked  “CD,”  the  same 
mark  on  the  card  issued  to  elderly  and 
disabled  persons  eligible  for  communal 
dining  or  restaurant  meals.  Several 
public  interest  groups  and  a  few  State 
agencies  believed  that  the  use  of  a 
specially-marked  ID  card  for  the 
homeless  would  stigmatize  them  and 
publicize  their  situation.  In  addition, 
one  commentor  stated  that  a  declaration 
system  should  be  used  to  identify 
homeless  persons.  In  implementing 
section  1713,  the  Department  has  looked 
to  its  experience  with  section  3(g)(3)  of 
the  Act  (7  U.S.C.  2012(g)(3)),  which 
allows  elderly  persons  and  disabled 
recipients  and  their  spouses  to  purchase 
meals  from  restaurants.  There  is  a  long¬ 
standing  procedure  which  designates 
specially-marked  ID  cards  for  elderly 
and  disabled  recipients  and  their 
spouses  and  requires  restaurants  to 
check  ID  cards  unless  restaurant 
personnel  know  the  individual  is 
eligible  to  purchase  meals  with  food 
stamp  benefits.  The  Department  is  not 
aware  of  any  problems  which  have 
resulted  from  this  procedure.  In 
addition,  having  the  specially-marked 
ID  card  will  avoid  the  recipient  having 
to  verbally  declare  homelessnfess  in  a 
public  setting  as  would  the  system 
suggested  by  the  commentor.  The 
legislation  restricts  the  use  of  food 
stamp  benefits  in  restaurants  to  only 
certain  groups  of  recipients,  and  the 
only  effective  method  for  enforcing  this 
restriction  is  to  issue  the  recipients 
specially-marked  ID  cards.  For  reasons 
of  program  integrity,  the  Department 
had  decided  to  require  specially-marked 
ID  cards.  To  assist  restaurants  in 
recognizing  recipients  eligible  to 
purchase  meals.  State  agencies  need  to 


provide  restaurants  with  specially- 
marked  sample  ID  cards.  However,  to 
maximize  flexibility  for  State  agencies, 
the  Department  has  decided  not  to 
specify  the  mark  which  must  be  used. 

Some  State  agencies  and  a  public 
interest  group  commented  that  requiring 
restaurants  to  check  the  ID  cards  of 
homeless  persons  is  discriminatory.  One 
of  these  commentors  further  stated  that 
the  requirement  to  check  ID  cards  places 
a  more  restrictive  level  of  accountability 
on  restaurants  than  is  placed  on  grocery 
stores.  As  stated  above,  the  use  of  food 
stamp  benefits  in  restaurants  is 
restricted  to  elderly  and  disabled 
recipients  and  their  spouses,  and  to 
homeless  individuals.  Based  on  this 
restriction,  the  Department  believes  that 
it  must  ensure  that  only  those 
individuals  entitled  to  use  food  stamp 
benefits  in  restaurants  do  so. 

Additional  commentors  suggested 
that  the  homeless  designation  should  be 
removed  from  the  ID  card  once  the 
recipient  is  no  longer  homeless,  and 
thus,  not  eligible  to  purchase  meals  in 
restaurants.  The  Department  agrees  with 
this  suggestion  and  has  amended  the 
regulations  at  7  CFR  274.10(a)(3)  to 
ensure  the  applicability  of  the 
designation  be  re-established  each  time 
that  recertification  of  eligibility  occurs. 

One  State  agency  commented  that  the 
use  of  food  stamp  benefits  in  a 
restaurant  is  not  the  best  use  of  food 
stamp  benefits  for  those  persons 
temporarily  living  with  someone  else 
who  may  have  access  to  cooking 
facilities.  The  reference  to  homeless 
individuals  in  Section  3(i)(3)  of  the  Act 
(7  U.S.C.  2012(3))  does  not  include 
access  to  cooking  facilities  as  a  factor  for 
determining  eligibility  of  a  homeless 
person.  Thus,  the  Department  does  not 
have  the  discretion  to  define  homeless 
individuals  in  terms  of  whether  such 
individuals  have  access  to  cooking 
facilities. 

One  commentor  asked  how 
com  plaints  about  service  to  the 
homeless  at  restaurants  would  be 
handled.  That  commentor  also  asked  if 
such  complaints  would  be  referred,  to 
FCS  field  offices  since  restaurants 
operate  as  authorized  retailers.  The 
State  agency  has  primary  responsibility 
for  enforcement  of  all  provisions  of 
contracts.  Thus,  complaints  about 
service  to  the  homeless  (e.g.,  slow 
service;  rude  treatment;  spoiled  food) 
would  be  referred  to  the  State  agency. 
However,  if  violations  of  the  Act  or 
regulations  are  involved  (e.g.,  selling 
meals  to  persons  not  eligible  to  buy 
them,  the  selling  of  ineligible  items  or 
cash  change  violations  and  unequal 
treatment  of  food  stamp  customers), 
complaints  should  be  referred  to  FCS 


field  offices  which  are  responsible  for 
handling  such  complaints. 

One  State  agency  asked  whether  fast 
food  restaurants  would  be  eligible  to 
participate.  Neither  the  Act  nor  these 
regulations  exclude  any  specific  type  of 
restaurants  from  participation.  Thus,  if 
a  fast  food  restaurant  agrees  to  provide 
meals  to  homeless  participants  at  low  or 
reduced  prices,  and  otherwise  qualifies, 
it  could  be  authorized. 

One  State  agency  was  concerned 
about  whether  restaurants  would  be  able 
to  participate  in  areas  where  the 
Electronic  Benefit  Transfer  (EBT)  system 
has  been  implemented.  In  accordance 
with  Food  Stamp  Program  regulations  at 
7  CFR  274.12,  all  authorized  retailers 
(including  authorized  restaurants)  must 
be  afforded  the  opportunity  to 
participate  in  the  EBT  system. 

One  commentor  asked  whether  it  is 
possible  to  apply  for  a  waiver  of  any  of 
the  requirements  of  the  proposed  rule. 
Food  Stamp  Program  regulations  at  7 
CFR  272.3  permit  the  Department  to 
approve  requests  for  waivers  to  deviate 
from  specific  regulatory  provisions  in 
some  situations.  However,  because  the 
Department  does  not  have  the  authority 
to  waive  any  provisions  of  the  Act 
except  in  special  demonstration 
projects,  any  request  must  not  relate  to 
statutory  provisions. 

Periodic  Reauthorization  of  Retail  Food 
Stores/Wholesale  Food  Concerns 

In  order  to  ensure  that  participating 
firms  continue  to  be  eligible  to  accept 
food  stamp  benefits.  Section  1733  of 
Pub.  L.  No.  101-624  permits  FCS  to 
require  a  full  and  complete  periodic 
reauthoriiation  of  all  firms.  The 
information  obtained  in  the 
reauthorization  will  be  used  to  update 
any  or  all  of  the  information  on  the 
firm’s  application  form. 

One  commentor  stated  that  the  rule 
did  not  set  forth  adequate  criteria  for 
determining  whether  a  retail  food  store 
will  be  reauthorized  and  that  it  would 
be  appropriate  to  withdraw  the 
proposed  rulemaking  and  issue  a  further 
rulemaking  which  sets  forth  criteria  for 
reauthorization.  The  criteria  set  forth  in 
sections  3(k),  3(u)  and  9  of  the  Act  for 
the  authorization  of  firms  will  be  used 
during  the  reauthorization  process  to 
determine  whether  firms  are  qualified  to 
participate.  The  criteria  for 
authorization  (and,  thus,  periodic 
reauthorization)  of  firms  are  not  affected 
by  this  rule  and  are  the  same  as  those 
specified  in  the  current  Act.  Therefore, 
it  is  not  necessary  to  reissue  those 
standards  through  this  rulemaking 
action.  The  Department  would  call 
attention  to  the  new  authorization 
criteria  made  effective  on  March  25, 
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1994  with  the  passage  of  section  205  of 
P.L.  103-225, 108  Stat.  108-110. 

The  reauthorization  will  utilize  the 
same  criteria  for  authorizing  new  stores 
to  determine  whether  firms  continue  to 
qualify.  If  FCS  finds  during  the 
reauthorization  process  that  a  firm  no 
longer  qualifies,  the  firm  will  he 
withdrawn.  If  the  firm  does  meet  the 
appropriate  criteria,  it  will  be  allowed  to 
continue  program  participation. 

One  commentor  stated  that  the 
proposed  rule  does  not  provide 
adequate  notice  to  existing  firms 
regarding  the  time  period  for  the 
periodic  reauthorization.  The 
Department  is  unable  to  specify  an  exact 
date  or  timetable  for  updating  data  on 
authorized  firms.  The  periodic 
reauthorization  of  firms  will  be 
conducted  as  resources  and  time  permit. 
However,  the  Department  will  provide 
firms  with  sufficient  notice  and  time  to 
respond  to  the  request  for  updated 
information. 

Authorization  of  Wholesale  Firms  Co- 
Located  With  Retail  Food  Stores 

The  October  23, 1991,  proposed 
rulemaking  included  a  provision 
mandated  by  Section  1734  of  Pub.  L. 

No.  101-624,  that  no  co-located 
wholesale/retail  food  concern  may  be 
authorized  as  a  retail  food  store  unless 
(A)  such  firm  does  a  substantial  level  of 
retail  food  business  or  (B)  the  Secretary 
determines  that  failure  to  authorize  such 
a  wholesale/retail  food  concern  as  a  . 
retail  food  store  would  cause  hardship 
to  food  stamp  households.  The 
proposed  rule  would  have  required  that 
a  wholesaler’s  retail  food  sales 
constitute  at  least  50  percent  of  its  total 
sales  in  order  to  be  considered  as  having 
“substantial”  retail  food  business. 

A  commentor  stated, that  the 
requirement  that  a  firm  which  is 
primarily  a  wholesaler  must  have  50 
percent  of  its  sales  in  retail  food  sales 
would  be  virtually  impossible  since 
having  50  percent  retail  food  sales 
would  mean  the  firm  was  primarily  a 
retailer  and  not  a  wholesaler.  The 
Department  concurs  with  the  logic  of 
this  comment  and  notes  that  the  statute 
requires  that  such  firms  have  a 
substantial  retail  business.  Webster’s 
Dictionary  defines  substantial  as  “being 
largely,  but  not  wholly  that  which  is 
specified.”  In  keeping  with  the 
definition  and  Congressional  concern 
about  integrity  problems  with  firms 
with  wholesale  components,  the 
Department  has  provided  in  this  final 
rule  that  a  firm  which  has  more  than  50 
percent  of  its  total  sales  in  retail  food 
sales  shall  not  have  to  meet  the  criteria 
contained  in  this  final  rule  in  order  to 
be  authorized  to  accept  and  redeem  food 


stamps,  but  will  be  subject  to  the  criteria 
for  authorizing  retail  firms  set  forth  in 
Sections  3(k)  and  3(u)  of  the  Food 
Stamp  Act  of  1977,  as  amended. 

As  stated  above,  Section  1734 
mandated  that  no  co-located  wholesale/ 
retail  food  concern  may  be  authorized 
unless  it  does  a  substantial  retail  food 
business.  A  wholesale  firm  should  have 
what  can  clearly  be  recognized  as  a 
retail  outlet  in  order  to  participate  in  the 
program.  It  is  not  the  Department’s 
intent  to  prevent  the  participation  of 
any  wholesaler  having  a  legitimate, 
substantial  retail  food  business.  On  the 
other  hand,  a  wholesale  firm  which  sells 
little  food  at  the  retail  level  should  not 
be  authorized  as  a  retailer. 

The  first  criterion  against  which  an 
applicant  will  be  evaluated  is  whether 
the  firm  has  what  can  be  considered  a 
legitimate  retail  outlet.  In  determining 
this,  several  indicators  shall  be 
considered.  For  example,  is  the  business 
licensed  solely  as  a  wholesale  business, 
or  is  there  a  separate  and  distinct 
license  for  retail  sales?  Does  the  firm 
have  separate  retail  sales  tax  records 
and/or  separate  bookkeeping  records?  In 
addition,  the  way  the  firm  holds  itself 
out  to  the  public  shall  be  evaluated  in 
determining  whether  a  firm  is  a 
legitimate  retail  outlet.  This  would 
include  the  layout  of  the  retail  sales 
space  (e.g.,  presence  of  a  counter  for 
retail  customers).  Whether  a  firm 
actively  seeks  out  retail  trade  through 
advertisements,  offers  specials  to  attract 
retail  customers,  or  posts  retail  prices 
shall  also  be  considered  in  determining 
if  a  firm  is  a  legitimate  retail  outlet  In 
addition,  the  hours  of  operation  should 
be  considered  as  well  as  whether  the 
firm  has  parking  for  retail  customers  as 
opposed  to  just  a  loading  dock  area. 

The  Department  is  admng  a  new 
paragraph  (A)  at  7  GFR  278.1(b)(l)(iv)  to 
emphasize  the  fact  that  a  co-located 
wholesale/retail  firm  must  be  a 
legitimate  retail  outlet.  This  reflects  the 
longstanding  Departmental  policy  that 
no  firm  shall  be  authorized  as  a  retail 
outlet  unless  it  is  a  legitimate  retailer. 

Once  it  has  been  determined  that  the 
firm  is  a  legitimate  retail  outlet,  a 
determination  must  be  made  as  to 
whether  the  co-located  firm  has  a 
“substantial”  level  of  retail  food  sales. 
One  commentor  suggested  that 
“substantial”  be  defined  as  a  dollar 
amount  (rather  than  as  a  percentage), 
specifically  at  least  $100,000  in  retail 
food  sales  annually.  Some  wholesalers 
may  have  only  a  small  percentage  of 
their  total  sales  in  retail  trade,  but  this 
may  still  be  a  significant  dollar  amount. 

The  Department  agrees  with  these 
comments  and  has  determined  that  the 
use  of  a  specific  dollar  threshold  is  more 


appropriate  in  defining  the  term 
“substantial”.  There  will  be  no  required 
percentage  of  total  sales  which  must  be 
in  retail  food  business. 

The  Department  believes  that  the 
restriction  on  the  authorization  of  co¬ 
located  retail/wholesale  firms  is 
intended  to  limit  the  participation  of 
firms  not  needed  to  effectuate  the 
purpose  of  the  program.  For  the  most 
part,  these  firms  do  limited  retail  food 
business.  FCS  data  show  that  firms  with 
very  limited  retail  food  sales  have  a 
higher  propensity  to  violate  than  firms 
with  relatively  high  retail  food  sales. 
Thus,  the  final  rule  allows  a  firm  that 
has  at  least  $250,000  in  annual  retail 
food  sales  to  be  authorized.  The 
Department  believes  that  the  $250,000 
threshold  is  a  reasonable  definition  of 
“substantial”  and  effectively  meets  the 
intent  of  Congress.  The  E)epartment  is 
confident  that  this  criterion  is  fair  to  all 
wholesale  food  concerns — large  and 
small — which  provide  retail  services  to 
the  community  and  at  the  same  time 
protects  the  integrity  of  the  program. 

The  Department  would  like  to  again 
emphasize  that  a  co-located  firm  may  be 
authorized  to  accept  food  stamps,  even 
if  it  does  not  have  substantial  retail  food 
business,  if  failure  to  authorize  the  firm 
would  cause  hardship  to  food  stamp 
households. 

A  co-located  wholesale/retail  firm 
must  either  have  a  substantial  retail 
food  business  or  demonstrate  that  a 
hardship  to  recipients  would  result  if  it 
were  not  authorized.  The  proposed 
rulemaking  specified  the  following 
criteria  for  determining  whether  a 
hardship  to  recipients  would  result  from 
not  authorizing  a  co-located  firm:  (1) 
Program  recipients  would  have 
difficulty  in  finding  authorized  firms  to 
accept  food  stamp  benefits  for  eligible 
foods;  (2)  special  ethnic  foods  would 
not  otherwise  be  available  to  recipients; 
or  (3)  recipients  would  be  deprived  of 
an  opportunity  to  take  advantage  of 
unusually  low  prices  offered  by  the 
firm.  The  Department  did  not  receive 
any  comments  on  these  criteria; 
therefore,  they  are  adopted  in  this  final 
rule.  The  Department  wishes  to  sbess 
that  a  hardship  exception  can  only  be 
granted  to  a  legitimate  retail  firm. 

Finally,  if  it  has  been  determined  that 
a  co-located  firm  has  a  legitimate  retail 
business  and  either  has  annual  retail 
food  sales  of  at  least  $250,000,  or  can 
demonstrate  recipient  hardship,  its 
retail  food  business  must  then  be  subject 
to  the  criteria  for  authorizing  retail  firms 
set  forth  in  Sections  3(k)  and  3(u)  of  the 
Food  Stamp  Act  of  1977,  as  amended. 

A  commentor  stated  that  the  proposed 
rule  would  impose  an  unnecessary 
paperwork  burden  on  retailers  and 
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wholesalers.  The  authority  to  request 
information  firom  applicant  firms 
(including  those  requesting 
reauthorization)  is  contained  in  7  CFR 
278.1(b)  of  the  regulations  and  is 
approved  under  OMB  Number  0584- 
0008.  This  rule  does  not  add  any  new 
information  collection  requirements. 
Instead,  it  modifies  current 
requirements  to  allow  determinations  to 
be  made  on  the  qualifications  of  co¬ 
located  retail/wholesale  firms. 

The  same  commentor  stated  that  the 
rule  would  require  applicant  stores  to 
provide  data  concerning  their  sales 
volume  for  both  whole^e  and  retail 
segments  of  their  business  and  that  such 
data  is  classified  as  trade  secrets  and  is 
therefore  confidential.  Retail  and 
wholesale  sales  data  are  necessary  to 
allow  a  determination  on  a  co-located 
retail/wholesale  firm’s  qiialification  for 
authorization  to  accept  food  stamps  as 
a  retail  food  store.  Section  9(c)  of  the 
Act  (7  U.S.C.  2018(c))  requires  that  such 
information  be  submitted.  Section  1734 
of  Pub.  L.  No.  101-624  specifies  that 
retailer/wholesaler  firms  must  have  a 
substantial  retail  food  business,  and  the 
review  of  sales  data  is  necessary  for  the 
meaningful  enforcement  of  the 
provision.  It  should  be  noted,  however, 
that  section  9(c)  contains  safeguards 
which  restrict  the  use  or  disclosure  of 
such  information. 

List  of  Subjects 
7  CFR  Part  271 

Administrative  practice  and 
procediue.  Food  stamps,  Grant 
programs — social  programs. 

7  CFR  Part  272 

Alaska,  Qvil  rights.  Food  steunps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  274 

Administrative  practice  and 
procedures.  Food  stamps.  Grant 
programs,  social  programs.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  278 

Administrative  practice  and 
procedvire.  Banks,  Banking,  Claims, 
Food  stamps.  Groceries — ^retail, 
Groceries,  General  line — ^wholesaler. 
Penalties. 

Accordingly,  7  CFR  parts  271,  272, 
274,  and  278  are  amended  as  follows: 

1.  The  authority  citation  for  parts  271, 
272,  274,  and  278  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032. 


PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  In  §  271.2: 

a.  The  definition  of  "Eligible  foods"  is 
amended  by  removing  the  word  “and” 
at  the  end  of  paragraph  (7).  removing 
the  period  after  paragraph  (8)  and 
adding  a  semi-colon  and  the  word 
“and"  in  its  place,  and  by  adding  a  new 
paragraph  (9). 

b.  The  definition  of  “Homeless  meal 
provider”  is  revised. 

c.  The  definition  of  “Retail  food 
store"  is  amended  by  adding  the  words 
“or  a  restaurant  that  contracts  with  an 
appropriate  State  agency  to  provide 
meals  at  concessional  (low  or  reduced) 
prices  to  homeless  food  stamp 
households;"  at  the  end  of  paragraph 
(2). 

The  addition  and  revision  read  as 
follows: 

§271.2  Definitions. 
***** 

Eligible  foods  *  *  *  (9)  In  the  case  ol 
homeless  food  stamp  households,  meals 
prepared  by  a  restaurant  which 
contracts  with  an  appropriate  State 
agency  to  serve  meals  to  homeless 
persons  at  concessional  (low  or 
reduced)  prices. 

***** 

Homeless  meal  provider  means: 

(1)  A  public  or  private  nonprofit 
establishment  (e.g.,  soup  kitchens, 
temporary  shelters)  that  feeds  homeless 
persons;  or 

(2)  A  restaurant  which  contracts  with 
an  appropriate  State  agency  to  offer 
meals  at  concessional  (low  or  reduced) 
prices  to  homeless  persons. 

***** 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  Section  272.9  is  amended  by 
adding  two  new  sentences  after  the  last 
sentence  to  read  as  follows: 

§272.9  Approval  of  homeless  meal 
providers. 

*  *  *  The  State  food  stamp  agency, 
or  another  appropriate  State  or  local 
governmental  agency  identified  by  the 
State  food  stamp  agency  or  private 
nonprofit  organization  under  contract 
with  the  State  food  stamp  agency  shall 
execute  contracts  with  restaurants 
-  wishing  to  sell  meals  in  exchange  for 
food  stamp  benefits  to  homeless  food 
stamp  households.  Such  contracts  shall 
specify  that  such  meals  are  to  be  sold  at 
“concessional"  (low  or  reduced)  prices 
and  shall  also  specify  the  approximate 
prices  which  will  be  charged,  or  the 
amoimt  and  type  of  price  reduction. 


PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

4.  In  section  274.10: 

§274.10  [Amended] 

a.  Paragraph  (a)(3)  is  amended  by 
adding  a  comma  and  the  words  “arid  to 
homeless  households  certified  for 
restaurant  meals"  after  the  word 
“period”. 

b.  Paragraph  (a)(4)(iii)  is  redesignated 
as  paragraph  (a)(4)(iv)  and  a  new 
para^ph  (a)(4)(iii)  is  added. 

c.  Paragraph  (j)  is  amended  by  adding 
four  new  sentences  at  the  end  of  the 
paragraph.  The  additions  read  as 
follows: 

§  274.1 0  Use  of  identification  cards  and 
redemption  of  coupons  by  eligible 
households. 

(a)  *  *  * 

(4)  *  *  *■ 

(iii)  Eligible  homeless  households 
may  use  food  stamp  benefits  to  purchase 
meals  firom  restaurants  authorized  by 
FCS  for  such  purpose.  Any  homeless 
hoxisehold  eligible  for,  and  interested  in, 
using  restaurants  in  those  areas  where 
restaurants  are  authorized  to  accept  food 
stamp  benefits  shall  have  a  specially- 
marked  ID  card.  The  State  agency  shall 
provide  samples  of  specially-marked  ID 
cards  to  authorized  restaurants. 

*  ,  *  *  *  * 

(j)  *  *  *  However,  in  the  case  of 
homeless  food  stamp  households, 
neither  cash  change  nor  credit  slips 
shall  be  returned  for  food  stamps  used 
for  the  piirchase  of  prepared  meals  from 
authorized  public  and  private  nonprofit 
homeless  meal  providers.  Such  meal 
providers  may  use  the  lowest 
denomination  coupons  that  are 
uncancelled  and  unmarked  for  making 
change  in  food  stamp  transactions. 
Restaurants  which  are  authorized  by 
FCS  imder  §  278.1  to  provide  meals  to 
homeless  food  stamp  recipients  shall 
return  cash  change  to  such  recipients  in 
food  stamp  transactions  when  the 
amoimt  of  change  due  is  less  than  one 
dollar.  If  change  of  one  dollar  or  more 
is  due,  uncancelled  and  unmarked  one 
doUtir  coupons  shall  also  be  used  for 
change. 

PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

5.  In  section  278.1: 

a.  Paragraph  (b)(l)(iv)  is  revised. 

b.  Paragraph  (c)(5)  is  revised. 

c.  Paragraph  (d)(3)  is  revised. 

d.  Paragraphs  (i)  tlnough  (s)  are 
redesignated  as  paragraphs  (j)  through 
(t)  respectively,  and  a  new  paragraph  (i) 
is  added. 
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d.  Newly  redesignated  paragraph  (n) 
is  revised. 

e.  Newly  redesignated  paragraph  (s)  is 
amended  by  adding  the  words  “public 
and  private  nonprofit”  before  the  words 
“homeless  meal  provider”  and 
“homeless  meal  providers”  each  time 
thw  appear,  (six  occiurences). 

The  revisions  and  additions  read  as 
follows: 

§  278.1  Approval  of  retail  food  stores  and 
wholesale  food  concerns. 
***** 

(b)  Determination  of  authorization. 

*  *  * 

(I)  The  nature  and  extent  of  the  food 
business  conducted  by  the  applicant. 

*  *  * 

(iv)  No  co-located  wholesale/retail 
food  concern  with  50  percent  or  less  of 
its  total  sales  in  retail  food  sales  may  be 
authorized  to  redeem  food  stamps 
imless  it  meets  the  criteria  applicable  to 
all  retail  firms  and: 

(A)  It  is  a  legitimate  retail  food  outlet. 
Indicators  which  may  establish  to  FCS 
that  a  firm  is  a  legitimate  retail  food 
outlet  include,  but  are  not  limited  to, 
the  following: 

(J)  The  firm’s  marketing  stnictme;  as 
may  be  determined  by  factors  such  as, 
but  not  limited  to: 

(j)  A  retail  business  license; 

(ii)  The  existence  of  sales  tax  records 
documenting  retail  food  sales;  and/or 
separate  bookkeeping  records;  and 
12)  The  way  the  firm  holds  itself  out 
to  the  public  as  evidenced  by  factors 
such  as,  but  not  hmited  to: 

(i)  The  layout  of  the  retail  sales  space; 
(jj)  The  use  of  retail  advertisements; 
(jjj)  The  posting  of  retail  prices; 

(iV)  Offering  specials  to  attract  retail 
customers; 

(v)  Hours  of  operation  for  retail 
business; 

(vi)  Parking  area  for  retail  customers; 
and 

(B)  It  has  total  annual  ret£ul  food  sales 
of  at  least  $250,000;  or 

(C)  It  is  a  legitimate  retail  outlet  but 
fails  to  meet  the  requirements  in 
paragraph  {b)(lKiv)(B)  of  this  section, 
and  not  authorizing  such  a  firm  would 
cause  hardship  to  food  stamp 
households.  Hardship  would  occm  in 
any  one  of  the  following  circiunstances: 

(1)  Program  recipients  would  have 
difficulty  in  finding  authorized  firms  to 
accept  their  coupons  for  eligible  food; 

(2)  Special  etl^c  foods  would  not 
otherwise  be  available  to  recipients;  or 

(3)  Recipients  would  be  deprived  of 
an  opportunity  to  take  advantage  of 
unusually  low  prices  offered  by  the  firm 
if  no  other  authorized  firm  in  the  area 
offers  the  same  types  of  food  items  at 
comparable  prices. 
***** 


(c)  Wholesalers.  *  *  * 

(5)  For  one  or  more  specified 
authorized  public  or  private  nonprofit 
homeless  meal  providers. 

***** 

(d)  Meal  services.  *  *  * 

(3)  It  is  a  restaurant  operating  under 
a  contract  with  a  State  or  local  agency 
to  prepare  and  serve  (or  deliver)  low- 
cost  meals  to  homeless  persons,  elderly 
persons  and  SSI  recipients  (and  in  the 
case  of  meal  delivery  services,  to  elderly 
persons  or  handicapped  persons)  and 
their  spouses.  Such  a  facility  must  have 
more  than  50  percent  of  its  total  setles  in 
food.  The  contracts  of  restaurants  must 
specify  the  approximate  prices  which 
will  be  charged. 

***** 

(i)  Private  homeless  meal  providers. 
FCS  may  authorize  as  retail  food  stores 
those  restaurants  which  contract  with 
the  appropriate  State  agency  to  serve 
meals  to  homeless  persons  at 
“concessional”  (low  or  reduced)  prices. 
Restaurants  shall  be  responsible  for 
obtaining  contracts  with  the  appropriate 
State  agency  as  defined  in  §  272.9  and 
for  providing  a  copy  of  the  contract  to 
FCS  at  the  time  it  applies  for 
authorization  to  accept  food  stamp 
benefits.  Contracts  must  specify  the 
approximate  prices  which  will  be 
charged.  Examples  of  reduced  prices 
include,  but  are  not  limited  to,  a 
percentage  reduction,  a  set  dollar 
amount  reduction,  a  daily  special  meal, 
or  an  offer  of  a  free  food  item  or 
beverage  (excluding  alcoholic 
beverages). 

***** 

(n)  Periodic  reauthorization.  At  the 
request  of  FCS  a  retail  food  store  or 
wholesale  food  concern  will  be  required 
to  undergo  a  periodic  reauthorization 
determination  by  updating  any  or  all  of 
the  information  on  the  firm’s 
application  form.  Failure  to  cooperate  in 
the  reauthorization  process  will  result 
in  withdrawal  of  the  firm’s  approval  to 
participate  in  the  program. 
***** 

§278.2  [Amended] 

6.  In  §  278.2: 

a.  Paragraph  (a)  is  eunended  by  adding 
the  words  “public  or  private  nonprofit” 
before  the  word  “homeless”  in  the  last 
sentence  of  the  paragraph. 

b.  The  third  sentence  of  paragraph  (b) 
is  amended  by  adding  the  words 
“public  or  private  nonprofit”  before  the 
words  “homeless  meal  providers”,  and 
before  the  words  “homeless  meal 
provider”. 

c.  Paragraph  (c)  is  amended  by  adding 
the  words  “public  or  private  nonprofit” 
before  the  words  “homeless  meal 


providers”  the  first  time  they  appear  in 
the  third  sentence  of  the  pararaaph. 

d. .  Paragraph  (d)  is  amended  by 
adding  the  words  “public  or  private 
nonprofit”  before  the  words  “homeless 
meal  providers”  in  the  third  sentence. 

e.  Paragraph  (g)  is  amended  by  adding 
the  words  “public  and  private 
nonprofit”  before  the  words  “homeless 
meal  providers”  wherever  they  occur 
(two  occurrences). 

f.  Paragraph  (h)  is  amended  by  adding 
the  words  “public  or  private  nonprofit” 
before  the  words  “homeless  meal 
providers”  in  the  last  sentence  of  the 
paragraph. 

g.  Paragraph  (1)  is  amended  by  adding 
the  words  “public  and  private 
nonprofit”  before  the  words  “Homeless 
meal  provider”  and  before  the  words 
“homeless  meal  providers”. 

§278.3  [Amended] 

7.  In  §  278.3,  paragraph  (a)  is 
amended  by  adding  the  words  “public 
or  private  nonprofit”  before  the  words 
“homeless  meal  providers”  wherever 
they  occur  (three  occurrences). 

§278.4  [Amended] 

8.  In  §  278.4,  the  second  sentence  of 
paragraph  (c)  is  amended  by  adding  the 
words  “public  or  private  nonprofit” 
before  the  words  “homeless  meal 
providers.” 

Dated:  September  27, 1996. 

Ellen  Haas, 

Under  Secretary  for  Food.  Nutrition,  and 
Consumer  Services. 

(FR  Doc.  96-26067  Filed  10-11-96;  8:45  am) 
BILUNG  CODE  34ia-a(MJ 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  96-063-1] 

Imported  Fire  Ant;  Approved 
Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Direct  final  rule. 

summary:  We  are  amending  the 
imported  fire  ant  regulations  to  lengthen 
the  certification  period  for  containerized 
nursery  stock  treated  with  a  10  parts  per 
milUon  dosage  of  the  insecticide 
tefluthrin  in  its  granular  formulation 
and  to  remove  the  15  parts  per  million 
dosage  rate  for  granular  tefluthrin. 
Research  has  demonstrated  that  a  10 
parts  per  million  dosage  of  granular 
tefluthrin  is  efficacious  for  18  months, 
which  is  12  months  longer  than  the 
current  certification  period  for  that 
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dosage  and  6  months  longer  than  the 
current  certification  period  for  a  15 
parts  per  million  dosage.  Lengthenidg 
the  certification  period  for  the  10  parts 
per  million  dosage  and  removing  the  15 
parts  per  milUon  dosage  will  reduce  the 
amount  of  insecticide  used,  which  will 
reduce  the  costs  inciured  by  persons 
moving  containerized  nvursery  stock 
interstate  fiom  areas  quarantined  for  the 
imported  fire  ant 

DATES:  This  rule  will  be  effective  on 
December  16, 1996  imless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  November  14, 
1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
conunents  to  Docket  No.  96-063-1, 
Regulatory  Analysis  and  Development, 
PPD,  APfflS,  suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  submission 
refers  to  Docket  No.  96-063-1. 
Submissions  received  may  be  inspected 
at  USDA,  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  euid  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  faciUtate  entry  into  the 
conunent  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
5255;  or  E-mail: 
rmilberg@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Imported  fire  ants,  Solenopsis  invicta 
Briren  and  Solenopsis  richteri  Forel,  are 
aggressive,  stinging  insects  that,  in  large 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans.  The 
imported  fire  ant  feeds  on  crops  and 
builds  large,  hard  mounds  that  damage 
farm  and  field  machinery. 

The  regulations  in  “Siibpart — 
Imported  Fire  Ant”  (7  CFR  301.81 
through  301.81-10,  referred  to  below  as 
the  relations)  quarantine  infested 
States  or  infested  areas  within  States 
and  impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
fiom  those  quarantined  States  or  areas 
for  the  purpose  of  preventing  the 
artifici^  spread  of  the  imported  fire  ant. 

Sections  301.81-4  and  301.81-5  of  the 
regiilations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  prior  to  interstate  movement 
must  be  treated  in  accordance  with  the 


methods  and  procedures  prescribed  in 
the  appendix  to  the  subpart,  which  sets 
forth  the  treatment  provisions  of  the 
“Imported  Fire  Ant  Proepm  Manual.” 

Currently,  the  append^  offers  three 
dosage  rate/certification  period  options 
for  granular  tefluthrin:  0  to  6  months  for 
a  10  parts  per  million  (ppm)  dosage,  0 
to  12  mon&s  for  a  15  ppm  dosage,  and 
a  continuous  certification  period  for  a 
25  ppm  dosage. 

Tests  conducted  by  the  Animal  and 
Plant  Health  Inspection  Service's 
Imported  Fire  Ant  Methods 
Development  Station  in  Gul^ort,  MS, 
have  demonstrated  that  granular 
tefluthrin  incorporated  at  a  dosage  rate 
of  10  ppm  into  soil  or  potting  m^a  for 
containerized  nursery  stock  is 
efficacious  for  18  months.  This  is  12 
months  longer  than  the  ciurent 
certification  period  for  a  10  ppm  dosage 
and  6  months  longer  than  the  current 
certification  period  for  a  15  ppm  dosage. 
Based  on  that  efficacy  data,  we  have 
determined  that  containerized  nursery 
stock  can  be  certified  for  interstate 
movement  for  18  months  after  treatment 
with  granular  tefluthrin  at  a  dosage  rate 
of  10  ppm. 

Therefore,  this  direct  final  rule  will 
amend  the  appendix  to  the  regulations 
by  increasing  the  certification  period  for 
the  10  ppm  dosage  of  granular  tefluthrin 
from  0-6  months  to  0-18  months.  In 
light  of  that  longer  certification  period 
for  the  lower  10  ppm  dosage,  the  15 
ppm  dosage,  whic^  has  a  certification 
period  of  0  to  12  months,  is  no  longer 
necessary  and  will  be  removed.  The 
dosage  rate  of  25  ppm  will  be  required 
for  certification  of  containerized  nursery 
stock  for  interstate  movement  fiom 
quarantined  areas  for  more  than  18 
months. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no.  adverse  public  comment. 
This  nile  will  be  effective,  as  published 
in  this  docvunent,  60  days  after  the  date 
of  pubhcation  in  the  Federal  Register 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  conunents,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  conunent 


Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  direct  final  rule  amends  the 
regulations  by  lengthening  the 
certification  period  for  containerized 
niu^ry  stock  treated  with  a  10  ppm 
dosage  of  granular  tefluthrin  and  by 
removing  the  15  ppm  dosage  rate  for 
granular  tefluthrin.  Lengthening  the 
certification  period  for  the  10  ppm 
dosage  and  removing  the  15  ppm  dosage 
will  reduce  the  amount  of  insecticide 
used,  which  will  reduce  the  costs 
incurred  by  persons  moving 
containerized  nursery  stock  interstate 
fiom  areas  quarantined  for  the  imported 
fire  emt. 

The  number  of  current  users  of 
granular  tefluthrin — and  the  number  of 
potential  new  users  that  may  result  from 
this  rule  change — is  not  known,  but 
most  are  assumed  to  be  small  entities 
(wholesalers  of  nursery  stock  having 
fewer  than  100  employees,  and  retail 
nurseries  having  less  ffian  $5  milUon  in 
annual  revenue).  Several  thousand 
niusery  wholesalers  and  retailers  have 
signed  compliance  agreements  vmder 
the  imported  fire  ant  regulations,  but 
not  all  of  these  are  necessarily  shipping 
restricted  products  requiring  the 
application  of  granular  tefluthrin  or 
alternative  chemicals  out  of  the 
regulated  areas.  Moreover,  most 
nurseries  under  compliance  agreements 
currently  use  treatments  other  than 
tefluthrin.  Therefore,  an  estimate  of  how 
many  small  entities  will  be  affected  by 
this  rule  change  is  difficult,  but  they 
may  nvunber  in  the  himdreds. 

Costs  for  most  users  of  granular 
tefluthrin  will  be  reduced  because  of  the 
increased  period  of  certification.  Under 
the  current  regulations,  a  dose  rate  of  15 
ppm  is  required  for  a  certification 
period  up  to  12  months  and  a  dose  rate 
of  25  ppm  is  required  for  a  certification 
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period  greater  than  12  months.  Thus,  a 
cost  savings  of  from  33  to  60  percent 
will  be  realized  by  purchasers  of 
granular  tefluthrin  who  ship  their 
products  out  of  the  restricted  areas 
between  12  and  18  months  after 
treatment.  The  current  retail  price  of 
granular  tefluthrin  is  about  $4.00  per 
pound,  but  prices  can  vary  considerably 
depending  upon  whether  or  not  it  is 
purchased  in  bulk.  A  33  to  60  percent 
cost  savings  realized  by  applying 
tefluthrin  at  a  10  ppm  dose  rate  rather 
than  a  15  or  25  ppm  dose  rate  could 
mean  a  savings  of  about  $1.33  to  $2.40 
in  the  application  of  one  pound  of 
granular  tefluthrin. 

We  do  not  anticipate  that  there  will  be 
a  noticeable  impact  oil  small  entities 
that  distribute  agricultural  chemicals. 
Distributors  of  agricultural  chemicals 
are  diversified  businesses  that  sell  a 
wide  variety  of  chemicals,  fertilizers, 
and  other  farm  and  nursery  supplies. 

We  do  not  expect  any  significant 
economic  impact  on  any  other  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  ISOdd,  150ee, 
150ff,  161, 162,  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

2.  In  part  301,  Subpart — Imported  Fire 
Ant,  in  the  appendix  to  the  subpart, 
paragraph  III.C.S.c.  is  amended  by 
revising  the  dosage  table  to  read  as 
follows: 

Subpart — Imported  Fire  Ant 

*  *  *  *  * 

Appendix  to  Subpart  “Imported  Fire 
Ant” — ^Portion  of  “Imported  Fire  Ant 
Program  Manual”  ^ 

III.  Regulatory  Procedures  ■' 

***** 

C.  Approved  Treatments. 
***** 

3.  Plants — Balled  or  in  Containers 
***** 


c.  Tefluthrin:  Granular  Formulation. 


***** 

Dosage:  *  *  * 

Granular  tefluthrin  dosage 
(parts  per  million) 

Certification 
period  (months 
after  treatment) 

10  ppm . 

25  ppm . 

0-18  months. 
Continuous. 

***** 

Done  in  Washington,  DC,  this  8th  day  of 
October  1996. 

A.  Strating, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  96-26348  Filed  10-11-96;  8:45  ami 
BILLING  CODE  3410-44-P 


7  CFR  Part  354 

[Docket  No.  95-049-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  by  removing 


*A  copy  of  the  entire  “Imported  Fire  Ant  Program 
Manual”  may  be  obtained  from  the  Animal  and 
Plant  Health  Inspection  Service,  Plant  Protection 
and  Quarantine,  Domestic  and  Emergency 
Opterations,  4700  River  Road  Unit  134,  Riverdale, 
MD  20737-1236. 


and  adding  commuted  traveltimo 
aliowances  for  travel  between  various 
locations  in  Canada,  Louisiana, 
Michigan,  and  Washington.  Commuted 
traveltime  allowances  are  the  periods  of 
time  required  for  Plant  Protection  and 
Quarantine  employees  to  travel  from 
their  dispatch  points  and  return  there 
fronuthe  places  where  they  perform 
Sunday,  holiday,  or  other  overtime 
duty.  The  Government  charges  a  fee  for 
certain  overtime  services  provided  by 
Plant  Protection  and  Quarantine 
employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  commuted  traveltime  for  these 
locations. 

EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Smith,  Operations  Officer,  Port 
Operations,  PPQ  APHIS,  Suite  4A34, 
4700  River  Road  Unit  60,  Riverdale,  MD 
20737-1236,  (301)  734-8415. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR,  chapter  III, 
and  9  CFR,  chapter  1,  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Plant  Protection  and 
Quarantine  (PPQ)  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
PPQ  employee’s  regular  duty  hours,  the 
Government  charges  a  fee  for  the 
services  in  accordance  with  7  CFR  part 
354,  Under  circumstances  described  in 
§  354.1(a)(2),  this  fee  may  include  the 
cost  of  commuted  traveltime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  removing  and  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in 
Canada,  Louisiana,  Michigan,  and 
Washington.  The  amendments  are  set 
forth  in  the  rule  portion  of  this 
document.  This  action  is  necessary  to 
inform  the  public  of  the  commuted 
traveltime  between  the  dispatch  and 
service  locations. 
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Efiective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
featiues  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Departpaent 
of  Agricviltiue.  It  does  not  appear  that 
pub&  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  ii^ormation  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
proc^iue  with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 


an  insignificant  portion  of  the  total 
nmnber  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  emd  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

(Commuted  Traveltime  Allowances 

[In  hours] 


Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a:  49  U.S.C  1741;  7  CFR  2.22,  2.80, 
and  371.2(c). 

2.  Section  354.2  is  eunended  by 
removing  or  adding  in  the  table,  in 
alphabetical  order,  the  following  entries 
to  read  as  follows: 

§354.2  Administrative  Instructions 
prescribing  commuted  traveltime. 


Location  covered 


Served  from 


Metropolitan 

area 


Within 


Out¬ 

side 


[Remove] 


Louisiana: 

Barksdale  APB,  Shreveport 


3’A 


England  APB .  AlexarKbia  .... 

England  APB.  Alexandria  . . .  Baton  Rouge 

England  APB,  Alexandria  : . . .  Monroe . 


Lake  Charles .  Alexarxlria 


Michigan: 

Bay  City  . . .  Detroit  . 

Battle  Creek . . . . .  Kalamazoo 

Detroit  (including  Detroit  Metropolitan  Airport  Inkster) . 


Morvoe .  Detroit  ... 

ML  Clemens . . . .: .  Romulus 

Muskegon  .  Detroit  ... 


Muskegon . . .  Kalamazoo 


u>  'a-  lO  CM  CO  V  <o 
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Commuted  Traveltime  Allowances— Continued 

(In  hours] 


Location  covered 


Served  from 


Metropolitan 

area 


Within 


Port  Huron  .  Detroit  ... 

Saginaw . . . .  Detroit  ... 

Selfridge  AFB . . .  Romulus 

South  Haven .  Detroit  ... 


Washington: 

***** 

Undesignated  Ports  . - .  Portland,  OR,  Tacoma,  Seattle  _ 

*  ^  *  *  *  * 

[Add] 

*  *  *  *  * 

Canada:  Vancouver,  BC  (Including  RichmorxJ) .  Blaine . 

*  *  •  *  *  . 

Louisiana: 


England  Air  Park . .  Baton  Rouge 

England  Air  Park .  Shreveport  ... 

England  Air  Park .  Monroe . 


Out" 

side 


Michigan: 

Battle  Creek . : .  Grand  Rapids  .... 

Bay  City  .  Mt.  Pleasant . 

Detroit  (including  Detroit  Metropolitan  Airport,  and  Willow  Romulus/Detroit 
Run  Airport). 


Saginaw . . .  Mt.  Pleasant 

Selfridge  AFB . - .  Port  Huron  .. 


Washington: 


Fairchild  AFB . . .  Ellensburg 

Fairchild  AFB .  Spokane  ... 


Spokane  International  Airport .  Ellensburg 

Spokane  International  Airport . . .  Spokane  ... 


Undesignated  Ports 


Astoria  or  Portland,  OR;  Blaine.  Ellensburg,  Seattle,  Spo¬ 
kane,  Tacoma. 
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Done  in  Washington,  DC,  this  8th  day  of 
October  1996. 

A.  Strafing, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  96-26349  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  3410-34-P 


Agricultural  Marketing  Service 

7CFRPart950 

[Docket  No.  FV95-850-1FR1 

Irish  Potatoes  Grown  in  Maine; 
Termination  of  Marketing  Order  No. 

950 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  terminates  the  . 
Federal  marketing  order  regulating  the 
handling  of  Irish  potatoes  grown  in 
Maine  (order)  and  the  rules  and 
regulations  issued  thereunder.  The 
Maine  potato  industry  has  not  operated 
under  the  order  for  almost  three  decades 
and  the  order  does  not  reflect  current 
industry  structure  and  operating 
procedures.  Thus,  there  is  no  need  to 
continue  this  order. 

EFFECTIVE  DATE:  November  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Matthews,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  (202)  690- 
0464,  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  governed  by  the  provisions  of 
§  608c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act  and  §  950.84  of  the 
order. 

This  regulatory  action  is  being  taken 
as  a  part  of  the  National  Performance 
Review  to  eliminate  unnecessary 
regulations  and  to  improve  those  that 
remain  in  force. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
§  608c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefirom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handier  is  an  inhabitant,  or 
has  a  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary’s 
ruling  on  the  petition,  provided  an 
action  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  750 
producers  of  Maine  potatoes.  Some  of 
them  are  also  handlers  who  would  be 
subject  to  seasonal  handling  regulations 
under  the  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms,  which 
include  handlers,  are  defined  as  those 
whose  annual  receipts  are  less  than 
$5,000,000.  The  majority  of  the  Maine 
potato  producers  and  handlers  may  be 
classified  as  small  entities. 

No  seasonal  regulations  have  been 
implemented  under  the  order  since  the 
1967-68  season.  There  is  no  indication 
that  regulations  will  again  be  needed. 
This  action  terminates  the  order  and 
regulations  issued  thereunder.  Further, 
the  order  does  not  reflect  current 
industry  structure  and  operating 
procedures.  Therefore,  AMS  has 
determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  order  was  initially  established  on 
August  24, 1954,  to  help  the  industry 
solve  specific  marketing  problems  and 
maintain  orderly  marketing  conditions, 
it  was  the  responsibility  of  the  Maine 


Potato  Marketing  Committee 
(committee),  the  agency  established  for 
local  administration  of  the  marketing 
order,  to  periodically  investigate  and 
assemble  data  on  the  growing, 
harvesting,  shipping,  and  marketing 
conditions  of  Maine  potatoes.  The  - 
committee  endeavored  to  achieve 
orderly  marketing  and  improve 
acceptance  of  Maine  potatoes  through 
the  establishment  of  minimum  size  and 
quality  requirements.  When  regulated, 
fresh  potato  shipments  consisted  only  of 
those  grades  and  sizes  desired 
consumers. 

The  Maine  potato  industry  has  not 
operated  under  the  marketing  order  (or 
almost  three  decades.  Regulations  have 
not  been  applied  to  Maine  potato 
handlers  since  the  late  1960’s  arid  a 
committee  to  locally  administer  the 
marketing  order  has  not  been  appointed 
since  the  early  1970’s.  In  August  1954, 
when  the  marketing  order  was  issued, 
there  were  almost  4,500  producers  of 
Maine  potatoes.  Currently,  there  are 
about  750  producers. 

While  a  sizeable  potato  industry 
remains  actiye  in  Maine,  there  seems  to 
be  virtually  no  interest  in  a  Federal 
marketing  order.  Over  the  years,  there 
have  been  periodic  inquiries  about 
reviving  the  marketing  order,  but  no 
formal  requests  for  reactivation  have 
ever  materialized.  In  any  case,  with  the 
passage  of  time  and  changes  in  industry 
structure  and  operating  jiractices  since 
the  order  was  formulated,  the  marketing 
order  does  not  reflect  current  industry 
structiue  and  operating  procedures. 

A  proposed  rule  was  published  in  the 
November  16, 1995,  issue  of  the  Federal 
Register  giving  interested  persons  until 
December  18, 1995,  to  file  written 
comments.  No  comments  were  received. 

Pursuant  to  §  608c(16)(A)  of  the  Act 
and  §  950.84  of  the  order,  the  Secretary 
has  determined  that  Marketing  Order 
No.  950,  covering  Irish  potatoes  grown 
in  Maine,  and  the  rules  and  regulations 
issued  thereunder,  no  longer  tend  to 
effectuate  the  declared  policy  of  the  Act, 
and  are  hereby  terminated.  Trustees 
need  not  be  appointed  to  continue  in 
the  capacity  of  concluding  and 
liquidating  the  affairs  of  the  former 
committee,  since  no  funds  or  property 
remain  to  be  distributed  or  liquidated. 

Section  608c(16)(A)  of  the  Act 
requires  the  Secretary  to  notify  Congress 
60  days  in  advance  of  the  termination  of 
a  Federal  marketing  order.  Congress  has 
been  so  notified. 

List  of  Subjects  in  7  CFR  Part  950 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Rules  and  Regulations  53607 


PART  950— [REMOVED] 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  7 
U.S.C.  601-674,  7  CFR  part  950  is 
removed. 

Dated:  October  4, 1996. 

Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

[FR  Doc.  96-26347  Filed  10-11-96;  8:45  am) 
BILLING  CODE  3410-02-P 

7  CFR  Part  981 

[Docket  No.  FV96-981-3FIR] 

Almonds  Grown  in  California;  Change 
in  Quality  Control  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
changing  the  quality  control 
requirements  currently  prescribed  under 
the  California  almond  marketing  order. 
The  marketing  order  regulates  the 
handling  of  almonds  grown  in 
California  and  is  administered  locally 
by  the  Almond  Board  of  California 
(Board).  This  rule  removes  the 
exemption  from  inspection  for  the 
Peerless  variety  of  almonds  sold  inshell. 
This  change  is  needed  to  bring  the 
administrative  rules  and  regulations 
into  conformance  with  amendments  to 
the  marketing  order  recently  approved 
by  a  majority  vote  of  producers.  In 
addition,  this  change  will  better  reflect 
current  industry  practices  because  most 
almonds  are  already  inspected, 
including  the  Peerless  variety. 
dates:  November  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  room 
2530-S,  P.O.  Box  96456,  Washington, 
IX:  20090-6456:  telephone:  (202)  720- 
1509,  Fax  #  (202)  720-5698;  or  Martin 
Engeler,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA.  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (209)  487- 
5901,  Fax  #  (209)  487-5906.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 


SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  981  (7  CFR  Part  981),  as  amended, 
regulating  the  handling  of  almonds 
grown  in  California,  hereinafter  referred 
to  as  the  “order.”  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  h^s  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  iii  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to  regulation 
under  the  order  and  approximately 
7,000  producers  of  almonds  in  the 
regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 


Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  California  almonds  may  be 
classified  as  small  entities. 

This  rule  finalizes  a  change  in  the 
order’s  administrative  rules  and 
regulations  to  remove  an  exemption 
from  inspection  for  the  Peerless  variety 
of  almonds  sold  inshell  as  bleaching 
stock.  It  also  modifies  the  definition  of 
adjusted  kernel  weight  so  that  adjusted 
kernel  weight  for  the  Peerless  variety  is 
based  on  actual  weight,  consistent  with 
other  almonds,  rather  than  calculated 
with  a  predetermined  conversion  factor 
known  as  a  shelling  ratia  The  majority 
of  handlers  already  have  all  almonds 
inspected,  including  the  Peerless 
variety.  Therefore,  this  rule  will  better 
reflect  current  industry  practice.  In 
addition,  this  rule  is  needed  to  bring  the 
administrative  rules  and  regulations 
into  conformance  with  amendments  to 
the  marketing  order  recently  approved 
by  a  majority  vote  of  producers.  Since 
virtually  all  of  the  Peerless  almonds 
sold  inshell  are  currently  inspected, 
there  is  little  or  no  impact  expected  on 
small  businesses. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  interim  final  rule  was  issued  on 
August  14, 1996,  and  published  in  the 
Federal  Register  (61 1^  42990,  August 
20, 1996),  with  an  effective  date  of 
August  21, 1996.  That  rule  amended 
§§981.401  and  981.442  of  the  rules  and 
regulations  in  effect  under  the  order. 
That  rule  provided  a  30-day  comment 
period  which  ended  September  19, 

1996.  No  comments  were  received. 

The  almond  marketing  order 
authorizes  quality  control  provisions 
which  include  a  requirement  that 
almonds  must  be  inspected  prior  to 
processing  to  determine  the  percentage 
of  inedible  kernels  in  each  lot,  and  to 
determine  the  adjusted  kernel  weight  of 
almonds  in  each  lot.  Inedible  kernels  are 
reported  to  individual  handlers  and  the 
Board,  and  handlers  are  required  to 
dispose  of  a  quantity  of  almonds  equal 
to  their  inedible  obligation  as 
determined  by  the  inspection.  Inedible 
kernels  are  disposed  of  to  non-human 
consumption  outlets  for  such  uses  as 
animal  feed  or  crushing  into  oil. 
Adjusted  kernel  weight  is  reported  to 
handlers  by  the  Federal-State  Inspection 
Service  (FSIS).  Handlers  are  then 
required  to  report  adjusted  kernel 
weight  to  the  Board,  who  uses  the 
information  to  report  industry  statistics. 
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The  rules  and  regulations  under  the 
marketing  order  ciirrently  exempt  from 
inspection  the  Peerless  variety  of 
almonds  used  as  bleaching  stock  and 
sold  inshell.  When  the  quality  control 
regulations  were  initially  implemented, 
it  was  determined  there  was  no  need  to 
establish  the  percentage  of  inedible 
kernels  of  almonds  sold  inshell,  which 
at  that  time  were  predominately  of  the 
Peerless  variety,  because  inedible 
kernels  could  not  be  removed  from 
product  sold  inshell  and  thus  could  not 
be  disposed  of  in  non-human 
consumption  outlets.  Therefore,  inshell 
almonds,  including  Peerless,  {ub  exempt 
from  meeting  the  inedible  disposition 
obligation.  However,  in  order  to 
determine  the  kernel  weight  of  Peerless 
almonds  sold  inshell  for  reporting  to  the 
Board,  a  predetermined  shelling  ratio 
contained  in  the  marketing  order  has 
been  used  in  the  absence  of  inspection. 
This  Celling  ratio  converted  the  weight 
of  inshell  almonds  to  a  shelled  weight, 
or  kernel  weight.  Over  time,  the  total 
quantity  and  varieties  of  all  almonds 
sold  inshell  have  increased,  while 
Peerless  bleaching  stock  sales  have 
declined.  There  has  also  been  an 
increased  desire  and  need  to  obtain  an 
accurate  product  weight  for  growers, 
handlers,  and  the  Board.  Thus,  it  has 
become  common  industry  practice  to 
have  inspections  performed  on  Peerless 
almonds  sold  ihshell,  as  with  other 
varieties  sold  inshell,  regardless  of  the 
inspection  exemption. 

Consistent  with  the  Act,  the  almond 
marketing  order  was  recently  amended 
by  a  majority  vote  of  producers  to 
require  that  the  weight  of  inshell 
almonds  be  determined  by  weighing  a 
representative  sample  of  such  almonds. 
Previovisly,  predetermined  shelling 
ratios  were  used  to  determine  the  kernel 
weight.  Thus,  the  shelling  ratios  were 
removed  horn  the  order.  The  purpose  of 
the  quality  control  amendments  was  to 
reflect  current  industry  practices  as 
referenced  above,  and  to  provide  more 
accurate  information  for  reporting 
purposes. 

The  amend  .nents  to  the  order 
necessitate  conforming  changes  to  the 
administrative  rules  and  regulations. 
Section  981.442  of  the  quality  control 
regulations  is  revised  to  remove  an 
inspection  exemption  for  Peerless 
in^ell  almonds.  Thus,  all  almonds, 
regardless  of  form  or  variety,  will  be 
inspected. 

In  addition,  §  981.401  is  revised  to 
remove  the  exemption  for  Peerless 
almonds  from  the  definition  of  adjusted 


kernel  weight.  Currently,  the  adjusted 
kernel  weight  of  Peerless  inshell 
almonds  is  based  on  a  predetermined 
weight  contained  in  the  shelling  ratio 
table  that  was  removed  from  the 
marketing  order.  Since  Peerless  inshell 
almonds  will  be  reqvured  to  have 
inspection,  the  actual  kernel  weight  will 
be  determined,  thus  providing  an 
acouate  weight. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  number 
0581-0071. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board’s  recommendation,  and  other 
information,  it  is  foimd  that  finalizing 
the  interim  final  rule,  without  change, 
as  published  in  the  Federal  Register  (61 
FR  42990,  August  20, 1996)  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  Cb’R  part  981  which  was 
published  at  61  FR  42990  on  August  20, 
1996,  is  adopted  as  a  final  rule  without 
change. 

Dated:  October  7. 1996. 

Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  96-26346  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  3410-02-P 


7  CFR  Part  3010 

Office  of  the  Chief  Financial  Officer, 
Organization  and  Function 

AGENCY:  Ofiice  of  the  Chief  Financial 
Officer,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  removes  the 
Organization  and  Function  regulation 
that  deals  with  the  internal  structure  of 
the  Ofiice  of  Finance  and  Management 
(OFM).  Under  the  reorganization  of  the 
Department  of  Agriculture,  OFM  no 
longer  exists.  The  OFM  functions  have 


been  assigned  to  the  Office  of  the  Chief 
Financial  Officer  (OCFO)  (60  FR  56392- 
56465,  revising  7  CFR  Part  2). 

EFFECTIVE  DATE:  This  final  rule  is 
efiective  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Guyer,  Director,  Fiscal  Policy 
Division,  Office  of  the  Chief  Financial 
Officer,  USDA  room  3022,  South 
Building,  14th  and  Independence 
Avenue,  S.W.,  Washington,  DC  20250, 
(202) 690-0291. 

SUPPLEMENTARY  INFORMATION:  In  support 
of  the  Elepartment  of  Agricultine’s 
regulatory  reform  initiativer,  it  has  been 
determined  that  this  regulation  is 
unnecessary.  It  deals  with  the  interned 
structure  of  an  organization,  OFM.  that 
was  eliminated  in  the  recent 
reorganization  of  USDA.  The  duties  of 
OFM  were  delegated  to  the  newly 
established  OCFO. 

Authority:  5  U.S.C.  301,  552 
Impact  Analysis 

This  rule  relates  to  internal  agency 
management.  Therefore,  pmsuant  to 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportimity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12866  and  12988.  This 
action  also  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.),  and,  thus  is 
exempt  from  the  provisions  of  those 
Acts.  Finally,  this  rule  does  not  contain 
any  requirements  for  collection  of 
information  on  financial  or  property 
matters  within  the  scope  of  the 
Paperwork  Reduction  Act  (45  U.S.C. 
3501  et  seq.) 

List  of  Subjects  in  7  CFR  Part  3010 

General  statement.  Organization, 
Fvmctions. 

PART  3010— [REMOVED] 

For  reason  set  forth  in  the  summary, 

7  CFR  P€urt  3010  is  removed  and 
reserved. 

Dated:  October  4, 1996. 

Irwin  T.  David, 

Acting,  Chief  Financial  Officer. 

[FR  Doc.  96-26249  Piled  10-11-96;  8:45  am] 
BILUNQ  CODE  341(M(S-M 
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DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

[EOIR  No.  1151;  A.Q.  Order  No.  2058-96] 

8CFRPart292 

RIN  1125-AA16 

Representation  and  Appearances:  Law 
Students  and  Law  Graduates 

AGENCY:  Executive  Office  for 
Immigration  Review,  Immigration  and 
Natiualization  Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  with  request 
for  comments  revises  two  of  the  current 
restrictions  supervising  and 
compensating  law  students  and  law 
graduates  who  wish  to  represent  aliens 
before  the  Immigration  and 
Natiualization  Service  and  the 
Executive  Office  for  Immigration 
Review,  including  the  Board  of 
Immigration  Appeals  and  the 
Immigration  Courts.  The  number  of 
immigration  cases,  and  thus  the  number 
of  representatives  needed,  has  increased 
in  recent  years.  This  revision  will 
expand  the  pool  of  law  students  and  law 
graduates  eligible  to  represent  aliens  in 
such  hearings. 

DATES:  Effective  Date:  October  15, 1996. 

Comments:  Writton  comments  must 
be  received  on  or  before  December  16, 
1996. 

ADDRESSES:  All  comments  concerning 
this  interim  rule  should  be  addressed  to 
both  Margaret  M.  Philbin,  General 
Counsel,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  and  Janice  B.  Podolny,  Associate 
General  Counsel,  Immigration  and 
Naturalization  Service,  425  I  Street, 

NW.,  Suite  6100,  Washington,  EXZ 
20536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Philbin,  General  Coimsel, 
Executive  Office  for  Immigration 
Review,  Suite  2400,  5107  Leesburg  Pike, 
Falls  Church,  Virginia  22041,  telephone 
(703)  305-0470,  or  Janice  B.  Podolny, 
Associate  General  Counsel,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Suite  6100,  Washington,  DC 
20536,  telephone  (202)  514-2895. 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  with  request  for  comments 
amends  8  CFR  part  292  by  revising  two 
of  the  current  restrictions  on  law 
students  and  law  graduates  who  wish  to 
represent  aliens  ^fore  the  Immigration 
and  Naturalization  Service  (INS)  and  the 
Executive  Office  for  Immigration 
Review  (EOIR),  including  the  Board  of 


Immigration  Appeals  and  the 
Inunigration  Courts.  Currently  section 
292.1(a)(2)  requires  that  a  law  student 
who  wishes  to  appear  before  INS  and/ 
or  EOIR  file  a  statement  that  he  or  she 
is  participating,  under  the  direct 
supervision  of  a  faculty  member  or  an 
attorney,  in  a  legal  aid  program  or  clinic 
conducted  by  a  law  school.  This  interim 
mle  amends  this  provision  to  also  allow 
a  law  student  to  appear  before  INS  and/ 
or  EOIR  if  he  or  she  is  under  the  direct 
supervision  of  an  attorney  in  a  legal  aid 
program  or  clinic  conducted,  by  a  non¬ 
profit  organization.  This  amendment 
merely  permits  law  students,  like  law 
graduates,  to  appear  while  participating 
in  an  independent  legal  aid  progr^. 

In  addition,  sections  292.1(a)  (ii)  and 
(iii)  of  the  current  regulations  require 
that  law  students  and  law  graduates 
appear  before  INS  and/or  EOIR  without 
direct  or  indirect  remuneration.  This 
interim  rule  amends  this  provision  by 
requiring  that  law  students  and  law 
graduates  appear  before  INS  and/or 
EOIR  without  direct  or  indirect 
remuneration  from  the  alien  who  they 
represent. 

This  interim  rule  expands  the  pool  of 
competent,  properly  supervised 
representatives  for  individuals  who 
might  othenvise  be  unable  to  obtain 
legal  representation  by  removing  these 
two  restrictions  upon  law  students  and 
law  graduates.  The  number  of 
immigration  cases  completed  in  fiscal 
year  1995  totaled  more  than  168,000, 
and  the  need  for  individuals  to 
represent  these  aliens  has  increased. 
Under  this  revised  regulation,  more  law 
students  and  law  graduates  will  be 
available  to  represent  aliens  in 
immigration  proceedings  because 
participants  in  legal  aid  clinics  or 
programs  sponsored  by  both  law  schools 
and  non-profit  organizations  will  be 
eligible.  These  law  students  and  law 
graduates  will  also  be  able  to  accept 
compensation  for  their  work  so  long  as 
they  are  not  paid,  either  directly  or 
indirectly,  by  the  alien  whom  they 
represent.  TUs  will  allow  law  students 
and  law  graduates  to  work  through  legal 
aid  clinics  or  programs  which  provide 
representation  to  aliens  in  immigration 
proceedings  on  a  pro  bono  basis.  The 
law  student  or  law  graduate  still  must 
have  the  permission  of  the  official 
before  whom  he  or  she  is  appearing.  A 
law  student  must  be  appearing  under 
the  direct  supervision  of  a  faculty 
member  or  licensed  attorney.  A  law 
graduate  may  appear  under  the 
supervision  of  a  licensed  attorney  or  em 
accredited  representatives.  These 
safeguards  ensure  that  those  individuals 
who  have  yet  to  be  admitted  to  a  state 
bar  are  closely  supervised  by  an 


experienced  attorney,  a  professor,  or  an 
accredited  representative  while 
representing  aliens. 

EOIR’s  and  INS’s  implementation  of 
this  rule  as  an  interim  rule,  with 
provisions  for  post-promulgation  public 
comment,  is  based  upon  the  “good 
cause”  exceptions  found  at  5  U.S.C.  553 
(b)  and  (d).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  are  as  follows;  The 
immediate  implementation  of  this  rule 
will  expand  the  pool  of  competent, 
properly  supervised  representatives 
while  also  maintaining  the  supervision 
requirement  for  law  students  and  law 
graduates.  This  interim  rule  provides  a 
benefit  to  aliens  who  seek  legal 
representation  by  enabling  them  to  more 
easily  identify,  retain,  and  afiord  such 
representation.  A  notice  and  comment 
period  for  a  proposed  rule  therefore 
would  have  been  unnecessary  and 
contrary  to  the  public  interest. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  affects  only  individuals  in  need  of 
legal  representation  before  INS  and/or 
EOIR  and  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12866 

The  Attorney  General  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
No.  12866,  and  accordingly  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12612 

This  rule  has  no  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  No. 
12612. 

Executive  Order  12988 

The  rule  complies  with  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  ^ecutive  Order  No.  12988. 

List  of  Subjects  in  8  CFR  Part  292 

Administrative  practice  and 
procedure,  Inunigration,  Lawyers, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preeunble,  part  292  of  chapter  I  of  Title 
8  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  292— REPRESENTATION  AND 
APPEARANCES 

1.  The  authority  citation  for  part  292 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1252b,  1362. 


53610  Federal  Register  /  Vol,  61,  No.  200  /  Tuesday,  October  15,  1996  /  Rules  and  Regulations 


2.  In  §  292.1,  paragraphs  (a)(2)  (ii)  and 
(iii)  are  revised  to  read  as  follows: 

§  292.1  Representation  of  others. 

(a)  *  *  * 

(2).  *  * 

(ii)  In  the  case  of  a  law  student,  he  or 
she  has  hied  a  statement  that  he  or  she 
is  participating,  under  the  direct 
supervision  of  a  faculty  member  or  an 
attorney,  in  a  legal  aid  program  or  clinic 
conducted  by  a  law  school  or  non-profit 
organization,  and  that  he  or  she  is 
appearing  without  direct  or  indirect 
remuneration  from  the  alien  he  or  she 
represents; 

(iii)  In  the  case  of  a  law  graduate,  he 
or  she  has  filed  a  statement  that  he  or 
she  is  appearing,  under  the  supervision 
of  a  licensed  attorney  or  accredited 
representative  and  that  he  or  she  is 
appearing  without  direct  or  indirect 
remuneration  from  the  alien  he  or  she 
represents;  and 
***** 

Dated:  October  7, 1996. 

Janet  Reno, 

Attorney  General. 

[FR  Doc.  96-26281  Filed  10-11-96;  8:45  ami 
BH.UNG  CODE  441(M>1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Docket  No.  28311] 

Review  of  Existing  Rules 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Regulatory  Review  Program, 
disposition  of  comments  and  final 
guidelines. 

SUMMARY:  As  provided  for  in  its  1995 
Strategic  Plan,  the  Federal  Aviation 
Administration  (FAA)  will  undertake 
periodic  reviews  of  its  existing 
regulations.  This  action  discusses  and 
disposes  of  the  comments  received  in 
response  to  the  Federal  Register  notice 
of  August  24, 1995,  and  sets  forth  the 
guidelines  adopted  by  the  FAA  for  the 
conduct  of  its  Regulatory  Review 
Program. 

EFFECTIVE  DATE:  January  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  A.  Christie,  Director,  OflSce  of 
Rulemaking,  800  Independence  Ave., 
SW.r  Washington,  DC  20591,  telephone 
(202)  267-9677,  FAX  (202)  267-5075. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  10, 1994,  the  FAA 
published  in  the  Federal  Register  (59 


FR  1362)  a  notice  proposing  to  initiate 
a  short-term  regulatory  review  in 
response  to  a  recommendation  from  the 
President’s  National  Commission  to 
Ensure  a  Strong  Competitive  Airline 
Industry. 

Similarly,  in  early  1992,  pursuant  to 
an  Executive  Order  issued  by  then- 
President  Bush,  the  Department  of 
Transportation  (DOT)  and  each  of  its 
modal  administrations  reviewed  all 
existing  regulations. 

The  FAA’s  experience  with  the  above 
two  reviews  has  shown  there  is  great 
value  in  obtaining  public  input  in 
setting  the  agency’s  regulatory  agenda 
and  priorities  regardless  of  whe&er 
such  input  is  an  affirmation  of  the 
agency’s  direction  or  an  indication  of  a 
need  to  alter  course. 

Comments 

On  August  24, 1995  the  FAA  issued 
a  Request  for  Comments  on  the 
Proposed  FAA  Regulatory  Review 
Program  (60  FR  44142).  The  comment 
period  closed  on  November  22, 1995. 
Twelve  comments  were  received.  The 
Airport  Council  International,  Bishop 
International  Airport  Authority,  New 
Orleans  International  Airport,  National 
Air  Transport  Association,  Air 
Transportation  Association  of  America, 
Regional  Airline  Association,  Air  Line 
Pilots  Association,  and  the  American 
Association  of  Airport  Executives  all 
support  a  periodic  regulatory  review 
program.  Aerospace  Industries 
Association,  GAMA,  and  Sue  A.  Critz 
do  not  support  the  concept. 

The  Airport  Council  International 
endorses  the  FAA’s  proposal  with  a  3- 
year  cycle  and  a  conclusion  document 
containing  both  summary  and 
ilisposition.  Mr.  William  C.  Sandifer, 
AAE,  Assistant  Airport  Director — 
Bishop  International  Airport  Authority 
also  endorses  the  proposal  with  the  3- 
issue  limitation.  The  Assistant 
Supervisor  of  Operations,  Matthew  R. 
Zaranski,  New  Orleans  International 
Airport,  with  his  endorsement 
recommends  a  bi-annual  review 
process,  building  an  agenda  of  the  most 
critical  items  published  every  year.  The 
National  Air  Transportation  Association 
generally  supports  the  proposal  with  a 
3-issue  limitation,  but  rather  than 
publishing  a  document  containing  a 
summary  of  comments,  he  suggests  the 
FAA  should  initiate  rulOmaking  to 
address  the  significant  areas  addressed 
in  the  comments.  Mr.  James  L.  Casey, 
VP,  Air  Transportation  Association  of 
America  and  Mr.  Rudy  Rudolph,  AAAE, 
both  support  the  FAA’s  proposal.  Mr. 
Rudolph  would  like  to  see  annual 
reviews.  He  feels  the  rulemaking 
process  should  not  take  so  long.  With 


annual  reviews,  AAAE  believes  a 
priority  system  could  be  developed  and 
resources  deployed  accordingly.  Mr. 
Casey  indicates  limiting  the  review  to  3 
issues  every  3  years  may  not  produce  an 
overall  perspiective. 

The  Regional  Airline  Association 
supports  the  proposal  but  would  like 
the  limitations  expanded  to  5  issues. 

Mr.  Jphn  O’Brien,  Director,  Engineering 
&  Air  Safety,  Airline  pilots  Association, 
generally  supports  the  proposal  and  M. 
Theresa  Coutu,  Director,  Regulatory 
Affairs,  American  Association  of  Airport 
Executives,  endorses  the  proposal  with 
the  following  input.  The  3-year  review 
system  should  not  interfere  with 
regulatory  obligations,  limitations 
should  be  expanded  to  5  issues,  and  an 
annual  status  document  should  be 
processed  during  the  3-yr.  cycle.  She 
also  recommends  that  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  review  all  comments  as  well  as 
the  FAA. 

Those  that  did  not  support  the 
proposal  included  Robert  E.  Roberson, 

Jr.  VP,  Civil  Aviation,  Aerospace 
Industries  Association.  Mr.  Roberson 
feels  ARAC  and  the  petition  for 
rulemaking  process  are  sufficient  and 
does  not  see  an  additional  review 
having  any  added  Vulue  to  the  process. 
Bill  Schultz,  VP  Engineering  & 
Maintenance,  GAMA,  would  like  to  see 
more  focus  on  improving  the  process 
and  reinforces  the  input  that  ARAC  is 
already  industry’s  vehicle.  He  states  that 
with  the  ARAC  vehicle  in  place,  any 
further  process  will  be  labor  intensive 
for  already  scarce  FAA  resources.  The 
final  commentor,  Sue  A  Critz,  CFII, 

AGC,  IGI  does  not  support  the  FAA’s 
proposal,  stating  it  would  create  an 
unusual  workload.  She  offers  an 
alternate  plan:  A  new  form  created, 
which  the  public  would  complete  and 
retium  at  6-month  intervals,  thus 
creating  a  6-month  review  of  comments. 
On  a  regular  basis,  the  FAA  would 
formulate  rule  changes  based  upon 
these  comments. 

Conclusion 

After  review  of  all  comments,  there  is 
general  consensus  that  supports  the 
concept  of  a  review  of  existing  rules  on 
a'3-year  cycle  rather  than  on  any  other 
basis.  Although  there  were  a  few 
suggestions  for  a  5-year  cycle  and  the 
issue  limitation  be  expanded  to  5  issues, 
due  to  time  constraint  and  limited 
resources,  the  FAA  has  determined  a  3- 
issue,  3-year  cycle  will  capture  the 
input  it  is  seeking  from  the  public.  A 
third  of  the  commentors  did  not  address 
the  vehicle  for  concluding  the  review. 
Those  who  did  supported  a  published 
summary  and  general  disposition  of 
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comments.  This  level  of  review  will 
produce  the  input  and  support  the 
agency  is  seeking,  and  should  not 
overbiurden  the  existing  regulatory 
process  and  obligations. 

Therefore,  the  FAA  has  determined 
there  is  general  support  for  the  agency’s 
plan  to  conduct  periodic  reviews  of 
existing  regulations  as  a  means  to  obtain 
public  input  to  the  agency’s  regulatory 
agenda  and  priorities. 

FAA  Plan  for  Periodic  Regulatory 
Reviews:  Beginning  January  1997,  and 
every  3  years  thereafter,  the  FAA  will 
conduct  comprehensive  regulatory 
reviews.  The  review  will  be  initiated 
with  a  published  announcement  in  the 
Federal  Register  inviting  the  public  to 
identify  those  regulations,  issues,  or 
subject  areas  that  should  be  reviewed  by 
the  FAA.  In  order  to  focus  on  those 
areas  of  greatest  interest  and  to 
effectively  manage  agency  resources, 
commentors  will  be  expected  to  Umit 
their  input  to  the  3  issues  they  consider 
most  urgent.  In  addition,  the  public  will 
be  specifically  requested  to  indentify 
rules  having  a  significant  impact  on 
small  entities  that  appear  to  be  no 
longer  necessary  or  that  are  overlapping, 
duplicative,  or  conflicting  with  other 
Federal  regulations.  The  FAA  will 
review  these  rules  in  accordance  with 
Section  610  of  the  Regulatory  Flexibility 
Act  imless  they  have  already  been  so 
reviewed.  The  FAA  will  review  and 
analyze  the  issues  addressed  by  the 
commentors  against  its  regulatory 
agenda  and  rulemaking  program  efforts, 
and  adjust  its  regulatory  priorities 
consistent  with  its  statutory  authority 
and  responsibiUties.  Each  review  will 
conclude  with  a  published  summary 
and  general  disposition  of  the  comments 
and,  where  appropriate,  indicate  how 
regulatory  priorities  will  be  adjusted. 

Issued  in  Washington,  DC,  on  September 
27, 1996. 

Margaret  Gilligan, 

Deputy  Associate  Administrator  for 
Regulation  and  Certification. 

IFR  Doc.  96-25419  Filed  10-11-96;  8:45  am] 
BHJJNG  CODE  4910-13-M 


14CFRPart39 

[Docket  No.  95-CE-84-AD;  Amendment  39- 
9780;  AD  96-21-03] 

BIN  2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  inc.  PA31,  PA31P, 
PA31T,  and  PA42  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  The  New  Piper  Aircraft,  Inc. 
(Piper)  PA31,  PA31P,  PA31T,  and  PA42 
series  airplanes.  This  action  requires 
inspecting  for  cracks  beneath  and  in  the 
area  of  the  inboard  aileron  hinge  bracket 
on  the  aileron  spar  and  rib  using  dye 
penetrant  methods,  replacing  any 
cracked  aileron  spar  or  rib,  and 
replacing  the  inboard  aileron  hinge 
bracket  with  a  hinge  bracket  of 
improved  design.  Several  reports  of 
cracks  in  the  vicinity  of  the  inboard 
aileron  hinge  bracket,  aileron  spar,  and 
aileron  rib  prompted  this  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
structural  failure  of  the  aileron  caused 
by  cracks  in  the  eirea  of  the  inboard 
aileron  hinge  bracket,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airpleme.  . 

DATES:  Effective  December  10, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
10, 1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
The  New  Piper  Aircraft,  Inc.,  Attn: 
Customer  Service,  2926  Piper  Dr.,  Vero 
Beach,  Florida,  32960.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket.95- 
CE-84-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC, 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Evmits  Leading  to  This  Action 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  PA31,  PA31P,  PA31T, 
and  PA42  series  airplanes  was 
published  in  the  Federal  Register  on 
March  27, 1996  (61  FR 13468).  The 
action  proposed  to  require: 

— ^inspecting  the  aileron  spar  beneath 
and  in  the  area  of  the  inboard  aileron 
hinge  bracket  for  cracks; 

— ^if  cracks  are  foimd  in  the  area  of  the 
aileron  spar,  inspecting  the  aileron  rib 


for  cracks,  and  replacing  the  cracked 
spar  assembly  and  any  cracked  rib; 

— ^replacing  the  inboard  aileron  hinge 
brackets  with  part  number  (P/N) 
74461-02  (left)  and  P/N  74461-03 
(right). 

Related  Service  Information 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Piper  Service  Bulletin  (SB)  No.  967, 
dated  January  24, 1994  or  Piper  SB  No. 
974,  dated  October  19, 1994. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
maldng  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

The  first  commenter  recommends  that 
the  AD  state  specifically  that  prior 
compliance  with  the  applicable  service 
bulletin  (SB)  be  considered  compUance 
with  the  requirements  of  the  AD.  The 
commenter  has  complied  with  Piper  SB 
974  and  adds  that  paragraph  (a)  should 
only  be  required  on  aircraft  that  have 
not  installed  the  redesigned  aileron 
hinge  brackets.  The  commenter 
continues  to  state  that  paragraph  (a)  as 
presently  worded  may  be  interpreted  to 
require  inspection  of  the  aileron  spar  on  • 
all  affected  aircraft  regardless  of  the  part 
number  (P/N)  of  the  inboeird  hinge 
installed  on  the  aircraft. 

The  FAA  concurs  that  additional 
clarification  is  justified.  The  inspection 
of  the  aileron  spar  is  intended  to  be 
required  for  aircraft  that  have  not 
previously  installed  P/N  74461-02  (left) 
and  P/N  74461-03  (right)  inboard 
hinges.  The  “Applicability”  section  in 
the  AD  will  be  changed  to  state,  “The 
following  eurplane  models  and  serial 
numbers  that  are  not  equipped  with  part 
number  (P/N)  74461-02  (left)  and  P/N 
74461-03  (right)  inboard  aileron  hinge 
brackets,  certificated  in  any  category.” 

•  The  second  commenter  recommends 
that  the  AD  be  applicable  to  aircraft 
with  greater  than  3,000  hours  time-in¬ 
service  (TIS).  This  commenter  operates 
Piper  airplane  Models  PA-31-350,  a 
PA-31,  and  a  PA-31P  with  11,000, 

8,600  and  2,000  hours  TIS  respectively, 
and  states  that  based  on  their  fleet 
experience,  cracking  is  most  likely  to 
appear  at  or  after  3,000  hours  TIS  and 
recommends  the  3,000  horn  TIS  as  the 
threshold  for  this  AD. 

The  FAA  concurs  and  points  out  that 
the  proposed  action  already  proposes 
what  the  commenter  is  recommending. 
The  compliance  time  as  proposed 
specifies  compliance  “upon  the 
accumulation  of  3,000  hours  ITS,  or 
within  the  next  100  hours  TIS, 
whichever  occurs  later.” 
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The  FAA’s  Determination 

After  careful  review  of  all  available 
infcxmation  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  propos^  except  for  minor 
editorial  corrections  and  ^e 
clarification  of  the  “Applicability" 
section.  The  FAA  has  determined  that 
these  minor  corrections  will  not  change 
the  meaning  of  the  AD  and  will  not  add 
any  additional  burden  upon  the  public 
than  was  already  propos^. 

Cost  Impact 

The  FAA  estimates  that  2,501 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  7  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
$300  per  airplane.  Based  oil  these 
figures,  the  total  cost  impact  for  the 
initial  inspection  and  the  modification 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,800,720  or  $720  per 
airplane.  This  figure  does  not  include 
the  amoimt  for  repetitive  inspections 
.  and  is  based  on  the  assumption  that  all 
of  the  owners/operators  of  the  affected 
airplanes  have  not  inspiected  for  cracks, 
repaired  cracks,  or  incorporated  the 
modification  of  this  AD.  The  FAA  has 
no  way  of  determining  the  number  of 
repetitive  inspections  each  owner/ 
operator  will  incur  before  the 
modification  is  accomplished. 

Piper  heis  informed  ^e  FAA  that  parts 
have  been  distributed  to  equip 
approximately  1,250  airplanes. 
Assuming  that  these  distributed  parts 
are  incorporated  on  the  affected 
airplanes,  the  cost  of  the  AD  would  be 
reduced  by  $900,000  from  $1,800,720  to 
$900,720. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  imder 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  fcopy  of  the  final 
evaliution  prepared  for  this  action  is 
contained  in  the  Rviles  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  ^e 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
aiuthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS* 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-21-03  The  New  Piper  Aircraft,  Inc. : 
Amendment  39-9780;  Docket  No.  95- 
CE-84-AD. 

Applicability:  The  following  airplane 
models'and  serial  numbers  that  are  not 
equipped  with  part  niunber  (P/N)  74461-02 
(left)  and  P/N  74461-03  (right)  inboard 
aileron  hinge  brackets,  certificated  in  any 
category: 


Models 

Serial  Nos. 

The  following  aircraft  should  reference  Piper 
Service  Bulletin  No.  974,  dated  October 
19. 1994 

PA31,  PA31- 
300,  and 
PA31-325. 
PA31-350  . 

PA31  P-350  ... 

PA31T3  . 

31-2  through  31-8312019. 

31-6001  through  31- 
8553002. 

31  P-8414001  through  31P- 
8414050. 

31T-8275001  through  31T- 
8475001,  and  31 T- 
5575001. 

The  following  aircraft  should  refererx)e  Piper 
Service  Bulletin  No.  967,  dated  January 
24, 1994 

PA31P  . 

PA31T  . 

31P-1through31P- 
7730012,  and  31  P-03. 
31T-7400002  through  31T- 
7400009,  and  31 T- 
7520001  through  31 T- 
8120104. 

Models 

Serial  Nos. 

PA31T1  . 

31T-7804001  through  31T- 
8304003,  and  31 T- 
1104004  through  31T- 
1104017. 

PA31T2  . 

31T-8166001  through  31T- 

8166076,  and  31 T- 
1166001  through  31T- 
1166008. 

PA42  . 

42-7800001  through  42- 
7800004,  and  42-8001001 
through  42-8001106. 

PA42-720  . 

42-8301001,  42-8301002, 
42-6501 003  through  42- 

5501023.42- 6501025 
through  42-6501027,  42- 
5501029  through  42- 

5501031.42- 5501033. 

and  42-5501039  throu^ 
42-5501059. 

PA42-720R  ... 

42-6501024,  42-5501028, 
42-5501032,  and  42- 
5501034  through  42- 
5501038. 

PA42-1000  ... 

42-6527002  through  42- 
5527044. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not? 

Compliance:  Upon  the  accumulation  of 
3,000  hours  time-in-service  (US),  or  within 
the  next  100  hours  TIS  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  imless 
already  accomplished. 

Note  2:  The.  paragraph  structiue  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b),  (c),  etc. 

Level  2:  (1),  (2),  (3),  etc. 

Level  3:  (i),  (ii),  (iii),  etc. 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

To  prevent  structural  failure  of  the  aileron 
caused  by  cracks  in  the  area  of  the  inboard 
aileron  hinge  bracket,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Inspect  (using  dye  penetrant  methc^s) 
the  area  beneath  and  in  the  area  of  the 
inboard  aileron  hinge  bracket  on  the  aileron 
spar  for  cracks  in  accordance  with  the 
INSTRUCTIONS  section  of  Piper  swvice 
bulletin  (SB)  No.  967,  dated  January  24, 1994, . 
^  or  Piper  SB  No.  974,  dated  October  19, 1994, 
whichever  service  bulletin  applies  to  the 
particular  model  and  serial  number. 

(1)  If  cracks  are  found  on  the  aileron  spar. 

(i)  Prior  to  further  flight,  inspect  the 
corresponding  aileron  rib  at  the  inboard 
aileron  hinge  bracket  location; 
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(ii)  Prior  to  further  flight,  replace  any 
cracked  spar  assembly  and  any  cracked 
aileron  rib  in  accordance  with  the  applicable 
Maintenance  Manual; 

(iii)  Prior  to  further  flight,  replace  the 
inboard  aileron  hinge  brackets  with  an 
inboard  aileron  hinge  bracket  of  improved 
design,  part  number  (P/N)  74461-02  (left) 
and  P/N  74461-03  (right),  in  accordance  writh 
the  INSTRUCTIONS  section  of  Piper  SB  No. 
967,  dated  January  24, 1994,  or  Piper  SB  No. 
974,  dated  October  19, 1994,  as  applicable. 

(2)  If  no  cracks  are  found,  prior  to  further 
flight,  replace  the  inboard  aileron  hinge 
brackets  with  a  part  of  improved  design  P/ 

N  74461-02  (left)  and  P/N  74461-03  (right), 
in  accordance  with  the  INSTRUCTIONS 
section  of  Piper  SB  No.  967,  dated  January 

24. 1994,  or  Piper  SB  No.  974,  dated  October 

19. 1994,  as  applicable. 

(b)  If  the  inboard  aileron  hinge  brackets,  P/ 
N  74461-02  (left)  or  P/N  74461-03  (right) 
have  been  order^  frmn  the  manufacturer  but 
are  not  available,  prior  to  further  flight,  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS,  dye  penetrant  inspect  beneath  and  in  the 
vicinity  of  the  inboard  aileron  hinge  bracket 
for  cracks  in  accordance  with  the 
INSTRUCTIONS  section  of  Piper  SB  No.  967, 
dated  January  24, 1994,  or  Piper  SB  No.  974, 
dated  October  19, 1994,  as  applicable. 

(c)  If  any  one  of  the  following  occurs,  prior 
to  hirther  flight,  terminate  the  above 
repetitive  inspections,  replace  any  cracked 
aileron  rib  a,.  any  cracked  spar  assembly  (if 
applicable),  an<  replace  the  inboard  aileron 
hinge  bracket  as  specified  in  paragraph 
(a)(lKiii)  of  this  AD: 

(1)  Parts  become  available; 

(2)  An  inboard  aileron  bracket  hinge, 
aileron  spar  or  aileron  rib  is  found  cracked; 
or 

(3)  1,000  hours  TIS  are  acciunulated  after 
the  initial  inspection  required  by  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordwce  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  FAA,  Atlanta  Aircraft  Certification 
Office,  C^pus  Building,  1701  Columbia 
Avenue,  suite  2-160,  College  Park,  Geoigia 
30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(f)  The  inspections  and  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  Piper.  Service  Bulletin  No. 
967,  dated  January  24, 1994,  or  Piper.  Service 
Bulletin  No.  974,  dated  October  19, 1994. 
This  incorporation  by  reference  was 
approved  by  die  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


frxim  The  New  Piper  Aircraft,  Inc.,  Attn: 
Customer  Service,  2926  Piper  Dr.,  Vero 
Beach.  Florida,  32960.  Copies  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  die  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  (39-9780)  becomes 
eftective  on  December  10, 1996. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1996. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  96-26047  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  4910-13-0 


14  CFR  Part  39 

[Docket  No.  95-CE-66-AD;  Amendment  39- 
9781;  AD  96-21-04] 

RIN  2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  PA23,  PA31, 
PA31P,  PA31T.  and  PA42  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  86-17-07, 
which  currently  requires  replacing  all 
hydrauhc  hoses  widi  hydrauHc  hoses  of 
an  improved  design  on  certain  The  New 
Piper  Aircraft,  Inc.  (Piper)  PA23,  PA31, 
PA31P,  PA31T,  and  PA42  series 
airplanes.  Tliis  AD  action  will  require 
inspecting  for  improperly  manufacttued 
hy^aulic  hoses  replaced  during  a 
specific  time  frame  and  replacing  all 
affected  hydraulic  hoses.  An  incorrect 
designation  of  a  Piper  Model  PA31-310 
and  a  Piper  Model  PA23— 150  airplane 
prompted  the  proposed  AD  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  hydraulic  hose 
failure  whi(^  could  cause  loss  of 
hydraulic  capabilities  resulting  in  a 
gear-up  landing  and  possible  loss  of  the 
airplane. 

DATES:  Effective  December  10, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
qf  the  Federal  Register  as  of  December 
10, 1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Tfre  New  Piper  Aircraft,  Inc.,  Attn: 
Customer  Service,  2926  Piper  Dr.,  Vero 
Beach,  Florida,  32960.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 


Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  95- 
CE-56-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  : 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Piper  PA23,  PA31,  PA31P,  PA31T,  and 
PA42  series  airplanes  was  pubUshed  in 
the  Federal  Register  on  May  3, 1996  (61 
FR  19867).  This  action  would  supersede 
AD  86-17-07  with  a  new  AD  that  would 
retain  the  same  requirements  as  AD  86- 
17-07  and  change  the  model 
designation  in  the  Applicability  section 
ficm  Piper  Model  PA31-310  and  PA23- 
150  airplanes  to  Piper  Model  PA31  and 
PA23  airplanes,  respectively.  With  this 
in  mind,  the  proposed  action  would  not 
provide  any  additional  cost  impact 
upon  U.S.  operators  over  that  already 
required  by  AD  86-17-07. 
Accomplishment  of  this  action  will  be 
in  accordance  with  Piper  Service 
Bulletin  (SB)  No.  822,  dated  April  2, 
1986. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  thi  s  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  propos^  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Ine  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and  , 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Re^atory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39  - 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
86-17-07,  Amendment  39-5400,  and  by 
adding  a  new  AD  to  read  as  follows: 

96-21-04  The  New  Piper  Aircraft,  Inc.: 
Docket  No.  95-CE-56-AD:  Amendment 
No.  39-9781,  Supersedes  AD  86-17-07, 
Amendment  39-5400.  Applicability:  The 
following  models  and  serial  numbers, 
certificated  in  any  category. 


Models 

Serial  Nos. 

PA23and 

23-1  through  23-2046. 

PA23-160. 

PA23-235  . 

27-505  through  27-622. 

PA23-250  . 

27-1  through  27-8154030. 

PA31,  PA31- 

31-2  through  31-8312019. 

300,  and 

PA31-325. 

PA31-350  ..... 

31-5001  through  31- 
8553002. 

PA31P . 

31  P-1  through  31P- 
7730012. 

PA31  P-350  ... 

31  P-8414001  through  31 P- 
8414050. 

PA31T  . 

31T-7400002  through  31T- 
8120104. 

PA31T1  . 

31T-7804001  through  31T- 
8304003,  and  31T- 
1 104004  through  31 T- 
1104017. 

Models 

Serial  Nos. 

PA31T2  . 

31T-8166001  through  31T- 
8166076  and,  31T- 
1166001  through  31T- 
1166008. 

PA31T3  . 

31T-8275001  through  31T- 
8475001  and,  31 T- 
5575001. 

PA42  . 

42-7800001,  42-7800002, 
42-7801003,  42-7801004, 
42-8001001  through  42- 
8001106,42-8301001, 
42-8301002,  42-6501003 
through  42-5501023,  and 
42-6501025. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  within  25  hours  time- 
in-service  (TIS)  after  September  2, 1986  (the 
effective  date  of  AD  86-17-07)  or  within  10 
hours  TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  unless  already 
accomplished. 

To  prevent  hydraulic  hose  failure  which 
could  cause  loss  of  hydraulic  capabilities 
resulting  in  a  gear-up  landing  and  possible 
loss  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  and  replace  all  hydraulic  hoses 
identified  as  Piper  part  number  (P/N)  17766- 
02  or  465-138  and  having  a  smooth  rubber 
surfiice  and  a  blue  colored  end  nut,  with 
hoses  of  the  same  part  number  having  a 
woven  outer  covering  and  black  colored  end 
nut,  in  accordance  with  the  INSTRUCTIONS 
section  of  Piper  Service  Bulletin  (SB)  No. 

822,  dated  April  2, 1986. 

Note  2:  Those  hoses  were  available  for 
installation  starting  February  1, 1985,  and 
may  have  been  installed  in  newly 
manufactured  airplanes  or  as  spares  at  any 
subsequent  time. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  suite  2- 
160,  College  Park,  Georgia  30337-2748.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  86-17-07 
(superseded  by  this  action)  are  considered 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(e)  The  inspections  and  or  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  Piper  Service  Bulletin  No. 
822,  dated  April  2, 1986.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.SXl  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  The  New  Piper  Aircraft, 

Inc.,  Attn:  Customer  Service,  2926  Pip>er  Dr., 
Vero  Beach,  Florida,  32960.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  supersedes  AD  86-17- 
07.  Amendment  39-5400. 

(g)  This  amendment  (39-9781)  becomes 
effective  on  December  10, 1996. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1996. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  96-26045  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  4910-1S-U 


DEPARTMENT  OF  HEALTH  AND 
'  HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Orai  Dosage  Form  New  Animai  Drugs; 
Monensin  Biocks 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refiect 
approval  of  supplemental  new  animal 
drug  applications  (NADA’s)  filed  by 
Cooperative  Research  Farms  and  PM  Ag 
Products,  Inc.  The  supplemental 
NADA’s  provide  that  use  of  monensin 
medicated  free-choice  feed  blocks  for 
pasture  cattle  weighing  less  than  400 
potmds  (lb)  for  increased  rate  of  weight 
gain  is  no  longer  contraindicated. 
EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  )8ck 
Caldwell,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1638. 
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SUPPLEMENTARY  INFORMATION: 

Cooperative  Research  Farms,  P.O.  Box 
69,  Charlotteville,  NY  12036,  is  sponsor 
of  NADA  119-253.  PM  Ag  P^ucts, 

Inc.,  1055  West  175th  St.,  Homewood, 

IL  60430,  is  sponsor  of  NADA  109-471. 
The  firms  filed  supplemental  NADA’s 
that  provide  for  removal  of  the 
limitation  concerning  use  of  the  product 
for  pasture  cattle  (slaughter,  stocker, 
feeder,  and  dairy  and  beef  replacement 
heifers)  weighing  less  than  400  lb  for 
increased  rate  of  weight  gain.  The 
supplemental  NADA’s  are  approved  as 
of  ^ptember  10, 1996,  and  the 
regulations  are  amended  in  21  CFR 
520.1448a(a](4)(iii)  and  (dK4)(iii)  to 
reflect  the  approvals.  The  approval  is 
based  on  the  data  included  in  Elanco’s 
supplemental  NADA  95—735  that 
removed  the  400  lb  limitation  for  use  of 
monensin  Type  A  articles  to  make 
monensin  Type  C  feeds  in  21  CFR 
558.355(f)(3)(ui). 

No  new  safety  and  effectiveness  data 
were  submitted  to  support  approval  of 
these  supplemental  applications. 
Therefore,  a  fieedom  of  information 
(FOI)  summary  as  described  in  21  CFR 
part  20  and  21  CFR  514.11(e)(2)(ii)  is 
not  required.  The  FOI  summary  for 
Elanco’s  supplemental  NADA  95-735 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2){F){iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  these 
approvals  do  not  qualify  for  marketing 
exclusivity  because  the  approvals  do  not 
contain  reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies)  or 
new  human  food  safety  studies  (other 
than  bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant. 

The  agency  has  determined  imder  21 
CFR  25.24(d)(l)(vi)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  C,osmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

§  520.1448a  [Amended] 

2.  Section  520.1448a  Monensin  blocks 
is  amended  in  paragraphs  (a)(4)(iii)  and 
(d)(4)(iii)  by  removing  the  phrase 
“weighing  more  than  400  pounds.’’ 

Dated:  October  1, 1996. 

Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-26374  Filed  10-11-96;  8:45  am] 
BILLING  CODE  4160-«1-F 


21  CFR  PartSliB 

New  Animal  Drugs  For  Use  in  Animal 
Feeds;  Chlortetracycline;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  July  10, 1996  (61  FR  36291). 
The  document  amended  the  animal 
drug  regulations  to  reflect  approval  of 
Hoffinann-La  Roches,  Inc.’s, 
supplemental  new  animal  drug 
application  (NADA)  48-761  for  use  of 
chlortetracycline  in  animal  feed.  The 
docvunent  was  published  with  a 
typographical  error.  This  document 
corrects  that  error. 

EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1737. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
96-17315  appearing  on  page  36291  in 
the  Federal  Register  of  July  10, 1996, 
the  following  correction  is  made: 

§558.128  [Corrected] 

On  page  36291,  in  the  third  column, 
in  §  558.128  Chlortetracycline,  under 
amendment  2,  in  line  2,  “(c)(4)’’  is 
corrected  to  read  “(c)(2)’’. 

Dated:  October  2, 1996. 

Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  96-26373  Filed  10-11-96;  8:45  am] 
BILLINQ  CODE  4160-01-F 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  228 

RIN  0412-AA28 

Rules  on  Source,  Origin  and 
Nationality  for  Commodities  and 
Services  Financed  by  the  Agency  for 
International  Development 

agency:  United  States  Agency  for 
International  Development  (USAID), 
IDCA. 

ACTION:  Final  rule. 

SUMMARY:  USAID  published  a  proposed 
rule  on  February  5, 1996  (61  FR  4240) 
to  add  a  new  Part  228  to  Title  22  of  the 
CFR  codifying  USAID’s  rules  on  source, 
origin  and  nationality  for  commodities 
and  services  financed  by  USAID.  This 
final  rule  adopts  the  provisions  of  the 
proposed  rule  with  some  changes  which 
are  discussed  below  in  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  final  rule  is  effective 
November  14. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  J.  O’Hara,  Office  of 
Procurement,  Procurement  Policy 
Division  (M/OP/P),  USAID,  Room  1600 
A,  SA-14,  Washington.  DC  20523-1435. 
Telephone  (703)  875—1534,  facsimile 
(703)  875-1243. 

SUPPLEMENTARY  INFORMATION:  USAID 
received  three  sets  of  comments  in 
response  to  its  proposed  rule  on  source, 
origin  and  nationality.  The  American 
Maritime  Congress  (AMC),  commenting 
on  behalf  of  a  large  munber  of  maritime 
businesses  and  organizations,  erqpressed 
concerns  that  the  proposed  rule  on 
ocean  height  eligibility  was  waiving 
U.S.-flag  cargo  preference  laws,  in 
contravention  of  legal  requirements. 
USAID  has  no  intention  to  waive  or 
modify  cargo  preference  requirements  in 
any  way;  however,  it  is  clear  from 
AMC’s  comments  that  the  regulation 
needs  to  explain  that  the  ocean  height 
flag  eligibility  requirements  apply  in 
addition  to  cargo  preference 
requirements.  Cargo  preference 
requirements  are  applicable  to  all  ocean 
shipments  of  USA^financed  goods 
regardless  of  whether  or  not  USAID 
finances  the  height  costs.  The  ocean 
height  flag  eligibility  requirements  are 
applied  to  determine  wldch  height  costs 
USAID  will  finance.  Section  228.21  on 
Ocean  Transportation  is  revised  to 
clarify  that  cargo  preference 
requirements  do  apply. 

AMC  also  expressed  concern  that  the 
waiver  criteria  in  Section  228.55  are 
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inappropriate,  particularly  Sec. 
228.55(a)(1)  which  would  allow  for  a 
waiver  in  order  to  obtain  competitive 
pricing.  Section  228.20  and  S^ion 
228.55(a)  are  amended  to  clarify  that 
waivers  will  not  reduce  the  Cargo 
Preference  Act  requirement  that  the 
applicable  percentage  of  USAID  cargoes 
be  transported  on  U.S.-flag  vessels 
under  the  waiver  is  based  on  a 
determination  of  non-availability. 

USAID  has  used  these  waiver  criteria  for 
many  years.  With  the  exception  of  the 
first  one,  these  criteria  are  also  used  to 
determine  non-availability  for  Cargo 
Preference  purposes,  and  are  very 
similar  to  those  which  the  Maritime 
Administration  uses  to  determine  non¬ 
availability  for  Export-Import  Bank 
transactions.  The  first  waiver  criterion 
was  developted  to  encourage  price 
competition  for  large,  bulk  shipments; 
however,  it  is  always  used  in 
conjunction  with  the  Cargo  Preference 
requirements.  USAID  may  have  an 
agreement  with  a  recipient  country 
which  limits  financing  to  U.S.  go(^s 
and  services,  including  transportation 
services,  which  would  mean  that  even 
after  Cargo  Preference  reqmrements 
have  been  met,  only  U.S.-flag  shipments 
would  be  eligible  for  USAID  financing. 
By  allowing  non-U.  S.  flag  vessels  to 
compete  for  a  portion  of  the  cargo  which 
is  not  required  by  Cargo  Preference  rules 
to  be  on  U.S.-flag  vessels,  the  purchaser 
may  be  able  to  retain  a  better  price.  As 
the  new  language  in  Section  228.55(a) 
makes  clear,  this  waiver  will  not  affect 
Cargo  Preference  requirements  in  any 
way  unless  a  determination  of  non¬ 
availability  is  also  issued;  and  the 
competitive  pricing  criterion  is  not  a 
criterion  for  determining  non¬ 
availability. 

Section  228.21,  Ocean  Transportation, 
is  also  revised  to  implement  a  ^ange  in 
policy  on  eligibility  for  USAID 
financing.  Previously  when  Code  941 
(the  United  States  and  developing 
countries  excluding  Foreign  Policy 
Restricted  countries  [formerly  the  non- 
Fwe  World])  was  the  authorized  source 
for  procurement,  ocean  height  eligibility 
was  also  restricted  to  vessels  under  flag 
registry  of  Code  941  countries.  Since  the 
ownership  of  a  vessel  generally  does  not 
relate  to  the  country  in  which  the  vessel 
is  registered,  the  Agency  has  decided 
that  height  eligibility  will  be  expanded 
to  Code  935  (the  United  States  and  all 
other  countries  except  Foreign  Policy 
Restricted  countries)  when  Code  941  is 
the  authorized  source  for  procurement. 

Comments  submitted  by  a  Private 
Volimtary  Organization  suggested  that 
the  current  policy  which  exempts 
individual  commodity  transactions  not 
exceeding  $5,000  hrom  waiver 


requirements  should  be  included. 
Omitting  the  exemption  was  an 
oversight,  and  Section  228.51  is 
amended  to  incorporate  it.  Also  as  a 
result  of  suggestions  from  the  Private 
Voluntary  Organization  several  other 
changes  have  been  made.  Sec.  228.02  is 
clarified  to  state  that  the  rule  applies  to 
direct  costs,  not  to  indirect  costs.  The 
coverage  on  waivers  in  Sec.  228.56  is 
revised  to  indicate  that  contractors  and 
recipients  may  contact  the  contract  or 
agreement  officer  to  request  waivers. 

One  suggestion  the  organization  made 
was  not  adopted.  They  requested  that 
the  codification  clearly  state  that 
nationality  resides  only  with  the 
immediate  supplier.  The  rules,  however, 
do  apply  to  sul^suppliers,  so  the  change 
was  not  made. 

A  third  set  of  comments  made  a 
number  of  suggestions  which  have  been 
adopted.  These  include:  (1)  A  more 
specific  definition  of  implementing 
document  in  Sec.  228.01;  (2)  clarifying 
the  scope  and  application  in  Sec.  228.02 
to  state  that  the  regulation  applies  to 
goods  and  services  financed  under  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  and  that  if  different 
conditions  are  authorized  for  a  program, 
the  implementing  document  will 
indicate  the  terms  and  conditions  and 
will  prevail  in  the  event  of  conflict  with 
Part  228;  (3)  revising  the  definition  of 
the  Geographic  Ck)de  in  Sec.  228.03  to 
remove  the  term  "non-Free  World”  (the 
Agency  now  uses  the  term  “foreign 
policy  restricted  coimtries”;  (4)  revising 
the  coverage  in  Sec.  228.11(e)  to  use  the 
term  "systems"  instead  of  package 
installations;  (4)  adding  lan^age  in  Sec. 
228.13(c)  on  the  statutory  prohibition  on 
pharmaceutical  patent  infringement;  (5) 
revising  the  language  on  suppliers  of 
services  in  Secs.  228.30,  228.31,  and 
228.32  for  clarity  and  consistency, 
though  the  content  has  not  changed;  and 
(6)  adding  a  new  section  covering  the 
special  source  rule  for  suppliers  of 
construction  and  engineering  services. 

Other  changes  include  revising  the 
definition  of  motor  vehicles  to  exclude 
vehicles  which  are  not  designed  for 
general  road  travel,  substituting  the 
Procurement  Executive  for  the  Deputy 
Assistant  Administrator  for 
Management  (DAA/M)  for  one  approval 
since  the  DAA/M  position  is  not 
occupied,  and  a  number  of  editorial 
corrections. 

USAID  has  determined  that  this  rule 
is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  The  rule 
has  been  reviewed  in  accordance  with 
the  requirement  of  the  Regulatory 
Flexibility  Act.  USAID  has  determined 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities, 
and,  therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  There  are  no 
information  collection  requirements  in 
this  rule  as  contemplated  by  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  22  CFR  Part  228 

Administrative  practice  and 
procedure.  Commodity  procurement. 
Grant  programs — foreign  relations. 

Accordingly,  Part  228  is  added  to 
Title  22  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  228— RULES  ON  SOURCE, 
ORIGIN  AND  NATIONAUTY  FOR 

cofr^yiODinES  and  services 

FINANCED  BY  USAID 

Subpart  A — Definitions  and  Scope  of  This 
Part 

Sec. 

228.01  Definitions. 

228.02  Scope  and  application. 

228.03  Identification  of  principal 
geographic  code  numbers. 

Subpart  8— Conditions  Governing  Source 
and  Nationality  of  Commodity  Procurement 
Transactions  for  USAID  Rnancii^ 

228.10  Purpose. 

228.11  Source  and  origin  of  commodities. 

228.12  Long-term  leases.  ■ 

228.13  Special  source  rules  requiring 
procurement  from  the  United  States. 

228.14  Nationality  of  suppliers  of 
commodities. 

Subpart  C— Conditions  Governing  the 
Eligibility  of  Commodity-Related  Services 
for  USAID  Financing 

228.20  Purpose. 

228.21  Ocean  tran^Kirtation. 

228.22  Air  transportation.  ' 

228.23  Eligibility  of  marine  insurance. 

228.24  Other  delivery  services. 

228.25  Incidental  services. 

Subpart  D— Conditions  Governing  the 
Nationality  of  Suppliers  of  Services  for 
USAID  Financing 

228.30  Purpose. 

228.31  Individuals  and  privately  owned 
commercial  firms. 

228.32  Nonprofit  organizations. 

228.33  Foreign  government-owned 
organizations. 

228.34  )oint  ventures. 

228.35  Construction  services  from  foreign- 
owned  local  firms. 

228.36  Ineligible  suppliers. 

228.37  Nationality  of  employees  under 
contracts  or  subcontracts  for  services. 

228.38  Miscellaneous  service  transactions. 

228.39  Special  source  rules  for  construction 
and  engineering  services. 

Subpart  E— Conflitions  Governing  Source 
and  Nationality  of  Local  Procurement 
Transactions  for  USAID  Financing 

228.40  Local  procurement. 
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Subpart  F— Waivers 

228.50  General. 

228.51  Commodities. 

228.52  Suppliers  of  commodities. 

228.53  Suppliers  of  services — privately 
owned  commercial  suppliers  and 
nonprofit  organizations. 

228.54  Suppliers  of  services — foreign 
government-owned  organizations. 

228.55  Delivery  services. 

228.56  Authority  to  approve  waivers. 
Authority:  Sec.  621,  Pub.  L.  87-195,  75 

Stat.  445  (22  U.S.C.  2381),  as  amended,  E.O. 
12163,  Sept.  29, 1979, 44  FR  56673:  3  CFR 
1979  Comp.,  p.  435. 

Subpart  A — Dafinitions  and  Scope  of 
This  Part 

§228.01  Definitions. 

As  used  in  this  part,  the  following 
terms  shall  have  the  following 
meanings: 

(a)  Commodity  means  any  material, 
article,  supply,  goods,  or  equipment. 

(h)  Commodity-related  services  means 
delivery  services  and/or  incidental 
services. 

(c)  Component  means  any  good  that 
goes  directly  into  the  production  of  a 
produced  commodity. 

(d)  Cooperating  country  means  the 
country  receiving  the  USAID  assistance 
subject  to  this  part  228. 

(e)  Delivery  means  the  transfer  to,  or 
for  the  account  of,  an  importer  of  the 
right  to  possession  of  a  commodity,  or, 
with  respect  to  a  commodity-related 
service,  the  rendering  to,  or  for  the 
account  of,  an  importer  of  any  such 
service. 

(f)  Delivery  service  means  any  service 
customarily  performed  in  a  commercial 
export  transaction  which  is  necessary  to 
eflect  a  physical  transfer  of  commodities 
to  the  cooperating  country.  Examples  of 
such  services  are  the  following;  export 
packing,  local  drayage  in  the  source 
country  (including  waiting  time  at  the 
dock),  ocean  and  other  freight,  loading, 
heavy  lift,  wharfage,  tollage,  switching, 
dumping  and  trimming,  lighterage, 
insurance,  commodity  inspection 
services,  and  services  of  a  freight 
forwarder.  “Delivery  services”  may  also 
include  work  and  materials  necessary  to 
meet  USAID  marking  requirements. 

(g)  Implementing  document  means 
any  document,  such  as  a  contract,  grant, 
letter  of  commitment,  etc.,  issued  by 
USAID  which  authorizes  the  use  of 
USAID  funds  for  the  procurement  of 
services  or  commodities  and/or 
commodity  related  services,  and  which 
specifies  conditions  which  apply  to 
such  procurement. 

(h)  Incidental  services  means  the 
installation  or  erection  of  USAID- 
hnanced  equipment,  or  the  training  of 
personnel  in  the  maintenance,  operation 
and  use  of  such  equipment. 


(i)  Mission  means  the  USAID  Mission 
or  representative  in  a  cooperating 
country. 

(j)  Origin  means  the  country  where  a 
commodity  is  mined,  grown  or 
produced.  A  commodity  is  produced 
when,  through  manufacturing, 
processing,  or  substantial  and  major 
assembling  of  components,  a 
commercially  recognized  new 
commodity  results  that  is  significantly 
different  in  basic  characteristics  or  in 
purpose  of  utility  from  its  components. 

(k)  Services  means  the  performance  of 
identifiable  tasks,  rather  than  the 
delivery  of  an  end  item  of  supply- 

(l)  Source  means  the  country  from 
which  a  commodity  is  shipped  to  the 
cooperating  country,  or  the  cooperating 
country  if  the  commodity  is  located 
therein  at  the  time  of  the  purchase. 
Where,  however,  a  commodity  is 
shipped  from  a  free  port  or  bonded 
warehouse  in  the  form  in  which 
received  therein,  “source”  means  the 
country  firom  which  the  commodity  was 
shipped  to  the  free  port  or  bonded 
warehouse. 

(m)  State  means  the  District  of 
Columbia  or  any  State,  commonwealth, 
territory  or  possession  of  the  United 
States. 

(n)  Supplier  means  any  person  or 
organization,  governmental  or 
otherwise,  who  furnishes  services, 
commodities  and/or  commodity  related 
services  financed  by  USAID. 

(o)  United  States  means  the  United 
States  of  America,  any  State(s)  of  the 
United  States,  the  District  of  Columbia, 
and  areas  of  U.S.  associated  sovereignty, 
including  commonwealths,  territories 
and  possessions. 

(p)  USAID  means  the  U.S.  Agency  for 
International  Development  or  any 
successor  agency,  including  when 
applicable,  each  USAID  Mission  abroad. 

(q)  USAID  Geographic  Code  means  a 
code  in  the  USAflD  Geographic  Code 
Book  which  designates  a  country,  a 
group  of  countries,  or  an  otherwise 
defined  area.  The  principal  USAID 
geographic  codes  are  described  in 

§  228.03. 

(r)  USAID/W  means  the  USAID  in 
Washington,  DC  20523,  including  any 
office  thereof. 

§  228.02  Scope  and  application. 

This  part  is  applicable  to  goods  and 
services  financed  directly  with  program 
funds  imder  the  Foreign  Assistance  Act 
of  1961,  as  amended,  unless  otherwise 
provided  by  statute  or  regulation.  If 
different  conditions  apply  to  a  USAID- 
financed  procurement,  by  statute  or 
regulation,  those  conditions  shall  be 
incorporated  in  the  implementing 
document  and  shall  prevail  in  the  event 


of  any  conflict  with  this  part  228.  The 
implementing  documents  will  indicate 
the  authorized  source  of  procurement. 
The  terms  and  conditions  applicable  to 
a  procurement  of  goods  or  services  shall 
be  those  in  effect  on  the  date  of  the 
issuance  of  a  contract  for  goods  or 
services  by  USAID  or  by  the  cooperating 
country. 

§  228.03  identification  of  principal 
geographic  code  numbers. 

The  USAID  Geographic  Code  Book 
sets  forth  the  ofiicial  description  of  all 
geographic  codes  used  by  USAID  in 
authorizing  or  implementing 
documents,  to  designate  authorized 
source  countries  or  areas.  The  following 
are  summaries  of  the  principal  codes: 

(a)  Code  000 — The  United  States:  The 
United  States  of  America,  any  Statefs)  of 
the  United  States,  the  District  of 
Columbia,  and  areas  of  U.S. -associated 
sovereignty,  including  commonwealths, 
territories  and  possessions. 

(b)  Code  899 — Any  area  or  country, 
except  the  cooperating  country  itself 
and  the  following  foreign  policy 
restricted  countries:  Afghanistan,  Libya, 
Vietnam,  Cuba,  Cambodia,  Laos,  Iraq, 
North  Korea,  Syria  and  People’s 
Republic  of  China. 

(c)  Code  935 — Any  area  or  country 
including  the  cooperating  country,  but 
excluding  the  foreign  policy  restricted 
countries. 

(d)  Code  941 — ^The  United  States  and 
any  independent  coimtry  (excluding 
foreign  policy  restricted  countries), 
except  the  cooperating  country  itself 
and  the  following:  Albania,  Andorra, 
Angola,  Armenia,  Austria,  Australia, 
Azerbaijan,  Bahamas,  Bahrain,  Belgium. 
Bosnia  and  Herzegovina,  Bulgaria, 
Belarus.  Canada,  Croatia,  Cyprus,  Czech 
Republic,  Denmark,  Estonia,  Finland, 
France,  Gabon.  Georgia,  Germany, 
Greece,  Hong  Kong,  Hungary,  Iceland, 
Ireland,  Italy,  Japan,  Kazakhstsm, 
Kuwait,  Kyrgyzstan,  Latvia, 
Liechtenstein,  Lithuania,  Luxembourg, 
Macedonia,*  Malta,  Moldova.  Monaco, 
Mongolia,  Montenegro,*  Netherlands, 
New  Zealand,  Norway,  Poland, 

Portugal,  Qatar,  Romania.  Russia,  San 
Marino,  Saudi  Arabia,  Serbia,* 
Singapore,  Slovak  Republic.  Slovenia, 
South  Africa,  Spain,  Sweden, 
Switzerland,  Taiwan,*  Tajikistan, 
Turkmenistan,  Ukraine,  United  Arab 
Emirates,  United  Kingdom,  Uzbekistan, 
and  Vatican  Qty. 


*Has  the  status  of  a  “Geopolitical  Entity”,  rather 
than  an  independent  country. 
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Swfcpert  R— CondWIOHi  Oovemkig 
Source  and  Mtionemy  ef  Cowmiodlty 
Procurement  Traneaclions  for  USAK) 
Financing 

|22a.ie  Purpose. 

Sections  228.11  through  228.14  set 
forth  the  rules  governing  the  eligible 
source  of  commodities  and  nationality 
of  cmnmodity  suppliers  for  USAID  . 
financing.  These  rules  may  be  waived  in 
accordance  with  the  provisions  in 
subpart  F  of  this  part. 

f22t.11  Source  SMlerigin  of 
cowuwoeniee. 

(al  The  source  and  origin  of  a 
commodity  as  defined  in  §  228.01  shall 
be  a  country  or  countries  authorized  in 
the  implementing  document  by  name  or 
by  reference  to  a  USAID  geographic 
code. 

(b)  Any  component  fit}m  a  non-Free 
World  coimtry  makes  the  commodity 
ineligible  for  USAID  financing. 

(c)  When  the  commodity  being 
pmr^ased  is  a  kit  (e.g.,  scientific 
instruments,  tools,  or  medical  supplies 
packaged  as  a  single  unit),  the  kit  will 
be  considered  a  produced  commodity. 

(d)  When  spare  parts  for  vehicles  or 
equipment  are  pu^ased,  each  separate 
shipment  will  be  considered  a  produced 
commodity,  rather  than  each  individual 
spare  or  replacement  part.  The  parts 
must  be  packed  in  and  shipped  from  an 
elimble  country. 

(e)  .Systems  determination.  When  a 
systen  consisting  of  more  than  one 
produced  commodity  is  procured  as  a 
single,  separately  priced  item,  USAID 
may  determine  Uiat  the  system  itself 
shall  be  considered  a  produced 
commodity. 

(f)  In  order  to  be  eligible  for  USAID 
financing,  when  items  are  considered 
produced  commodities  under 
paragraphs  (c),  (d),  or  (e)  of  this  section, 
the  total  cost  (to  the  system  supplier)  of 
the  commodities  making  up  the  kit, 
spare  piarts,  or  system  which  were 
manufactured  in  countries  not  included 
in  the  authorized  geographic  code  may 
not  exceed  50  percent  of  the  lowest 
price  (not  including  ocean 
transportation  and  marine  insurance)  at 
which  the  supplier  makes  the  final 
product  available  for  export  sale. 

§228.12  Long-term  leases. 

Any  commodity  obtained  under  a 
long-term  lease  agreement  is  subject  to 
the  source  and  origin  requirements  of 
this  subpart  B.  For  purposes  of  this 
subpart  B,  a  long-term  lease  is  defined 
as  a  single  lease  of  more  than  180  days, 
or  repetitive  or  intermittent  leases  under 
a  single  activity  or  program  within  a 
one-year  period  totalling  more  than  180 
days,  for  the  same  type  of  commodity. 


§228.13  SpaoM saurca  Mias raquMng 
pracuramant  from  Ihs  UnHad  Slalsa. 

(a)  Agricultural  commodities  and 
piquets  thereof  must  be  procured  in 
the  United  States  if  the  domestic  price 
is  less  tlmn  parity,  imless  the 
commodity  cannot  reasonably  be 
procured  in  the  United  States  in 
fulfillment  of  the  objectives  of  a 
particular  assistance  {nrogram  imder 
which  such  commodity  procurement  is 
to  be  financed.  (22  U.S.C.  2354) 

(b)  Motor  vehicles  must  be 
manufactured  in  the  United  States  to  be 
eligible  for  USAID  financing.  Also,  any 
vehicle  to  be  financed  by  USAID  under 
a  long-term  lease  or  where  the  sale  is  to 
be  guaranteed  by  USAID  must  be 
manufactured  in  the  United  States.  (22 
U.S.C.  2396)  For  purposes  of  this 
section,  motor  vehicles  are  defined  as 
self-propelled  vehicles  with  passenger 
carriage  capacity,  such  as  highway 
trucks,  passenger  cars  and  buses, 
motorcycles,  scooters,  motorized 
bicycles  and  utility  vehicles.  Excluded 
firom  this  definition  are  industrial 
vehicles  for  materials  handling  and 
earthmoving,  such  as  lift  trucks, 
tractors,  graders,  scrapers,  off-the- 
highway  trucks  (such  as  off-road  dump 
trucks)  and  other  vehicles  that  are  not 
designed  for  travel  at  normal  road 
speeds  (40  kilometers  per  hour  and 
above).  Also,  for  purposes  of  this 
section,  a  long-term  foase  is  defined  as 
a  single  lease  of  more  than  180  days,  or 
repetitive  or  intermittent  leases  under  a 
single  activity  or  program  within  a  one- 
year  period  totalling  more  than  180 
days.  In  addition  to  the  above 
requirements,  passenger  cars,  light 
trucks,  vans,  minivans  and  utility 
vehicles  must  be  manufactured  by  either 
Chrysler,  Ford  or  General  Motors  and 
bear  their  nameplates,  brand  names  or 
logos,  to  be  eligible  for  financing  by 
USAff).  The  nameplate,  brand  name  or 
logo  requirements  do  not  apply  when 
vehicles  are  procured  under  a  source 
waiver. 

(c)  Pharmaceutical  products  must  be 
manufoctured  in  the  United  States  in 
order  to  be  eligible  for  USAID  financing. 
USAID  shall  not  finance  any 
pharmaceutical  product  manufactured 
outside  the  United  States  if  the 
manufacture  of  such  product  in  the 
United  States  would  involve  the  use  of, 
or  be  covered  by,  a  valid  patent  of  the 
United  States  imless  such  manufacture 
is  expressly  authorized  by  the  owner  of 
such  patent.  (22  U.S.C.  2356) 

§  228.14  Nationality  of  suppliers  of 
commodities. 

(a)  The  rules  on  nationality  of 
suppliers  of  commodities  relate  only  to 
the  suppliers,  and  not  to  the 


commodities  they  supply.  The 
nationality  of  the  supplier  is  an 
additional  eligibility  criterion  to  the  . 
rules  on  source,  origin  and 
componentry. 

(b)  A  supplier  providing  commodities 
must  fit  one  of  the  following  categories 
for  the  transaction  to  be  eligible  for 
USAID  financing; 

(1)  An  individual  who  is  a  citizen  or 
a  lawfully  admitted  permanent  resident 
of  a  country  or  area  included  in  the 
authorized  geographic  source  code, 
except  as  provided  in  paragraph  (c)  of 
this  section; 

(2)  A  corporation  or  partnership 
organized  under  the  laws  of  a  country 
or  area  included  in  the  authorized 
geographic  source  code  and  with  a  place 
of  business  in  such  country; 

(3)  A  controlled  foreign  corporation 
(within  the  meaning  of  section  957  et 
seq.  of  the  Internal  Revenue  Code)  as 
attested  by  current  information  on  file 
with  the  Internal  Revenue  Service  of  the 
United  States  (on  IRS  Form  959,  2952, 
3646,  or  on  substitute  or  successor 
forms)  submitted  by  shareholders  of  the 
corporation;  or 

(4)  A  joint  venture  or  unincorporated 
association  consisting  entirely  of 
individuals,  corporations,  or 
partnerships  which  are  eligible  under 
either,  paragraph  (b)  (1),  (2)  or  (3)  of  this 
section. 

(c)  Citizens  of  any  country  or  area,  or 
firms  or  organizations  located  in, 
organized  under  the  laws  of,  or  owned 
in  any  part  by  citizens  or  organizations 
of  any  country  or  area  not  included  in 
Geographic  Code  935  are  ineligible  for 
financing  by  USAID  as  suppliers  of 
cmnmodities.  Limited  exceptions  to  this 
rule  are: 

(1)  Individuals  lawfully  admitted  for 
permanent  residence  in  ^e  United 
States  are  eligible,  as  individuals  or 
owners,  regardless  of  their  citizenship; 
and 

(2)  The  USAID  Deputy  Assistant 
Administrator  for  Management  (DAA/ 
M)  may  authorize  the  eligibility  of 
organizations  having  minimal 
ownership  by  citizens  or  organizations 
of  non-Geographic  Code  935  countries. 

Subpart  C—Conditions  Governing  the 
Eligibility  of  ComnMdity-Reiated 
Seraices  for  USAID  Financing 

§228.20  PurpoM. 

Sections  228.21  through  228.25  set 
forth  the  rules  governing  the  eligibility 
of  commodity-related  services,  both 
delivery  services  and  incidental 
services,  for  USAID  financing.  These 
rules  may  be  waived  in  accordance  with 
the  provisions  in  subpart  F  of  this  part. 
Waivers  granted  pursuant  to  subpart  F 
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for  individual  shipments  requiring 
ocean  transportation  which  are  not 
based  on  a  determination  of  non¬ 
availability  shall  not  reduce  the 
requirement  that  the  applicable 
percentage  of  USAID  cargoes  be 
transported  on  U.S.-flag  vessels 
pursuant  to  the  Cargo  Preference  Act  of 
1954,  Section  901(b)(1)  of  the  Merchant 
Marine  Act  of  1936,  as  amended,  46 
U.S.C.  1241(b).  The  niles  on  delivery 
services  apply  whether  or  not  USAID  is 
also  financing  the  commodities  being 
transported.  In  order  to  be  identified 
and  eligible  as  incidental  services,  such 
services  must  be  connected  with  a 
USAID-financed  commodity 
procurement. 

§  228.21  Ocean  transportation. 

(a)  The  Cargo  Preference  Act  of  1954, 
Section  901(b)(1)  of  the  Merchant 
Marine  Act  of  1936,  as  amended,  46 
U.S.C.  1241(b)(1),  is  applicable  to  ocean 
shipment  of  goods  subject  to  this  part. 

(b)  In  addition  to  cargo  preference 
requirements,  ocean  shipments  of 
USAID-financed  goods  must  meet  the 
requirements  in  paragraph  (c)  of  this 
section  in  order  for  the  freight  cost  to  be 
eligible  for  USAID  financing. 

(c)  The  eligibility  of  ocean 
transportation  services  is  determined  by 
the  flag  registry  of  the  vessel. 

(1)  t^en  the  authorized  source  for 
procurement  is  Geographic  Code  000 
(U.S.A.),  USAID  will  finance  ocean 
transportation  only  on  U.S.  flag  vessels. 

(2)  When  the  authorized  source  for 
procurement  is  Geographic  Code  941 
(selected  Free  World),  USAID  will 
finance  ocean  transportation  on  vessels 
under  flag  registry  of  any  country  in 
Code  935. 

(3)  When  commodities  whose 
eligibility  is  restricted  to  Geographic 
Code  000  are  purchased  under 
agreements  which  authorize  Geographic 
Code  941  for  the  procurement  of  all 
other  commodities,  USAID  will  finance 
the  ocean  transportation  in  accordance 
with  paragraph  (c)(2)  of  this  section. 

(4)  USAID  will  finance  costs  incurred 
on  vessels  under  flag  registry  of  any 
Geographic  Code  935  country  if  the 
costs  are  part  of  the  total  cost  on  a 
through  bill  of  lading  that  is  paid  to  a 
carrier  for  initial  carriage  on  a  vessel 
which  is  eligible  in  accordance  with 
paragraph  (c)  (1),  (2)  or  (3)  of  this 
section. 

§  228.22  Ah’  transportation. 

(a)  The  eligibility  of  air  transportation 
is  determined  by  the  flag  registry  of  the 
aircraft.  The  term  “U.S.  flag  air  carrier” 
means  one  of  a  class  of  air  carriers 
holding  a  certificate  under  Section  401 
of  th^  Federal  Aviation  Act  of  1958  (49 


U.S.C.  1371)  authorizing  operations 
between  the  United  States  or  its 
territories  and  one  or  more  foreign 
countries.  i 

(b)  For  air  transport  financed  under 
USAID  grants,  there  is  a  U.S. 

Government  statute  that  requires  the  use 
of  U.S.  flag  air  carriers  for  all 
international  air  travel  and 
transportation,  unless  such  service  is 
not  available.  When  U.S.  flag  air  carriers 
are  not  available,  any  Geographic  Code 
935  flag  air  carrier  may  be  used. 

(c)  EMfferent  requirements  may  be 
authorized  in  the  implementing 
document  if  the  transaction  is  financed 
under  a  USAID  loan. 

(d)  The  Comptroller  General’s 

.  memorandum  (B-138942),  dated  March 
31, 1981,  entitled  “Revised  Guidelines 
for  Implementatiq^n  of  the  Fly  America 
Act”,  established  criteria  for 
determining  when  U.S.  flag  air  carriers 
are  unavailable.  See  48  CFR  47.403-1, 
or  USAID  Optional  Standard  Provision 
on  “Air  Travel  and  Transportation”  for 
grants  and  cooperative  a^ement. 

(e)  While  the  Comptroller  General’s 
memorandum  does  not  establish 
specific  criteria  for  determining  when 
freight  service  is  unavailable,  it  is 
USAID’s  policy  that  such  service  is  not 
available  when  the  following  criteria  are 
met; 

(1)  When  no  U.S.  flag  air  carrier 
provides  scheduled  air  height  service 
from  the  airport  serving  the  shipment’s 
point  of  origin  and  a  non-U.  S.  flag 
carrier  does; 

(2)  When  the  U.S.  flag  air  carrier(s) 
serving  the  shipment’s  point  of  origin 
decline  to  issue  a  through  air  waybill  for 
transportation  at  the  shipment’s  final 
destination  airport; 

(3)  When  use  of  a  U.S.-flag  air  carrier 
would  result  in  delivery  to  final 
destination  at  least 'seven  days  later  than 
delivery  by  means  of  a  non-U.S.  carrier; 

(4j  When  the  total  weight  of  the 
consignment  exceeds  the  maximum 
weight  per  shipment  which  the  U.S.  flag 
air  carrier  will  accept  and  transport  as 
a  single  shipment  and  a  non-U.S.  flag  air 
carrier  will  accept  and  transport  the 
entire  consignment  as  a  single 
shipment; 

(5)  When  the  dimensions  (length, 
width,  or  height)  of  one  or  more  of  the 
items  of  a  consignment  exceed  the 
limitations  of  the  U.S.  flag  aircraft’s 
cargo  door  opeqing,  but  do  not  exceed 
the  acceptable  dimensions  for  shipment 
on  an  available  non-U.S.  flag  scheduled 
air  carrier. 

§  228.23  Eligibility  of  marine  insurance. 

The  eligibility  of  marine  insurance  is 
determined  by  the  country  in  which  it 
is  “placed”.  Insurance  is  “placed”  in  a 


country  if  payment  of  the  insurance 
premium  is  made  to,  and  the  insurance 
policy  is  issued  by,  an  insurance 
company  office  located  in  that  country. 
Eligible  countries  for  placement  are 
governed  by  the  authorized  geographic 
code.  However,  if  Geographic  Code  941 
is  authorized,  the  cooperating  country  is 
also  eligible  to  provide  such  services, 
unless  the  implementing  document 
specified  otherwise  based  on  the 
following; 

(a)  If  a  cooperating  country 
discriminates  against  marine  insurance 
companies  authorized  to  do  business  in 
any  State  of  the  United  States,  then  all 
USAID-financed  goods  for  that  country’ 
must  be  insured  in  the  United  States 
against  marine  risk.  The  term 
“authorized  to  do  business  in  any  State 
of  the  United  States”  means  that 
foreign-owned  insurance  companies 
licensed  to  do  business  in  the  United 
States  (by  any  State)  are  treated  the 
same  as  comparable  U.S.-owned 
companies. 

(b)  The  prima  facie  test  of » 
discrimination  is  that  a  cooperating 
country  takes  actions  which  hinder 
private  importers  in  USAID-financed 
transactions  from  making  cost, 
insurapce  and  freight  (C.I.F.)  or  cost  and 
insurance  (C.&I.)  contracts  with  United 
States  commodity  suppliers,  or  which 
hinder  importers  fn  instructing  such 
suppliers  to  place  marine  insurance 
with  companies  authorized  to  do 
business  in  the  United  States. 

(c)  When  discrimination  is  found  to 
exist  and  the  cooperating  country  fails 
to  correct  the  discriminatory  practice, 
USAID  requires  that  all  commodities 
procured  with  USAID  funds  be  insured 
in  the  United  States  against  marine  loss. 
The  decision  of  any  cooperating  country 
to  insure  all  public  sector  procurements 
locally  with  a  government-owned 
insurance  agency  is  not  considered 
discrimination. 

§  228.24  Other  delivery  services.  ' 

No  source  or  nationality  rules  apply 
to  other  delivery  services,  such  as 
export  packing,  loading,  commodity 
inspection  services,  and  services  of  a 
freight  forwarder.  Such  services  are 
eligible  in  connection  with  a  commodity 
which  is  financed  by  USAID. 

§  228.25  Incidental  services. 

Source  and  nationality  rules  do  not 
apply  to  suppliers  of  incidental  services 
specified  in  a  purchase  contract  relating 
to  equipment.  However,  citizens  of 
firms  of  any  country  not  included  in 
USAID  Geographic  Code  935  are 
ineligible  to  supply  incidental  services, 
except  that  individuals  lawfully 
admitted  for  permanent  residence  in  the 
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U.S.  are  eligible  regardless  of  their 
citizenship. 

Subpart  D— Conditions  Governing  the 
NatkMMility  of  Supplies  of  Services  for 
USAID  Financing 

$  228.30  Purpose. 

Sections  228.31  through  228.37  set 
forth  the  nationality  rules  governing  the 
eligibility  for  USAID  financing  of 
suppliers  of  services  which  are  not 
commodity-related.  These  rules  may  be 
waived  in  accordance  with  the 
provisions  in  subpart  F  of  this  part. 

§  228.31  Individuals  and  privately  owned 
commercial  firms. 

(a)  In  order  to  be  eligible  for  USAID 
financing  as  a  supplier  of  services, 
whether  as  a  contractor  or  subcontractor 
at  any  tier,  an  individual  must  meet  the 
requirements  of  paragraph  (a)(1)  of  this 
section  (except  that  individual  personal 
services  contractors  are  not  subject  to 
this  requirement),  and  a  privately  ^ 
owned  con\piercial  firm  must  meet  the 
requirements  in  paragraph  (a)(2)  of  this 
section.  In  the  case  of  the  categories 
described  in  paragraphs  (a)(2)  (i)  and  (ii) 
of  this  section,  the  certification 
requirements  in  paragraph  (b)  of  this 
section  must  be  met. 

(1)  An  individual  must  be  a  citizen  of 
and  bave  a  principal  place  of  business 

.  in  a  country  or  area  included  in  the 
authorized  geographic  code,  or  a  non- 
U.S.  citizen  lawfully  admitted  for 
permanent  residence  in  the  United 
States  whose  principal  place  of  business 
is  in  the  Unit^  States; 

(2)  A  privately  owned  commercial 
(i.e.,  for  profit)  corporation  or 
partnership  must  1^  incorporated  or 
legally  organized  tmder  the  laws  of  a 
country  or  area  included  in  the 
authorized  geographic  code,  have  its 
principal  place  of  business  in  a  country 
or  area  included  in  the  authorized 
geographic  code,  and  meet  the  criteria 
set  for^  in  either  paragraph  (a)(2)(i)  or 
(ii)  of  this  section: 

(i)  The  corporation  or  partnership  is 
more  than  50  percent  beneficially 
owned  by  individuals  who  are  citizens 
of  a  country  or  area  included  in  the 
authorized  geographic  code  or  non-U.S. 
citizens  lawfully  admitted  for 
permanent  residence  in  the  United 
States.  In  the  case  of  corporations, 

“more  than  50  percent  beneficially 
owned”  means  that  more  than  50 
percent  of  each  class  of  stock  is  owned 
by  sucb  individuals;  in  the  case  of 
partnerships,  “more  than  50  percent 
beneficially  owned”  means  that  more 
than  50  percent  of  each  category  of 
partnership  interest  (e.g.,  general, 
limited)  is  owned  by  such  individuals. 


(With  respect  to  stock  or  interest  held  by 
complies,  funds  or  institutions,  the 
ultimate  beneficial  ownership  by  . 
individuals  is  controlling.) 

(ii)  The  corporation  or  partnership: 

(A)  Has  been  incorporated  or  legally 
organized  in  the  United  States  for  more 
than  3  years  prior  to  the  issuance  date 
of  the  invitation  for  bids  or  requests  for 
proposals, 

(B)  Has  performed  within  the  United 
States  administrative  and  technical, 
professional,  or  construction  services, 
similar  in  complexity,  type  and  value  to 
the  services  being  contracted  (under  a 
contract,  or  contracts,  for  services)  and 
derived  revenue  therefirom  in  each  of 
the  3  years  prior  to  the  date  described 
in  paragraph  (a)(2)(ii)(A)  of  this  section, 

(C)  Employs  United  States  citizens 
and  non-U.S.  citizens  Awfully  admitted 
for  permanent  residence  in  the  United 
States  in  more  than  half  its  permanent 
full-time  positions  in  the  United  States 
and  more  than  half  of  its  principal 
management  positions,  and 

(D)  Has  the  existing  technical  and 
financial  capability  in  the  United  States 
to  perform  the  contract. 

(b)  A  duly  authorized  officer  of  a  firm 
or  nonprofit  organization  shall  certify 
that  the  participating  firm  or  nonprofit 
organization  meets  either  the 
requirements  of  paragraph  (a)(2)  (i)  or 
(ii)  of  this  section  or  §  228.32.  In  the 
case  of  corporations,  the  certifying 
officer  shall  be  the  corporate  secretary. 
With  respect  to  the  requirements  of 
paragraph  (a)(2)(i)  of  this  section,  the 
certifying  officer  may  presume 
dtizensldp  on  the  basis  of  the 
stockholders’  record  address,  provided 
the  certifying  officer  certifies,  regarding 
any  stoclffiolder  (including  any 
corporate  fund  or  institutional 
stockholder)  whose  holdings  are 
material  to  the  corporation’s  eligibility, 
that  the  certifying  officer  knows  of  no 
fact  which  might  rebut  that 
presumption. 

§  228.32  Nonprofit  organizations. 

(a)  Nonprofit  organizations,  such  as 
educational  institutions,  foundations, 
and  associations,  must  meet  the  criteria 
listed  in  this  section  and  the 
certification  requirement  in  §  228.31(b) 
to  be  eligible  as  suppliers  of  services, 
whether  as  contractors  or  subcontractors 
at  any  tier.  Any  such  institution  must: 

(1)  Be  organized  under  the  laws  of  a 
country  or  area  included  in  the 
authorized  geographic  code; 

(2)  Be  controlled  and  managed  by  a 
governing  body,  a  majority  of  whose 
members  are  citizens  of  countries  or 
areas  included  in  the  authorized 
geographic  code;  and 


(3)  Have  its  principal  facilities  and 
offices  in  a  country  or  area  included  in 
the  authorized  geographic  code. 

(b)  International  agricultural  research 
centers  and  such  other  international 
research  centers  as  may  be,  from  time  to 
time,  formally  listed  as  such  by  the 
USAID  Assistant  Administrator,  Global 
Bureau,  are  considered  to  be  of  U.S. 
nationality. 

§  228.33  Foreign  government-owned 
organizatione. 

Firms  operated  as  commercial 
companies  or  other  organizations 
(including  nonprofit  organizations  other 
than  public  educational  institutions) 
which  are  wholly  or  partially  owned  by 
foreign  governments  or  agencies  thereof 
are  not  eligible  for  financing  by  USAID 
as  contractors  or  subcontractors,  except 
if  their  eligibility  has  been  established 
by  a  waiver  approved  by  USAID  in 
accordance  with  §  228.54.  This  does  not 
apply  to  foreign  government  ministries 
or  agencies. 

§  228.34  Joint  ventures. 

A  joint  venture  or  unincorporated 
association  is  eligible  only  if  each  of  its 
members  is  eligible  in  accordance  with 
§§228.31,  228.32,  or  228.33. 

§  228.35  Construction  services  from 
foreign-owned  local  firms. 

(a)  When  the  estimated  r.ost  of  a 
contract  for  construction  services  is  $5 
million  or  less  and  only  local  firms  will 
be  solicited,  a  local  corporation  or 
partnership  which  does  not  meet  the 
test  in  §  228.31(a)(2)(i)  for  eligibility 
based  on  ownership  by  citizens  of  the 
cooperating  country  (i.e.,  it  is  a  foreign- 
owned  local  firm)  will  be  eligible  if  it  is 
determined  by  USAID  to  be  an  integral 
part  of  the  local  economy.  However, 
such  a  determination  is  contingent  on 
first  ascertaining  that  no  United  States 
construction  company  with  the  required 
capability  is  currently  operating  in  the 
cooperating  country  or,  if  there  is  such 

a  company,  that  it  is  not  interested  in 
bidding  for  the  proposed  contract. 

(b)  A  foreign-owned  local  firm  is  an 
integral  part  of  the  local  economy 
provided: 

(1)  It  has  done  business  in  the 
cooperating  country  on  a  continuing 
basis  for  not  less  than  three  years  prior 
to  the  issuance  date  of  invitations  for 
bids  or  requests  for  proposals  to  be 
financed  by  USAID; 

(2)  It  bas  a  demonstrated  capability  to 
undertake  the  proposed  activity; 

(3)  All,  or  substantially  all,  of  its 
directors  of  local  operations,  senior  staff 
and  operating  personnel  are  resident  in 
tbe  cooperating  country; 
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(4)  Most  of  its  operating  equipment 
and  physical  plant  are  in  the 
cooperating  country. 

§228.36  Ineligible  suppliers. 

Citizens  of  any  country  or  area  not 
included  in  Geographic  Code  935,  and 
firms  and  organizations  located  in, 
organized  under  the  laws  of,  or  owned 
in  any  part  by  citizens  or  organizations 
of  any  country  or  area  not  included  in 
Geographic  Code  935  are  ineligible  for 
financing  by  USAID  as  suppliers  of 
services,  or  as  agents  in  connection  with 
the  supply  of  services.  The  limited 
exceptions  to  this  rule  are: 

(a)  Individuals  lawfully  admitted  for 
permanent  residence  in  the  United 
States  are  eligible,  as  individuals  or 
owners,  regardless  of  their  citizenship, 
and 

(b)  The  Procurement  Executive  may 
authorize  the  eligibility  of  organizations 
having  minimal  ownership  by  citizens 
or  organizations  of  non-Geographic 
Code  935  countries. 

§  228.37  Nadonality  of  employees  under 
contracts  or  subcontracts  for  services. 

(a)  The  rules  set  forth  in  §§  228.31 
through  228.36  do  not  apply  to  the 
employees  of  contractors  or 
sul^ontractors.  Such  employees  must, 
however,  be  citizens  of  countrie.s 
included  in  Geographic  Code  935  or,  if 
they  are  not,  have  been  lawfully 
admitted  for  permanent  residence  in  the 
United  States. 

(b)  When  the  contractor  on  a  USAID- 
financed  construction  project  is  a 
United  States  firm,  at  least  half  of  the 
supervisors  and  other  specified  key 
personnel  working  at  the  project  site 
must  be  citizens  or  permanent  legal 
residents  of  the  United  States. 
Exceptions  may  be  authorized  by  the 
USAID  Mission  in  writing  if  special 
circumstances  exist  which  make 
compliance  impractical. 

§228.38  Miscellaneous  service 
transactions. 

This  section  sets  forth  rules  governing 
certain  miscellaneous  services. 

(a)  Commissions.  The  nationality 
rules  in  subparts  C  and  D  of  this  part, 
with  the  exception  of  §  228.36,  do  not 
apply  to  the  payment  of  commissipns  by 
suppliers.  A  commission  is  defined  as 
any  payment  or  allowance  by  a  supplier 
to  any  person  for  the  contribution  which 
that  person  has  made  to  securing  the 
sale  or  contract  for  the  supplier  or 
which  that  person  makes  to  securing  on 
a  continuing  basis  similar  sales  or 
contracts  for  the  supplier. 

(b)  Bonds  and  guarantees.  The 
nationality  rules  in  subparts  C  and  D  of 
this  part,  with  the  exception  of  §  228.36, 


do  not  apply  to  sureties,  insurance 
companies  or  banks  who  issue  bonds  or 
guarantees  under  USAID-financed 
contracts. 

(c)  Liability  insurance  under 
construction  contracts.  The  nationality 
rules  in  subparts  C  and  D  of  this  part, 
with  the  exception  of  §  228.36,  do  not 
apply  to  firms  providing  liability 
insurance  under  construction  contracts. 

§  228.39  Special  source  rules  for 
construction  and  engineering  servicea 

Advanced  developing  countries, 
eligible  under  Geographic  Code  941, 
which  have  attained  a  competitive 
capability  in  international  markets  for 
construction  services  or  engineering 
services  are  not  eligible  to  furnish 
USAID-financed  construction  and 
engineering  services.  There  is  no  waiver 
of  this  provision.  (22  U.S.C  2354) 

Subpart  E — Conditions  Governing 
Source  and  Nationaiity  of  Local 
Procurement  Transactions  for  USAID 
Financing 

§228.40  Local  procurement 

Local  procurement  in  the  cooperating 
country  involves  the  use  of  appropriate 
funds  to  finance  the  procurement  of 
goods  and  services  supplied  by  local 
businesses,  dealers  or  producers,  with 
payment  normally  being  in  the  currency 
of  the  cooperating  country.  Unless 
otherwise  specified  in  an  implementing 
document,  or  a  waiver  is  approved  by 
USAID  in  accordance  with  subpart  F  of 
this  part,  local  procurement  is  eligible 
for  USAID  financing  only  in  the 
following  situations: 

(a)  Locally  available  commodities  of 
U.S.  origin,  which  are  otherwise  eligible 
for  financing,  if  the  value  of  the 
transaction  is  estimated  not  to  exceed 
the  local  currency  equivalent  of 
$100,000  (exclusive  of  transportation 
costs). 

(b)  Commodities  of  Geographic  Code 
935  origin  if  the  value  of  the  transaction 
does  not  exceed  $5,000. 

(c)  Professional  services  contracts 
estimated  not  to  exceed  the  local 
currency  equivalent  of  $250,000. 

(d)  Construction  services  contracts, 
including  construction  materials 
required  under  the  contract,  estimated 
not  to  exceed  the  local  currency 
equivalent  of  $5,000,000. 

(e)  Under  a  fixed-price  construction 
contract  of  any  value,  the  prime 
contractor  may  procure  locally 
produced  goods  and  services  under 
subcontracts. 

(f)  The  following  commodities  and 
services  which  are  only  available 
locally: 


(1)  Utilities,  including  fuel  for  heating 
and  cooking,  waste  disposal  and  trash 
collection; 

(2)  Communications — ^telephone, 
telex,  facsimile,  postal  and  courier 
services: 

(3)  Rental  costs  for  housing  and  office 
space; 

(4)  Petroleum,  oils  and  lubricants  for 
operating  vehicles  and  equipment; 

(5)  Newspapers,  periodicals  and 
books  published  in  the  cooperating 
country; 

(6)  Other  commodities  and  services 
(and  related  expenses)  that,  by  their 
nature  or  as  a  practical  matter,  can  only 
be  acquired,  performed,  or  incurred  in 
the  cooperating  country,  e.g.,  vehicle 
maintenance,  hotel  accommodations, 
etc. 

Subpart  F— Waivers 
§22a50  General. 

USAID  may  expand  the  authorized 
source  in  order  to  accomplish  project 'or 
program  objectives  by  processing  a 
waiver.  When  a  waiver  is  processed  to 
include  a  new  country,  area,  or 
geographic  code,  procurement  is  not 
limited  to  the  added  source(sh  but  may 
be  fiom  any  country  included  in  the 
authorized  geographic  code.  All  waivers 
must  be  in  writing. 

§  22a51  Commodities. 

(a)  Waiver  criteria.  Any  waiver  must 
be  based  upon  one  of  the  criteria  listed 
in  this  section.  Waivers  to  Geographic 
Code  899  or  Code  935  which  are 
justified  under  paragraph  (a)  (2)  or  (3)  of 
this  section  may  only  be  authorized  on 
a  case-by-case  basis. 

(1)  Commodities  required  for 
assistance  are  of  a  type  that  are  not 
produce^  in  and  available  for  purchase 
in  the  United  States,  and  for  waivers  to 
Code  899  or  Code  935,  also  not  in  the 
cooperating  country,  or  any  country  in 
Code  941. 

(2)  It  is  necessary  to  permit 
procurement  in  a  country  not  otherwise 
eligible  in  order  to  meet  unforeseen 
circumstances,  such  as  emergency 
situations. 

(3)  It  is  necessary  to  promote 
efficiency  in  the  use  of  United  States 
foreign  assistance  resources,  including 
to  avoid  impairment  of  foreign 
assistance  objectives. 

(4)  For  waivers  to  authorize 
procurement  from  Geographic  Code  941 
or  the  cooperating  country: 

(i)  For  assistance  other  than 
commodity  import  programs,  when  the 
lowest  available  delivered  price  from 
the  United  States  is  reasonably 
estimated  to  be  50  percent  or  more 
higher  than  the  delivered  price  from  a 
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country  or  area  included  in  Geographic 
Code  941  or  the  cooperating  countiy. 

(ii)  For  assistance  other  than 
commodity  import  programs,  when  the 
estimated  cost  of  U.S.  construction 
materials  (including  transportation  and 
handling  barges)  is  at  least  50  percent 
higher  than  the  cost  of  locally  produced 
materials. 

(iii)  For  commodity  import  programs 
or  similar  sector  assistance,  an  acute 
shortage  exists  in  the  United  States  for 
a  commodity  generally  available 
elsewhere. 

(iv)  Persuasive  political 
considerations. 

(v)  Procurement  in  the  cooperating 
country  would  best  promote  the 
objectives  of  the  foreign  assistance 
program. 

(vi)  Such  other  circumstances  as  are 
determined  to  be  critical  to  the  success 
of  project  objectives. 

(b)  Additonal  requirements.  A  waiver 
to  authorize  procurement  from  outside 
the  United  States  of  agricultural 
commodities,  motor  vehicles,  or 
pharmaceuticals  (see  §  228.13,  “Special 
source  rules  requiring  procurement  from 
the  United  States,”)  must  also  meet 
requirements  established  in  USAID 
directives  on  commodity  eligibility. 
(USAID’s  Automated  Directives  System 
Chapter  312.) 

(c)  Any  individual  transaction  not 
exceeding  $5,000  (not  including 
transportation)  does  not  require  a 
waiver. 

9  228.52  Suppliers  of  commodities. 

Geographic  code  changes  authorized 
by  waiver  with  respect  to  the  source  of 
commodities  automatically  apply  to  the 
nationality  of  their  suppliers.  A  waiver 
*  to  efrect  a  change  in  the  geographic  code 
only  with  respect  to  the  nationality  of 
the  supplier  of  commodities,  but  not  in 
the  source  of  the  commodities,  may  be 
sought  if  the  situation  requires  it  based 
on  the  appropriate  criteria  in  §  228.51. 

§  228.53  Suppliers  of  services— privately 
owned  commercial  suppliers  and  nonprofit 
organizations. 

Waiver  criteria.  Any  waivw  must  be 
based  upon  one  of  the  criteria  listed  in 
this  section.  Waivers  to  Geographic 
Code  899  or  Code  935  which  are 
justified  under  paragraph  (b)  or  (c)  of 
this  section  may  only  be  authorized  on 
a  case-by-case  basis. 

(a)  Services  required  for  assistance  are 
of  a  type  that  are  not  available  for 
purchase  in  the  United  States,  and  for 
waivers  to  Code  899  or  Code  935,  also 
not  in  the  cooperating  country,  or  any 
country  in  Code  941. 

(b)  It  is  necessary  to  permit 
procurement  in  a  country  not  otherwise 


eligible  in  order  to  meet  unforeseen 
circumstances,  such  as  emergency 
situations. 

(c)  It  is  necessary  to  promote 
efficiency  in  the  use  of  United  States 
foreign  assistance  resources,  including 
to  avoid  impairment  of  foreign 
assistance  objectives. 

(d)  For  waivers  to  authorize 
procurement  firom  Gec^raphic  Code  941 
or  the  cooperating  country: 

(1)  There  is  an  emergency 
requirement  for  which  non-USAID 
fimds  are  not  available  and  the 
requirement  can  be  met  in  time  only 
from  suppliers  in  a  country  or  area  not 
included  in  the  authorized  geographic 
code. 

(2)  No  suppliers  from  countries  or 
areas  included  in  the  authorized 
geographic  code  are  able  to  provide  the 
required  services. 

(3)  Persuasive  political 
considerations. 

(4)  Procurement  of  locally  available 
services  would  best  promote  the 
objectives  of  the  foreign  assistance 
program. 

(5)  Such  other  circiunstances  as  are 
determined  to  be  critical  to  the 
achievement  of  project  objectives. 

§  228.54  Suppliers  of  services— foreign 
government-owned  organizations. 

A  waiver  to  make  foreign  government- 
owned  organizations,  described  in 
§  228.33,  eligible  for  financing  by 
USAID  must  be  justified  on  the  basis  of 
the  following  criteria: 

(a)  The  competition  for  obtaining  a 
contract  will  limited  to  cooperating 
country  firms/organizations  meeting  the 
criteria  set  forth  in  §§  228.31  or  228.32. 

(b)  The  competition  for  obtaining  a 
contract  will  be  open  to  firms  from 
countries  or  areas  included  in  the 
authorized  geographic  code  and  eligible 
under  the  provisions  of  §§  228.31  or 
228.32,  and  it  has  been  demonstrated 
that  no  U.S.  firm  is  interested  in 
competing  for  the  contract. 

(c)  Services  are  not  available  from  any 
other  source. 

(d)  Foreign  policy  interests  of  the 
United  States  outweigh  any  competitive 
disadvantage  at  which  United  States 
firms  might  be  placed  or  any  conflict  of 
interest  that  might  arise  by  permitting  a 
foreign  government-owned  organization 
to  compete  for  the  contract. 

§  228.55  Delivery  services. 

(a)  Ocean  transportation.  A  waiver  to 
expand  the  flag  eligibility  requirements 
to  allow  the  use  of  vessels  under  flag 
registry  of  the  cooperating  country,  or 
Geographic  Code  899  or  935  countries 
may  be  authorized  under  the 
circumstances  provided  for  in  this 


section.  Any  waiver  granted  under  this 
section  for  a  particular  shipment  which 
is  not  based  on  a  determination  ofnon- 
availability  does  not  reduce  the  pool  of 
cargo  hrom  which  the  applicable 
percentage  required  to  be  shipped  on 
U.S.-flag  vessels  under  the  Cargo 
Preference  Act  of  1954,  Section 
901(b)(1)  of  the  Merchant  Marine  Act  of 
1936,  as  amended,  46  U.S.C.  1241(b),  is 
determined.  A  waiver  to  expand  the  flag 
registry  of  any  Code  935  country  may  be 
authorized  when: 

(1)  It  is  necessary  to  assure  adequate 
competition  in  the  shipping  market  in 
order  to  obtain  competitive  pricing, 
particularly  in  the  case  of  bulk  cargoes 
and  large  cargoes  carried  by  liners; 

(2)  Eligible  vessels  provide  liner 
service,  only  by  transshipment,  for 
commodities  that  cannot  be 
containerized,  and  vessels  under  flag 
registry  of  countries  to  be  authorized  by 
the  waiver  provide  liner  service  without 
transshipment; 

(3)  Eligible  vessels  are  not  available, 
and  cargo  is  ready  and  available  for 
shipment,  provided  it  is  reasonably 
evident  that  delaying  shipment  would 
increase  costs  or  significantly  delay 
receipt  of  the  cargo; 

(4)  Eligible  vessels  are  found 
unsuitable  for  loading,  carriage,  or 
unloading  methods  required,  or  for  the 
available  port  handling  facilities; 

(5)  Eligible  vessels  do  not  provide 
liner  service  from  the  port  of  loading 
stated  in  the  procurement’s  port  of 
export  delivery  terms,  provided  the  port 
is  named  in  a  manner  consistent  with 
normal  trade  practices;  or 

(6)  Eligible  vessels  decline  to  accept 
an  offered  consignment. 

(b)  Air  transportation.  The  preferences 
for  use  of  United  States  flag  air  carriers 
or  for  use  of  United  States,  other 
Geographic  Code  941  countries,  or 
cooperating  country  flag  air  carriers  are 
not  subject  to  waiver.  Other  free  world 
air  carriers  may  be  used  only  as 
provided  in  §  228.22. 

§  228.56  Authority  to  approve  waivers. 

The  authority  to  approve  waivers  of 
established  policies  on  source,  origin 
and  nationality  are  delegated  authorities 
within  USAID,  as  set  forth  in  the 
Autoiftated  Directives  System  Chapter 
103  and  any  redelegations.  USAID 
contractors  or  recipients  of  assistance 
agreements  shall  request  any  necessary 
waivers  through  the  USAID  contract  or 
agreement  officer. 

Dated:  September  27, 1996. 

Marcus  L.  Stevenson, 

Procurement  Executive. 

(FR  Doc.  96-26246  Filed  10-11-96;  8:45  am| 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Rate  for 
'Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

_ T _ 

SUMMARY:  The  Pension  Beneht  Guaranty 
Corporation’s  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  v/ith  valuation 
dates  in  November  1996. 

EFFECTIVE  DATE:  November  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
tension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024 (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  The 
PBGC’s  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  bmiefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  die  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest  rates 
and  factors.  These  interest  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets. 

Two  sets  of  interest  rates  and  factors 
are  prescribed,  one  set  for  the  valuation 


of  benefits  to  be  paid  as  annuities  and 
one  .set  for  the  valuation  of  benefits  to 
be  paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest  rates  and 
factors  for  valuing  benefits  in  plans  with 
valuation  dates  during  November  1996. 

For  annuity  benefits,  the  interest  rates 
will  be  6.20  percent  for  the  first  20  years 
following  the  valuation  date  and  4.75 
percent  thereafter.  For  benefits  to  be 
paid  as  lump  sums,  the  interest 
assumptions  to  be  used  by  the  PBGC 
will  be  5.00  percent  for  the  period 
during  which  benefits  are  in  pay  status, 
4.25  percent  during  the  seven-year 
period  directly  preceding  the  bene.fit’s 
placement  in  pay  status,  aud  4.00 
percent  during  any  other  years 
preceding  the  benefit’s  placement  in  pay 
status.  The  annuity  interest  assumptions 
represent  a  decrease  (fi'om  those  in 
effect  for  October  1996)  of  .10  percent 
for  the  first  20  years  following  the 
valuation  date  and  are  otherwise 
unchanged.  The  lump  smn  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  October  1996)  of  .25 
percent  for  the  period  during  which 
benefits  are  in  pay  status  and  for  the 
seven  years  directly  preceding  that 
period;  they  are  otherwise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  and  factors  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  November  1996,  the  PBGC  finds 
that  good  cause  exists  for  making  the 


rates  €md  factors  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  “significant  regulatory 
action”  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  hereby  amended  as 
follows: 

PART  4044— [AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341, 1344, 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  37  is 
added  to  Table  B,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  4044 — Interest 
Rates  Used  To  Value  Annuities  and 
Lump  Sums 

Table  I. — ^Annuity  Valuations 

(This  table  sets  forth,  for  each  indicated 
calendar  month,  the  interest  rates  (denoted 
byii.  h,  •  *  *,  and  referred  to  generally  as 
it)  assumed  to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that  occurs 
within  that  calendar  month;  those 
anniversaries  are  specified  in  the  columns 
adjacent  to  the  rates.  The  last  listed  rate  is 
assmned  to  be  in  effect  after  the  last  listed 
anniversary  date.) 


For  valuation  dates  occurring  in  the  month —  < 

The  values  of  i,  are: 

ii'^ 

fort* 

it 

for  t= 

it 

fort* 

November  1996  . . 

* 

.0620 

1-20 

* 

.0475 

>20 

N/A 

N/A 

Table  n. — ^Lump  Sum  Valuations 
(In  using  this  table:  (1)  For  benefits  for 
which  the  participant  or  beneficiary  is 
entitled  to  be  in  pay  status  on  the  valuation 
date,  the  immediate  annuity  rate  shall  apply; 
(2)  For  benefits  for  which  the  deferral  period 
is  y  years  (where  y  is  an  integer  and  0<y<ni), 
interest  rate  ii  shall  apply  from  the  valuation 


date  for  a  period  of  y  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply;  (3)  For 
benefits  for  which  the  deferral  period  is  y 
years  (where  y  is  an  integer  and  nKy^i+na), 
interest  rate  i2  shall  apply  from  the  valuation 
date  for  a  period  of  y  -  ni  years,  interest  rate 
ii  shall  apply  for  the  following  nl  years,  and 
thereafter  the  immediate  annuity  rate  shall 


apply;  (4)  For  benefits  for  which  the  deferral 
period  is  y  years  (where  y  is  an  integer  and 
y>ni+n2),  interest  rate  b  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  n2 
years,  interest  rate  i2  shall  apply  for  the 
following  n2  years,  interest  rate  ii  shall  apply 
for  the  following  ni  years,  and  thereafter  the 
inunediate  annuity  rate  shall  apply.) 
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Rate  set 


For  plans  with  a  valu- 

dlSHn- 


Deferred  annuities  (percent) 


On  or 
after 


Before 


nuity  rate 
(F>ercent) 


nz 


37 


11-1-96  12-1-96 


5.00 


4.25 


4.00 


4.00 


Issued  in  Washington,  DC,  on  this  9th  day 
of  October  1996. 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  96-26345  Filed  10-11-96;  8:45  am) 


^  aaiJNQ  CODE  77M-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[Region  H  Docket  No.  144;  NJ22-1-70«9a. 
FRL-6654-0] 

Approval  and  Promulgation  of 
Implementatfon  Plans;  New  Jersey 
Transportation  Control  Measures 

agency:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SuaaiARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  request  by 
the  State  of  New  Jersey  to  revise  its  State 
Implementation  Plan  (SIP)  to 
incorporate  transportation  control 
measures  (TCMs)  as  part  of  the  State’s 
effort  to  attain  the  national  ambient  air 
quality  standard  for  ozone.  EPA  finds 
that  New  Jersey  adequately 
demonstrated  in  its  November  15, 1993 
SIP  that  growth  in  emissions  from 
growth  in  vehicle  miles  traveled  will 
not  increase  and,  therefore,  offsetting 
emission  reduction  measures  are  not 
required.  In  its  November  15, 1993  SIP 
revision,  the  State  submitted  a  list 
containing  136  TCMs  as  part  of  the  plan 
to  reduce  emissions  of  volatile  organic 
compounds  by  15  percent  between  1990 
and  1996. 

OATES:  This  rule  is  effective  on 
December  16, 1996,  unless  adverse  or 
critical  comments  are  received  by 
November  14, 1996.  If  adverse 
comments  are  received,  this  notice  will 
be  withdrawn  in  the  Federal  Register 
prior  to  the  effective  date  of  this  rule. 
ADDRESSES:  All  comments  should  be 
addressed  to:  William  S.  Baker,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  20th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  New  Jersey’s  submittals  are 
available  at  the  following  addresses  for 


inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 

Region  II  Office,  Air  Programs  Braneh, 
290  Broadway,  20th  Floor,  New  York, 
New  York  10007-1866. 

New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Pollution  Control,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
0S625. 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC  6102),  401  M  Street,  S.W., 
Washington,  D.C.  2046(f. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  K.  Kapichak,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  20th  Floor,  New 
York,  New  York  10007-1B66,  (212)  637- 
4249. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  182td)(l)(A)  of  the  Clean  Air 
Act  Amendments  of  1990  requires  states 
containing  ozone  nonattainment  areas 
classified  as  “severe”  pursuant  to 
Section  181(a)  of  the  Act  to  adopt 
transportation  control  measures  (TCMs) 
and  transportation  strategies  to  offset 
growth  in  emissions  fitim  growth  in 
vehicle  miles  traveled  (VMT)  or  number 
of  vehicle  trips,  and  to  attain  reductions 
in  motor  vehicle  emissions  (in 
combination  with  other  emission 
requirements)  as  necessary  to  comply 
with  the  Act’s  Reasonable  Further 
Progress  (RFP)  milestone  and  attainment 
requirements.  The  requirements  for 
establishing  a  VMT  offset  program  are 
discussed  in  the  April  16, 1992  C^neral 
Preamble  to  Title  I  of  the  Act  (57  FR 
13498),  in  addition  to  Section 
182(d)(1)(A)  of  the  Act.  The  VMT  offset 
provision  requires  that  states  submit  by 
November  15, 1992  specific  enforceable 
TCMs  and  strategies  to  offset  any  growth 
in  emissions  from  growth  in  VMT  or 
number  of  vehicle  trips  sufficient  to 
allow  total  area  emissions  to  comply 
with  the  RFP  and  attainment 
requirements  of  the  Act. 

EPA  has  observed  that  these  three 
elements  (i.e.,  offsetting  growth  in 
mobile  source  emissions,  attainment  of 
the  RFP  reduction,  and  attainment  of 
ozone  national  ambient  air  quality 


standards  (NAAQS)  create  a  timing 
problem  of  which  (Congress  was  perhaps 
not  fully  aware.  As  discussed  in  EPA’s 
April  16, 1992  funeral  Preamble  to  Title 
I,  ozone  nonattainment  areas  affected  by 
this  provision  were  not  otherwise 
required  to  submit  SIPs  that  show 
attainment  of  the  1996  15  percent  RFP 
milestcme  until  November  15, 1993,  and 
likewise  are  not  required  to  demonstrate 
post-1996  RFP  and  attainment  of  the 
NAAQS  until  November  15, 1994.  The 
SIP  demonstrations  due  on  November 
15, 1993,  and  on  November  15, 1994  are 
broader  in  scope  than  growth  in  VMT  or 
trips  in  that  they  necessarily  address 
emission  trends  and  control  measures 
for  non-motor  vehicle  emission  sources 
and,  in  the  case  of  attainment 
demonstrations,  complex 
photochemical  modeling  studies. 

EPA  does  not  believe  that  Congress 
intended  the  VMT  offset  provision  to 
advance  dates  for  these  broader 
submissions.  Further,  EPA  believes  that 
the  November  15, 1992  date  would  not 
allow  sufficient  time  for  states  to  have 
fiilly  developed  spiecific  sets  of 
measures  that  would  comply  with  all  of 
the  elements  of  the  VMT  offset 
requirements  of  Section  182(d)(1)(A) 
over  the  long  term.  (Consequently,  EPA 
believes  it  would  be  appropriate  to 
interpret  the  Act  to  provide,  the  ^ 
following  alternative  set  of  staged 
deadlines  for  submittal  of  elements  of 
the  VMT  offset  SIP. 

Under  this  interpretation,  the  three 
required  elements  of  Section 
182(d)(lKA)  are  separable,  and  can  be 
divided  into  three  separate  submissions 
on  different  dates.  Section  179(a)  of  the 
Act,  in  establishing  how  EPA  would  be 
required  to  apply  mandatory  sanctions 
if  a  state  fails  to  submit  a  full  SIP  also 
provides  that  the  sanctions  clock  starts 
if  a  state  fails  to  submit  one  or  more  SIP 
elements,  as  determined  by  the 
Administrator.  EPA  believes  that  this 
language  provides  EPA  the  authority  to 
determine  that  the  different  elements  of 
a  SIP  submission  are  separable. 
Moreover,  given  the  continued  timing 
problems  addressed  earlier,  EPA 
believes  it  is  appropriate  to  allow  states 
to  separate  the  VMT  offset  SIP  into  three 
elements,  each  to  be  submitted  at 
different  times:  (1)  The  initial 
requirement  to  submit  TCMs  that  offset 
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growth  in  emissions;  (2)  the  requirement 
to  comply  with  the  15  percent  Rate  of 
Progress  requirement  of  the  Act;  and  (3) 
the  requirement  to  comply  with  the 
post-1996  periodic  reduction  and 
attainment  of  the  ozone  NAAQS. 

Under  this  approach,  the  first 
element,  the  emissions  offset  element, 
was  due  on  November  15, 1992.  The 
EPA  believes  this  element  is  not 
necessarily  dependent  on  the 
development  of  the  other  elements.  A 
state  could  submit  the  emissions  growth 
offset  element  independent  of  an 
analysis  of  that  element’s  consistency 
with  the  periodic  reduction  and 
attainment  requirements  of  the  Act. 
Emissions  trends  from  other  sources 
need  not  be  considered  to  show 
compliance  with  this  offset  requirement. 
As  submitting  this  element  in  isolation 
does  not  introduce  the  timing  problems 
of  advancing  deadlines  for  and 
attainment  demonstrations,  EPA  does 
not  believe  it  is  necessary  to  extend  the 
statutory  deadline  for  submittal  of  the 
emissions  growth  offset  element. 

The  second  element,  which  requires 
the  VMT  offset  SIP  to  comply  with  the 
15  percent  RFP  requirement  of  the  Act, 
was  re-scheduled  to  be  due  on 
November  15, 1993,  which  is  the  same 
date  on  which  the  15  percent  RFP  SIP 
itself  was  due  under  Section  182(b)(1)  of 
the  Act.  EPA  believes  it  is  reasonable  to 
extend  the  deadline  for  this  VMT  offset 
element  from  November  15, 1992  to  the 
date  on  which  the  entire  15  percent  SIP 
was  due,  as  this  allows  states  to  develop 
the  comprehensive  strategy  to  address 
the  15  percent  requirement  and  assure 
that  the  TCM  elements  required  under 
Section  182(d)(1)(A)  are  consistent  with 
the  remainder  of  the  15  percent 
demonstration.  Indeed,  EPA  believes 
that  only  upon  submittal  of  the  broader 
15  percent  plan  can  a  state  have  had  the 
necessary  opportunity  to  coordinate  its 
VMT  stratew  with  its  15  percent  plan.^ 

The  third  element,  which  requires  the 
VMT  offset  SIP  to  comply  with  the  post- 
1996  RFP  and  attainment  requirements 
of  the  Act,  was  rescheduled  to  be  due 
on  November  15, 1994,  the  statutory 
deadline  for  those  broader  submissions. 
EPA  believes  it  is  reasonable  to 
similarly  extend  the  deadline  for  this 
VMT  element  to  the  date  on  which  the 
post-1996  RFP  and  attainment  SIPs  are 
due  for  the  same  reason  it  is  reasonable 
to  extend  the  deadline  for  the  second 
element.  First,  it  is  arguably  impossible 
for  a  state  to  make  the  showing  required 
by  Section  182(d)(lMA)  for  the  third 
element  until  the  broader 
demonstrations  have  been  developed  by 
the  state.  Moreover,  allowing  states  to 
develop  the  comprehensive  strategy  to 
address  post- 1996  RFP  and  attainment 


by  providing  a  fuller  opportunity  to 
assure  that  the  TCM  elements  comply 
with  the  broader  RFP  and  attainment 
demonstrations  will  result  in  a  better 
program  for  reducing  emissions  in  the 
long  term. 

Section  182(d)(1)(A)  of  the  Act 
requires  New  Jersey  to  offset  any  growth 
in  emissions  from  growth  in  VMT.  As 
discussed  in  the  General  Preamble,  the 
purpose  is  to  prevent  a  growth  in  motor 
vehicle  emissions  from  canceling  out 
the  emission  reduction  beneffts  of  the 
federally  mandated  programs  in  the  Act. 
EPA  interprets  this  provision  to  require 
that  sufficient  measures  be  adopted  so 
that  projected  motor  vehicle  VOC 
emissions  will  never  be  higher  during 
the  ozone  season  in  one  year  than 
during  the  ozone  season  in  the  year 
before.  When  growth  in  VMT  and 
vehicle  trips  would  otherwise  cause  a 
motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented.  The 
emissions  level  at  the  point  of  upturn 
becomes  a  ceiling  on  motor  vehicle 
emissions.  This  requirement  applies  to 
projected  emissions  in  the  years 
between  the  submission  of  the  SIP 
revision  and  the  attainment  deadline, 
and  is  above  and  beyond  the  separate 
requirements  for  the  RFP  and  the 
attainment  demonstrations.  The  ceiling 
level  is  defined,  therefore,  up  to  the 
point  of  upturn,  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  year,  with  VMT  growth, 
if  all  measures  for  that  area  in  that  year 
were  implemented  as  required  by  the 
Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicle  trips, 
the  ceiling  becomes  a  fixed  value.  The 
ceiling  line  would  include  the  effects  of 
federal  measures  such  as  new  motor 
vehicle  standards,  phase  II RVP 
controls,  and  reformulated  gasoline,  as 
well  as  the  Act-mandated  SIP 
requirements. 

State  Submittal 

On  November  15, 1992,  and 
November  15, 1993,  New  Jersey 
submitted  to  EPA  requests  to  revise  its 
SIP  for  ozone.  These  submittals  had 
undergone  public  hearings  on  October 
27,  October  29  and  November  5, 1992 
and  on  October  14  and  October  19, 

1993.  In  addition,  these  submittals 
underwent  significant  public  review  as 
part  of  the  process  initiated  by  three 
New  Jersey  metropolitan  planning 
organizations  (MI^);  the  North  Jersey 
Transportation  Planning  Authority 
(NJTPA),  the  Delaware  Valley  Regional 
Planning  Commission  (DVRPC)  and  the 
South  Jersey  Transportation  Planning 
Organization  (SJTTO). 

EPA  is  taking  direct  final  approval 
action  for  the  TCM  SIP  revision 


submitted  by  the  State  of  New  Jersey  to 
revise  its  SIP  to  incorporate  TC^s  as 
part  of  the  effort  to  attain  the  national 
ambient  air  quality  standard  for  ozone. 

In  its  original  VMT  offset  SIP 
submission.  New  Jersey  included  public 
transit  programs,  high  occupancy 
vehicle  (HOV)  facilities,  traffic  flow 
improvements,  park  and  ride  projects, 
ridesharing,  pedestrian  programs, 
roadway  pricing,  and  others.  New  Jersey 
has  subsequently  indicated  in  its 
submittal  of  November  15, 1993  that 
motor  vehicle  emissions  will  not  at  any 
time  increase  from  those  of  the  previous 
year.  Therefore,  the  State  is  not  required 
to  implement  any  measures  to  offset 
growth  in  emissions  due  to  growth  in 
VMT.  EPA  is  approving  New  Jersey’s 
November  15, 1993  submittal  as 
fulfilling  the  requirements  of  the  first 
element  of  Section  182(d)(1)(A). 

To  meet  the  second  element  of  the 
VMT  SIP,  due  on  November  15, 1993, 
New  Jersey  opted  to  include  136  TCMs 
in  its  15  percent  SIP  submittal  under 
Section  182(b)  of  the  Act.  The 
remainder  of  this  notice  discusses  these 
TCMs. 

As  part  of  the  15  Percent  Plan,  New 
Jersey  included  TCMs  which  will  be 
implemented  and  which  will  result  in 
emission  reductions.  EPA  will  be  taking 
action  on  New  Jersey’s  15  Percent  Plan 
in  another  Federal  Register  notice  in  the 
future,  but  the  TCMs,  which  are  the 
subject  of  this  Federal  Register  notice, 
can  be  incorporated  into  the  SIP  at  this 
time. 

A  total  of  136  TCMs  are  being 
implemented  throughout  the  State  as 
part  of  the  MPO  process,  these  are  as 
follows: 

Park  and  Ride  Lots  (25) 

Summit — Springfield  Ave:  30  spaces 
Clinton — 1-78  &  Route  31:  50  spaces 
Branchburg — Route  202:  67  spaces 
Suburban  Bus — New  Brunswick — Route 
27:  30  spaces 

Netcong  Railroad  Station:  132  spaces 
Beverwyck — ^Parsippany/Troy  Hills — 
Route  46:  300  spaces 
Newton — Routes  206  &  94:  200  spaces 
Westwood:  46  spaces 
Stockholm — Hardyston — Routes  23  & 
515:  50  spaces 

Flemington  Outlet — Route  202 — Raritan: 
100  spaces - 

Fanners  Market — ^1-95  &  Route  413 
(Pennsylvania):  100  spaces 
Plauderville — ^Atwater  Lnne — Railroad 
Station:  200  spaces 
Route  9  Bus — Middlesex/Monmouth 
Counties:  unknown 
Orange  Bus  Terminal:  unknown 
Turnpike  Int  8A — Route  130  &  32 — S. 

Brunswick:  500  spaces 
Turnpike  Int  10 — ^Edison:  750  spaces 
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Turnpike — ^Vince  Lmaberdi  Service 
Area — Bergen:  1000  spaces 
Interchange  153 — Passaic:  unknown 
Mtmtvale  Expansion — ^Bergen:  152 
spaces 

Interchange  109 — Middletown:  65 
spaces 

Je^rson/Mullica  Hill — Route  45 — 
Harrison  Township:  40  spaces 
Malage— Route  40/E)utch  ^11  Road — 
Franklin:  50  spaces 
Woodbury — ^Route  45  4  Cooper  Street: 

50  spaces 

Aberdmn — Monmouth  County:  400 
spaces 

Trenton  Rail  Station:  900  Spaces 

Transit  Improvements  (Sponsored  by  NJ 
Transit)  (39) 

Waterfront  Connection — Hudson,  Essex, 
Middlesex,  Monmouth  Coimties 
Kearny  Connection — ^Morris,  Somerset, 
Essex,  Union  Counties 
Hackettstown  Booton  Line  Extension — 
Warren  County 

Hobdken  Transit  Hub — ^Hudson  County 
Transit  Station  Bike  Lockers  and  ~ 
Racks — Statewide 
Existing  Paik  and  Ride  Facilities 
Progrton — Select  Stations 
Sununw  shore  Express  Service — North 
Jersey  Coast  Line 

Atlantic  City  Rail  Line  Extension  to 
Philadelphia 

Jersey  Shore  Line  Passenger  Service  to 
Cape  May  locations 
Route  67  Modified  Bus  service — ^Toms 
River/LakewooA  via  US  9 
Route  303  Broad  Street  Station — ^Penn 
Station  Shuttle 

Expanded  Bus  Service  Strategies — 
Statewide 

Expanded  Service  Strategies-»T*ort 
Newaik/Ellzabeth 
Cape  May  City  Ferry  Bus  Service 
Atlantic  City  Garage  in  Egg  Harbor 
Atlantic  County  Experimental  Services 
Weehawken  Ferry  Terminal  Parking 
Redesign  Plaza  at  Exchange  Place  PATH 
Station  for  Drop  Offs 
Gateway  Park  and  Ride  shuttle 

Traffic  Flow  Improvements  (66) 

Closed  Loop  Signal  System  (Several 
Projects  Statewide  noted  as  one) 

Magic  1  Motorist  Advisory  System 
Island  Beach  State  Park  Motorist 
Information  System 

Service  Patrols — Morris,  Essex,  Passaic, 
and  Bergen  Counties 
1-80  High  Occupancy  Vehicle  Lane 
Turnpike  High  Occupancy  Vehicle  Lane 
from  Exit  11  to  14 
Turnpike  Traffic  Surveillance  and 
Control  System — ^Exit  8A  to  GWB 
Incident  Management  Radio  System — 
Statewide 

Incident  Management  State  Police 
Communications  Center — Cranbury 


Signal  Upgrade — ^Essex  County  (5 
projects) 

Interchange  Improvements — Garden 
State  Parkway — Statewide 
Atlantic  City  Computerized  Signal 
System  « 

Turning  Lanes  and  Si^al 
Imi»ovements  in  Cape  May  (3 
projects) 

Bridge  Motorist  Information  System — 
Tacony  and  Betsy  Ross  Bridges 
Traffic  derations  Center — Camden  and 
Burlington  Counties 
Incident  Management — Camden  Area 
Service  Patrol 

One  Way  Tolls — ^Delaware  River 
Crossings  (3  Projects) 

Burlington  County  Signal  Upgrades  and 
Improvements  (21  Projects) 
Cumberland  Coimty — ^Arterial  Signal 
System 

Mercer  County — ^Intersection  and 
Signalization  Improvements 
Essex  County — ^Tum  Lanes  and  Signal 
Modification  (6  projects) 

Ocean  County — ^Traffic  Signal  Retiming 
and  Turn  Lanes  (11  projects) 

Atlantic  County — ^hiterseckion 
Improvements 

outer  (6) 

‘Employer  Trip  Reduction — Statewide 
Bayshore  Waterfront  Bike/Pedestrian 
way 

Traction  Line  Bikeway — ^Morris 
Township 

Meadows  Path  Bikeway — ^Hudson  and 
Bergen  Coimties 

North  Bergen  Trail — ^Pedestrian/Bicycle 
Sussex  Ti^ls — ^Pedestrian/Bicycle 
The  136  TCMs  are  predicted  to  result 
in  a  Statewide  reduction  of  1.4  tons  per 
day  of  VOCs,  out  of  a  total  of  209  tons/ 
day  for  the  entire  15  percent  plan. 
Therefore,  the  TCMs  represent  0.7 
percent  of  the  needed  reduction.  The 
reductions  attributed  to  the  TCMs  are 
broken  down  by  the  three 
nonattainment  areas  in  New  Jersey,  as 
follows:  0.9  tons  in  northern  New 
Jersey,  0.3  tons  in  the  Philadelphia 
metropolitan  area  of  New  Jersey,  and  0.2 
tons  in  the  Atlantic  City  area.  This 
equals  1.4  tons  Statewide. 

The  136  TCMs  fall  into  the  following 
four  broad  categories.  The  percentages 
represent  the  portion  of  the  1.4  tons  of 
reduction  attributed  to  each  category.  " 
Traffic  Flow  Improvements:  66 
projects;  48.6  percent. 

Transit  Projects:  39  projects;  42.2 
percent. 

Park  and  Ride  Projects:  25  projects, 

7.7  percent. 

ETR/Bicycle  Gr  Pedestrian  Projects:  6 
projects.  1.5  percent. 

The  projects  contained  in  the  SIP 
submittal  are  being  implemented  as  part 
of  the  Clean  Air  Act  requirement  to 


reduce  VCXI  wnissions  by  15  percent 
between  1990  and  1996.  The  projects 
will  be  implemented  by  1996  and  will 
assist  New  Jersey  in  attaining  the 
NAAQS  for  ozone. 

bn^ementation  of  these  projects  will 
be  tracked  and  ensured  through  the 
transportation  conformity  process  as 
required  by  the  federal  transportation 
conformity  regulation  (40  CFR  Part  93; 
1290).  Transportation  Improvement  ‘  / 

Programs  (TVs)  which  contain  TCMs 
are  developed  aimually  by  the  three 
MPOs  in  the  State.  This  is  accomplished 
in  coordination  with  several  state  and 
federal  agencies.  The  transportation 
conformity  regulatioa  requires  that  all 
TIPs  be  consistent  with  the  SIP.  Since 
these  projects  are  contained  in  the  SIP, 
failure  to  include  them  in  the  TIP  will 
cause  the  TIP  to  not  conform.  This 
could  result  in  transportation  projects 
being  halted.  Such  a  decision  is  made 
by  the  Federal  Highway  Administration 
in  consultation  with  EPA. 

There  was  a  significant  opportunity 
for  public  comment  throughout  the  TIP 
development  process.  MPOs  provide 
access  to  all  information  and  utilize 
public  outreach  as  an  important 
component  of  the  transportation 
process.  In  addition,  the  development  of 
the  15  percent  plan  underwent  the 
public  hearing  process  as  required  for 
all  SIP  amenr^ents. 

In  March  of  1992,  EPA  released  a 
document  entitled  Transportation 
Control  Measure  Information 
Documents,  as  required  by  Section 
108(f)  of  the  Clean  Air  Act  Amendment^ 
(prepared  for  EPA  by  Cambridge 
Systematics,  Inc).  This  document 
includes  a  detailed  description  of  the 
impacts  of  implementing  several 
distinct  types  of  TCMs,  but  does  not 
provide  a  means  to  calculate  specific 
emissions  reductions  from  TCM 
implementation.  New  Jersey  used  this 
information  to  evaluate  various  TCMs. 
Chapters  include  information  on 
employer  programs,  public  transit,  HOV 
projects,  and  pedestrian  programs.  This 
document  is  available  through  the 
National  Technical  Information  Service, 
document  reference  number  PB92-173- 
566. 

A  significant  portion  of  these  types  of - 
projects  were  utilized  by  New  Jersey 
even  though  the  State  is  not  required  to 
implement  any  specific  TCMs. 
Furthermore,  any  state  can  implement 
viable  TCMs  that  are  not  included  in 
this  list. 

Conclusion 

The  benefits  associated  with  these 
projects  were  calculated  using  best 
transportation  planning  practices.  EPA  , 
believes  that  New  Jersey  modeled  these 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Rules  and  Regulations  53627 


projects  to  the  best  of  its  ability  using 
the  best  practices  available,  and, 
therefore,  approves  the  project  analysis 
conducted  by  the  State  of  New  Jersey. 

The  rationale  for  EPA’s  direct 
approval  is  that  these  TCMs  were 
subject  to  the  extensive  public 
participation  process  discussed  earlier. 
The  TCMs  will  effectively  reduce  VMT 
and  related  VOC  emissions,  thereby 
reducing  ground  level  ozone.  Therefore, 
EPA  is  approving  this  revision 
incorporating  these  TCMs  into  New 
Jersey’s  SIP. 

Regarding  the  first  VMT  offset 
element.  New  Jersey  has  identified  and 
evaluated  TCMs  to  reduce  VMT,  and 
has  shown  that  VMT  growth  will  not 
result  in  a  growth  of  motor  vehicle 
emissions  that  will  negate  the  efiects  of 
the  reductions  required  under  the  Act 
and  there  will  not  be  iui  upturn  of  motor 
vehicle  emissions.  Regarding  the  second 
element.  New  Jersey  has  submitted  a 
complete  15  percent  SIP  that  contains 
136  TCMs  which  contribute  to  its 
showing  that  the  15  percent  reduction 
will  be  achieved.  While  EPA  is  not 
prepared  to  take  action  on  New  Jersey’s 
15  percent  plan  at  this  time,  EPA  does 
not  believe  that  it  is  necessary  to  delay 
taking  action  on  the  second  element  of 
the  VMT  SIP,  since  to  do  so  would 
merely  delay  action  on  New  Jersey’s 
TCMs  into  its  SIP.  However,  if  in 
approving  the  15  percent  plan  approval 
it  is  determined  that  New  Jersey  would 
in  fact  have  to  implement  additional 
TCMs  to  meet  the  15  percent  RFP 
requirement,  and  a  subsequent 
submission  of  a  revised  15  percent  SEP 
is  required,  EPA  would  have  to 
reevaluate  its  approval  of  the  second 
element  of  the  VMT  SIP. 

New  Jersey  has  met  the  first  and 
second  requirements  of  the  VMT  offset 
plan.  The  third  requirement  is  for  New 
Jersey  to  use  TCMs  as  necessary  to 
achieve  attainment  of  the  ozone  NAAQS 
and  meet  post-1996  RFP  requirements. 
This  third  requirement  will  be 
addressed  in  future  rulemaking  after 
EPA  receives  and  evaluates  New  Jersey’s 
attainment  and  post- 1996  RFP  SIP 
submissions. 

Nothing  in  this  nile  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 


Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  direct  final  action  will 
be  effective  December  16, 1996,.  unless, 
by  November  14, 1996,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  rule  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  'The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no 
adverse  comments  are  received,  the 
public  is  advised  that  tfiis  rule  will  be 
effective  December  16, 1996.  (See  47  FR 
27073  and  59  FR  24059). 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  US  EPA, 
427  US  246,  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  the  private  sector,  or 
to  State,  local,  or  tribal  governments  in 
the  aggregate. 

Throu^  submission  of  this  SIP  or 
plan  revision,  the  State  and  any  affected 


local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
Section  182(d)  of  the  Clean  Air  Act. 
These  rules  may  bind  State,  local  and 
tribal  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  approved  by 
this  action  would  impose  any  mandate 
upon  State,  local  or  tribal  governments 
either  as  the  owner  or  operator  of  a 
source  or  as  a  regulator,  or  would 
impose  any  mandate  upon  the  private 
sector,  EPA’s  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  state 
law.  Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi'om  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
state,  local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  firom  review 
under  Executive  Order  12866. 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  rule  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  firom 
date  of  publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  rule  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 
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Dated:  July  29, 1996. 

William  J.  Muszynaki, 

Deputy  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF — New  Jersey 

2.  Section  52.1582  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  52. 1582  Control  strategy  and 
regulations:  Ozone  (volatile  organic 
sub^ances)  and  carbon  monoxide. 
***** 

(e)  The  November  15, 1993  SIP 
revision  adds  136  transportation  control 
measures  to  the  SIP  which  will 
contribute  emission  reductions  towards 
meeting  the  15  Percent  requirement  of 
the  ozone  SIP. 

(f)  The  November  15, 1993  SIP 
revision  provides  a  1993  demonstration 
that  grov^  in  emissions  firom  growth  in 
vehicle  miles  traveled  will  not  increase 
through  2007  and  that  offsetting 
emission  reductions  are  not  required. 

(FR  Doc.  96-26202  Filed  10-11-96;  8:45  am) 
BiLUNQ  CODE  aseo-ao-p 

40  CFR  Part  52 

PNA-29-01-6637;  A-1-FRL-6618-3] 

Approval  and  Promulgation  of  Air 
Quality  hiqilementation  Ptens; 
Massachusetts;  Amendment  to 
Massachusetts’  SIP  (for  Ozone  and  for 
Carbon  Monoxide)  for  Establishment 
of  a  South  Boston  Parking  Freeze 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
and  requires  the  Boston  Air  Pollution 
Control  Commission  (BAPCC)  and  the 
Massachusetts  Port  Authority 
(Massport)  to  control  the  growth  of 
parking  spaces  in  the  South  Boston 
neighborhood  of  Boston.  The  effect  of 
controlling  parking  growth  is 
anticipated  to  be  a  decrease  in  vehicle 
miles  travelled  (VMT),  thereby  holding 
automobile  usage  to  levels  within  the 
practical  capacity  of  the  local  street 
network.  Vehicular  emissions  of  carbon 


monoxide,  hydrocarbons  and  nitrogen 
oxides  will  be  reduced  compared  with 
their  expected  levels  if  parking  is  not 
constrained.  These  pollutants  contribute 
to  the  carbon  monoxide  and  ozone  air 
pollution  problems  in  the  Boston 
urbanized  area.  This  SIP  revision  adds 
the  South  Boston  Parking  Freeze  Area  to 
ongoing  parking  management  plans  in 
the  Metropolitan  Boston  Area.  The 
intended  eRiect  of  this  action  is  to 
approve  the  changes  to  Massachusetts’ 
SIP.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act 
(CAA). 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  14, 1996. 

ADDRESSES:  Ckipies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S; 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  (LE-131),  Washington, 
D.C.  20460;  and  Division  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Cooke,  (617)  565-3508. 
SUPPLEMENTARY  INFORMATION:  Ou 
October  3, 1994  (59  FR  50211-50214), 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the 
Commonwealth  of  Massachusetts.  The 
NPR  proposed  approval  of  a  revision  to 
Massachusetts  Etepartment  of 
Environmental  Protection  (EffiP)  State 
Implementation  Plan  (SIP)  by  adding  or 
amending  four  definitions  in  310  CMR 
7.00,  and  inserting  provisions  for  a  City 
of  Boston/South  Boston  Parking  Freeze 
at  310  CMR  7.33. -The  formal  SIP 
revision  was  submitted  by 
Massachusetts  on  July  30, 1993. 

Air  Quality  Impacts 

The  South  Boston  Parking  Freeze  is 
designed  to  reduce  the  growth  of  VMT 
and  trav^-related  air  emissions  by 
controlling  the  growth  of  parking  spaces 
serving  South  Boston.  The  freeze  will 
result  in  air  quality  improvements 
beyond  those  which  would  occur  in  the 
future  without  this  measure. 

For  the  three  South  Boston  zones, 

DEP  expects  the  proposed  h^ze  to 
reduce  total  future  trips  by  15,220  per 
day  or  19  percent  of  the  approximately 
80,105  trips  forecast  with  rmconstrained 
parking.  This  is  a  5.3  percent  reduction 
in  the  hiture  year  trips  without  the 
freeze  in  the  Central  Artery  Study  area. 


and  a  0.3  percent  reduction  overall  in 
Eastern  hfossachusetts. 

Without  the  South  Boston  freeze,  the 
amount  of  VMT  increases  in  the  South 
Boston  zones  are  large.  'On  average  in 
the  three  South  Boston  zones,  DEP 
expects  trips  to  rise  by  about  35  percent 
between  now  and  the  year  2010.  Based 
on  vehicle  trip  reductions  and  the 
related  VMT  change,  a  reduction  of  8.06 
percent  in  VMT  is  obtained  below  the 
level  which  would  otherwise  occur  with 
unconstrained  parking  within  the 
Central  Artery  Study  area,  and  0.3 
percent  over  the  entire  region. 

Using  EPA’s  Mobile  Emission  Factor 
Model  (MOBILE4.1,  the  current  version 
at  the  time  of  the  DEP’s  analysis)  and 
the  Central  Artery  Traffic  Model,  the 
South  Boston  Parking  Freeze  would 
reduce  emissions  pf  volatile  organic 
compounds  (V(X)s)  by  approximately 
74.86  kilograms  per  day  by  the  year 
2010  within  tlie  Central  Artery  Study 
area.  Carbon  Monoxide  emissions 
would  be  reduced  by  558.50  kilograms 
per  day  within  the  Central  Artery  Study 
area. 

Using  the  EPA  MOBILE4.1  emission 
Model  and  the  Central  Transportation 
Planning  Staff  (CTPS)  regional 
transportation  model,  the  South  Boston 
Parking  Freeze  will  reduce  emissions  of 
VCXDs  by  269.79  kilograms  per  day,  and 
of  carbon  monoxide  (CO)  by 
approximately. 1,663.91  kilograms  per 
day  within  Eastern  Meissachusetts.  The 
regional  model  also  accounts  for  the 
secondary  effects  of  reducing  traffic, 
which  will  in  turn  reduce  congestion 
and  emissions  elsewhere  in  the  region. 

EPA  supports  the  South  Boston 
Parking  Freeze  Plan  as  a  means  to 
reduce  VMT  and  ultimately  eliminate 
motor  vehicle  emissions  associated  with 
reduced  VMT.  The  VMT  reduction 
anticipated  with  implementing  the 
South  Boston  Parking  Freeze  Plan  will 
be  accounted  for  through  Highway 
Performance  Monitoring  System’s 
(HPMS)  statistical  sampling  of  VMT 
within  the  Boston  Metropolitan  area. 
VMT  reductions  resulting  from  the 
South  Boston  freeze  will  be  documented 
by  Massachusetts  in  their  emission 
inventories  and  regional  emission 
analysis  (prepared  for  transportation 
conformity)  and  result  in  improved 
ambient  air  quality.  Specific  emission 
credit  associated  with  the  South  Boston 
Parking  Freeze  Plan  is  not  being 
assign^  in  the  SIP.  In  addition,  because 
Massachusetts  will  account  for  VMT 
and  emission  benefits  in  the  base 
scenario  for  their  ozone  SIP, 
Massachusetts’  Reasonable  Further 
Progress  Plan  does  not  identify  the 
South  Boston  Parking  Freeze  as  an 
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emission  reduction  element  or  as  a 
contingency  measure. 

Specific  requirements  of  the  South 
Boston  Parking  Freeze  and  the  rationale 
for  EPA’s  proposed  action  are  explained 
in  the  NPR  and  will  not  be  restated  here. 
Public  comments  received  on  the  NPR 
are  addressed  below: 

Public  Comment 

Four  public  comments  were  received 
on  the  NPR.  On  November  2, 1994,  the 
Conservation  Law  Foundation  (CLF) 
submitted  comments  generally 
supporting  approval  of  the  South  Boston 
Parking  Freeze  rule  into  the  SIP.  On 
November  3, 1994  the  City  of  Boston 
Environmental  Department  (BED)  and 
the  Boston  Air  Pollution  Control 
Commission  (BAPCC)  submitted 
comments  questioning  the  potential  air 
quality  benefits  associated  with  a  South 
Boston  Parking  Freeze.  However,  the 
City  of  Boston’s  comments  declared  that 
the  City  is  ready  to  administer  the  South 
Boston  Freeze  and  that  the  City’s 
comments  were  an  effort  to  improve  this 
Freeze.  On  November  14, 1994,  the 
Dorchester  Avenue  Taxpa-yers 
Association  (DATA)  submitted 
comments  assaying  that  the  South 
Boston  Parking  Freeze  will  be  a 
detriment  to  businesses  and  the 
economic  viability  of  South  Boston. 
Finally,  on  November  16, 1994  the 
Boston  Redevelopment  Authority  (BRA) 
submitted  comments  concurring  on  the 
BED  and  BArcC  comment  letter  of 
November  2, 1994. 

The  specific  comments  and  EPA’s 
responses  are  presented  below,  A 
memorandum  summarizing  these 
comments  and  EPA’s  response  is  also 
available  at  the  address  listed  above. 

1.  CLF  had  recommended  at  the  SIP 
development^hase  that  the  BAPCC  be 
designated  as  the  “sole  governing 
authority”  of  the  freeze  program  rather 
than  divide  implementation  between 
BAPCC  and  Mass^rt. 

Response:  1.  D^  has  found  that 
BAPCC  possess  adequate  administrative 
and  enforcement  authority  to  administer 
the  South  Boston  Parking  freeze  on 
private,  public,  and  city  property. 
Similarly  DEP  has  determined  that 
under  state  law  the  Massport  Authority 
has  the  power  of  enforcement  for  the 
parking  freeze  on  property  owned  or 
leased  by  Massport.  Indeed  each  of 
these  entities  is  currently  administering 
the  freezes  in  the  Boston  area.  See  e.g. 
310  CMR  7.30  and  7.31.  While  it  might 
be  simpler  to  have  the  South  Boston 
Parking  Freeze  admini.stered  by  one 
entity,  the  CAA  does  not  authorize  EPA 
to  second-guess  DEP’s  choice  for 
structuring  the  fi^ze,  absent  a  finding 
that  the  local  or  regional  entities  lack 


the  authority  to  implement  the  freeze. 
See  CAA  Section  110(a)(2)(E).  EPA 
believes  that  the  proposed  South  Boston 
Parking  Freeze  SIP  can  be  implemented 
and  is  legally  enforceable,  even  though 
the  administration  is  divided  as 
proposed  between  BAPCC  and 
Massport.  Consistent  with  CAA  Section 
110(a)(2)(E)(iii)  DEP  retains  authority  to 
implement  the  freeze  if  BAPCC  or 
Massport  fail  to  do  so. 

2.  CLF  raised  their  concern  that 
approval  of  the  South  Boston  Parking 
Freeze  as  a  Transportation  Control 
Measure  (TCM)  in  the  SIP,  would  add 
additional  conformity  criteria  that  must 
be  satisfied  before  a  conformity 
determination  could  be  made. 
Specifically,  once  the  parking  fi-eeze  is 
approved  in  the  SIP,  the  Boston 
Transportation  Improvement  Program 
(TIP)  or  Boston  Transportation  Plan 
would  not  be  able  to  conform  to  the  SIP 
unless  the  parking  freeze  is  being 
implementc*d  in  a  timely  manner,  with 
a  commitment  of  adequate  funds  for 
implementing  the  freeze.  CLF  then 
expanded  on  the  requirements  of 
conformity  to  ensure  timely 
implementation  of  TCMs  found  at  40 
CFR  Section  51.418. 

Response:  2.  In  order  to  make  a 
positive  transportation  conformity 
determination,  in  accordance  with 
requirements  set  forth  by  section 
51.418(c)(1),  The  Boston  Metropolitan 
Planning  Organization  must  affinn 
whether  past  obstacles  to 
implementation  of  TCMs  in  the  SIP 
(including  the  Boston,  the  East  Boston/ 
Logan,  the  Cambridge  and  the  new 
South  Boston  Parking  Freezes)  which 
are  behind  the  schedule  established  in 
the  applicable  implementation  plan 
have  been  identified  and  are  being 
overcome,  and  whether  State  and  local 
agencies  with  influence  over  approvals 
or  funding  for  TCMs  are  giving 
maximum  priority  to  approval  or 
funding  for  TCMs. 

3.  The  City  of  Boston  believes  that  the 
addition  of  a  parking  freeze  covering 
South  Boston  is  not  a  viable  air  quality 
measure  as  proposed  and  may  actually 
be  counterproductive.  The  City  raises  its 
concern  that  reductions  in  vehicle  trips 
to  and  from  South  Boston  may  be  more 
than  outweighed  by  VMT  growth  that 
would  result  if  development  is 
displaced  to  the  suburbs.  Suburban 
vehicle  trips  tend  to  he  longer  with 
lower  vehicle  occupancy  rates  and  there 
are  negligible  mass  transit  shares  in  the 
typical  development  in  “suburban 
sprawl”  locations.  In  order  to  determine 
the  full  environmental  impact  of  the 
South  Boston  Freeze,  the  applicability 
of  MEPA/NEPA  notwithstanding,  a 

-  detailed  environmental  impact  report 


with  wide  circulation  and  an 
opportunity  for  comment  may  be  the 
best  method  for  testing  assumptions 
about  freezes  and  would  provide  a 
chance  for  review  of  the  methodology. 

Response:  3.  EPA  believes  that  there 
is  a  substantial  history  of  parking  fieeze 
management  regulations  in  the  Boston 
area  to  support  beneficial  mobile  source 
emission  r^uctions.  DEP  submitted  a 
careful  modeling  analysis  of  VMT 
reductions  that  result  from  the  freeze. 
Although  the  City  of  Boston’s  assertions 
about  possible  development  impacts 
may  be  valid  concerns,  they  are  not 
substantiated  well  enough  for  EPA  to 
overrule  DEP’s  determination  that  the 
Freeze  will  yield  VMT  reductions  and 
air  quality  benefits.  Pursuant  to  CAA 
requirements  for  a  state  public  hearing 
on  all  SIP  actions,  there  have  been 
significant  opportunities  for  the  public 
to  review  and  comment  on  the  South 
Boston  Parking  Freeze  Regulation. 

4.  The  city  of  Boston  questions  the 
efficacy  of  such  a  labor  intensive  and 
complex  bureaucracy  for  the  sake  of  a 
.03%,  at  best,  VMT  reduction  region 
wide.  For  what  it  will  cost  to  implement 
this  plan,  the  Boston  Environmental 
Department  believes  compliance  with 
existing  ride  sharing  regulations, 
development  of  Transportation 
Management  Associations  (TMAs),  and 
revision  of  cities  and  towns  zoning 
requirements  would  result  in  more 
significant  VMT  reductions. 

Response:  4.  EPA  endorses  cost 
efiiciency  and  the  greatest  possible 
emission  reductions  of  nonattainment 
pollutants.  The  SIP  process.imder  the 
CAA  leaves  it  to  the  States,  however,  to 
choose  from  a  wide  variety  of  programs 
to  develop  a  strategy  to  attain  clean  air 
and  achieve  the  National  Ambient  Air 
Quality  Standards,  as  well  as  achieving 
all  state  air  quality  standards  and  state 
air  quality  guidelines.  The  state  has  the 
flexibility  to  include  a  South  Boston 
Parking  Freeze  and  Management 
Program  as  part  of  their  overall  strategy 
to  attain  clean  air  goals.  Indeed  EPA  has 
no  authority  to  disapprove  a  state’s 
choice  of  control  measure  solely 
because  EPA  disagrees  with  the  state’s 
assessment  of  its  cost-effectiveness. 
Union  Electric  Co.  v.  EPA,  427  U.S.  246 
(1976).  Furthermore,  this  parking  freeze 
will  complement  existing  Parking 
Freeze  Programs  in  the  Metropolitan 
Boston  Area. 

5.  The  City  of  Boston  believes  where 
the  air  quality  problem  is  regional  in 
nature,  such  as  ground-level  ozone,  a 
regional  solution  is  the  only  reasonable 
approach.  The  City  of  Boston 
Environmental  Department  and  Air 
Pollution  Control  Commission  oppose 
to  the  South  Boston  Parking  Freeze 
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because  it  is  a  local  approach  better 
suited  to  localized  pollution  problems, 
such  as  carbon  monoxide. 

Response:  5.  The  Boston 
Environmental  Department  letter  agrees 
with  EPA  that  VMT  reduction  strategies 
such  as  parking  fireezes  may  be  useful  as 
one  component  of  an  overall  traffic 
control  program  to  reduce  localized  air 
quality  problems,  such  as  high  carbon 
monoxide  levels  at  intersections.  EPA 
further  believes  that  the  parking  freeze 
program  would  influence  cvirrent  single 
occupant  vehicle  commuters.  Such  trips 
originate  from  within  Boston’s  large 
interstate  commuting  area  (from  the 
States  of  Rhode  Island,  Maine,  and  New 
Hampshire,  as  well  as  from  central  and 
western  Massachusetts)  and  commuters 
now  paric  in  South  Boston.  The  freeze 
will  eventually  create  incentives  for 
commuters  to  form  carpools  and  utilize 
existing  bus  and  mass  transit  options. 
Such  a  change  in  commuting  habits 
would  result  in  reduced  regional  VMT 
and  would  contribute  to  attainment  of 
the  ozone  standard  in  the  region. 

6.  The  South  Boston  Parking  Freeze 
Regulation  was  changed  from  the 
version  DEP  first  proposed,  to  give 
Massport  administrative  control  over 
the  frmze  as  it  applies  to  Massport 
property.  Since  that  change,  the  City  of 
Boston  has  opposed  the  South  Boston 
Parking  Freeze  in  the  belief  that  the 
freeze  merely  duplicates  existing  land 
use  controls  such  as  the  Restricted 
Parking  District  zoning  and  other 
regulatory  controls.  The  City  of  Boston 
believes  the  freeze  should  apply  to 
Massport. 

Response:  6.  The  existing  state 
regulation  now  being  approved  will 
place  a  cap  on  parking  spaces  under  the 
jurisdiction  of  both  the  City  of  Boston 
and  Massport.  The  overall  number  of 
spaces  allowed  under  the  freeze  has  not 
changed  as  a  result  of  giving  Massport 
control  over  spaces  it  operates.  There 
has  been  no  relaxation  of  the  parking 
freeze  regulation  as  it  applies  to 
Massport  property.  EPA  cannot  require 
DEP  to  adopt  a  specific  structure  for 
implementing  the  freeze,  as  long  as  the 
free2»  is  structured  so  that  DEP  may 
implement  it  if  the  City  of  Boston  or 
Massport  fail  to  do  so,  consistent  with 
CAA  section  110(a)(2)(E)(iii). 
Furthermore,  it  is  EPA’s  opinion  that 
the  parking  breeze  regulation  will 
compliment  existing  land  use  controls 
such  as  the  Restricted  Parking  District 
Zoning  and  other  regulatory  controls  by 
adding  federal  and  state  enforcement 
provisions  to  controls  that  have  been 
effective  at  limiting  parking  growth  in 
South  Boston. 

7.  Several  commenters  believed  that 
the  definition  of  “motor  vehicle”  in  the 


state  regulation  is  ambiguous  especially 
as  to  trucks,  buses,  construction 
equipment  and  other  vehicles. 

Response:  7.  The  definition  for  motor 
vehicle  and  parking  space  clearly  covers 
passenger  vehicles  using  parking  spaces 
within  the  South  Boston  Parking  Freeze 
area,  which  is  the  overwhelming  bulk  of 
the  parking  supply  that  Massachusetts 
seeks  to  regulate.  However,  the 
definition  of  motor  vehicles  is  not  clear 
when  one  thinks  about  trucks,  busses 
and  commercial  vehicles  that  park  on 
streets  or  odd  comers  of  lots. 
Massachusetts  agrees  with  EPA  that  the 
application  of  the  South  Boston  Parking 
Freeze  Regulation  to  ccmunercial 
vehicles  (trucks,  busses  and  the  like)  is 
unclear  in  the  existing  regulation.  EPA 
understands  that  DEP  will  address  this 
implementation  question  in  the  near 
future  through  operational  guidance.  In 
any  case,  the  mle  is  clear  as  to 
passenger  vehicles,  and  will  address  the 
vast  majority  of  vehicles  using  South 
Boston  for  parking.  '  ^ 

8.  The  Boston  Redevelopment  ^ 

Authority  (BRA)  identified  two 
economic  initiatives  that  in  their 
opinion  required  a  delay  in  the  SIP 
amendment  until  the  impact  of  the 
picking  breeze  could  be  determined.  The 
fii^  initiative  is  a  City  report  calling  for 
a  major  exposition  center  to  be 
developed  in  the  South  Boston 
Industrial  Zone  or  in  the  Piers  Zone. 

The  second  initiative  is  a  June  29, 1994 
Boston  Empowerment  Zone  application, 
which  calls  for  much  of  the  area  under 
the  South  Boston  Parking  Freeze  to  be 
the  location  for  major  public  and  private 
investment  in  economic  development 
and  job  opportunities  for  poor  residents 
of  the  City. 

Response  8:  EPA  does  not  envision 
the  endorsement  of  the  existing  State 
regulation  to  impose  any  new 
developmental  constraints  or  to  have 
any  derogatory  effect  on  BRA’s 
proposed  development  plans.  In  fact, 
many  of  the  Federal  government’s 
recent  actions  in  South  Boston  to  fund 
public  transit  projects  and  mass  transit 
improvements,  modify  the  approaches 
and  connecting  roads  to  the  Third 
Harbor  Tunnel  (Ted  Williams  Tunnel), 
and  undertake  tlie  construction  of  a  new 
Federal  Courthouse  in  South  Boston 
have  all  been  consistent  with  BRA’s 
development  plans  for  South  Boston. 
Furthermore,  EPA  has  no  authority  to 
disapprove  the  proposed  SIP 
amendment  because  of  possible 
development  plans  that  may  be 
implemented  in  the  future. 

9.  Several  commenters  raised  concern 
that  the  South  Boston  Parking  Freeze 
might  place  South  Boston  businesses 
and  industries  at  a  competitive 


disadvantage  to  suburban  locations,  in 
part,  because  of  the  perception  of  yet 
another  regulatory  hurdle  placed  in  the 
way  of  new  investment.  At  a  time  when 
Boston  Harbor  and  the  Port  of  Boston  is 
being  revitalized,  an  additional 
regulatory  initiative  targeting  this 
neighborhood  threatens  to  drive  out 
existing  business  and  frighten  off  the 
financial  community,  stifling  the  rebirth 
of  this  industrial,  commercial  and 
residential  community. 

Response:  9.  The  state  regulation  for 
South  Boston  Parking  Freeze  has  been 
in  place  since  April  9, 1993,  with  no 
reports  of  adverse  economic  impact. 
Since  that  time  considerable  federal, 
state,  city  and  local  funds  have 
support^  projects  in  South  Boston 
including:  Boston  Harbor  clean-up  and 
improvement;  the  Port  of  Boston;  the 
new  Federal  Courthouse;  planning  and 
future  implementation  of  the  South 
Boston  Piers  Transitway  Project;  rail 
and  road  enhancement  projects 
associated  with  the  Central  Artery/Third 
Harbor  Tunnel  construction  in  South 
Boston;  and  new  business  start  ups  in 
South  Boston.  Moreover,  the  CAA  SIP 
process  leaves  decisions  about  the 
economic  impact  of  SIP  control 
measures  to  the  State.  As  discussed 
above,  EPA  has  no  authority  to 
disapprove  a  state’s  SIP  proposal  for 
reasons  of  economic  hardship.  Union 
Electric,  supra. 

10.  Several  commenters  raised  a 
concern  regarding  funds  and  funding 
source(s)  necessary  for  the  City  of 
Boston  to  implement  the  Freeze. 

Response:  10.  At  the  request  of  the 
City  of  Boston,  the  Massachusetts’  State 
Auditor  has  determined  that  the  South 
Boston  Parking  Freeze  need  not  be 
carried  out  by  the  City  imtil  funding  is 
provided  by  the  State.  ThisTuling  is 
based  on  the  Local  Mandate  Law 
[General  Laws  Chapter  29,  Section  27c, 
so-called  “Proposition  2V2’’],  which 
allows  for  the  City  of  Boston  to  request 
a  compliance  exemption  finm  a  State 
imposed  unfimded  mandate.  Here  the 
City  argues  and  the  Massachusetts 
Auditor  agrees  that  the  State’s  South 
Boston  Parking  Regulation  imposes  an 
unfunded  state  mandate  on  Boston. 

Such  an  action  could:  one,  force,  the 
State  to  provide  funds  that  the  City  may 
determine  necessary  to  implement  the 
freeze;  or  two,  force  the  State  to 
implement  the  freeze  itself.  However, 
neither  action  would  change  the 
requirement  to  implement  and  enforce 
the  South  Boston  Parking  Freeze  as  a 
federally  approved  SIP  control  measure. 
Note  that  while  approving  the  freeze 
into  the  SIP  does  make  it  federally 
enforceable,  the  freeze  is  not  a  federally 
required  control  program  under  the 
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Clean  Air  Act  and  EPA’s  SIP  approval 
does  not  impose  any  new  requirements 
beyond  those  already  included  in  the 
state  regulations. 

11.  DATA  commented  that  the  public 
notification  process  by  DEP  was  flawed. 

Response:  11.  EPA  regrets  that  DATA 
did  not  learn  about  the 
Commonwealth’s  November  30, 1992 
public  meeting/hearing  on  the  South 
Boston  Parking  Freeze.  However,  DEP 
followed  state  r^ulations  and  policy 
regarding  public  participation  and 
outreach  throughout  the  development  of 
310  CMR  7.33,  and  has  submitted  ample 
documentation  that  it  met  the 
procedural  requirements  of  CAA  section 
110(1)  and  40  CFR  sections  51.102  and 
51.104(f).  DATA  submitted  a  comment 
letter  dated  November  10, 1994 
(received  November  16)  to  EPA  which 
EPA  is  now  addressing.  EPA  notes  that 
DATA  has  since  participated  in  the 
implementation  of  the  South  Boston 
Parking  Freeze  when  several  of  its 
members  testified  during  a  July  8, 1994 
public  hearing  held  by  DEP  on  the 
parking  fi^ze  plan  and  inventory. 

12.  DATA  commented  that  the  South 
Boston  Parking  Freeze  is  arbitrary  and 
that  the  regulations  will  not  resolve  the 
regional  air  quality  problem. 

Response:  12.  Tne  South  Boston 
Parking  Freeze  is  a  transportation 
control  measure  chosen  by  the 
Commonwealth  of  Massachusetts  as  one 
of  its  strategies  to  attain  clean  air.  The 
South  Boston  area  was  part  of  the 
Boston  moderate  carbon  monoxide  (CO) 
nonattainment  area,  which  was 
redesignated  by  EPA  to  attainment  for 
CO  on  April  1, 1996.  Since  CO  is  a 
pollutant  of  local  concern  the  reduction 
of  motor  vehicle  emissions  will  assist 
the  state  in  attaining  and  maintaining 
the  CO  ambient  air  quality  standard.  In 
fact,  the  Boston  CO  redesignation  effort 
and  the  Boston  CO  maintenance  plan 
both  assume  the  implementation  of  the 
current  South  Boston  parking  fieeze 
regulation.  The  South  Boston  area  is 
also  part  of  the  eastern  Massachusetts 
serious  ozone  (O3)  nonattainment  area, 
where  a  reduction  in  vehicle  miles 
traveled  will  reduce  mobile  source 
emissions  of  volatile  organic 
compounds  (VOCs)  and  oxides  of 
nitrogen  (NOx),  both  precursors  for  the 
formation  of  ozone.  Much  of  the  VMT 
reduction  may  well  be  outside  of  the 
parking  freeze  limits,  but  ozone  is  a 
regional  pollutant  which  forms  over 
time  and  often  at  significant  distances 
from  the  original  source  of  the  ozone 
precursors.  VMT  reductions  will 
support  other  efforts  within  the 
Northeast  Ozone  Transport  Region  to 
reduce  ozone  concentrations  and 
episodes.  Projected  emissions 


reductions  calculated  by  DEP  are 
detailed  in  the  Technical  Support 
Document  which  is  contained  in  the 
docket  supporting  this  action. 

13.  DATA  commented  that  the 
parking  freeze  will  impact  South 
Boston’s  business  community 
negatively,  in  light  of  the  fact  that  the 
Pier  and  Industrial  Zones  of  South 
Boston  are  not  presently  served  by 
adequate  public  tran^ortation. 

Response:  13.  The  South  Boston 
Piers/Fort  Point  Channel  Transit  Project' 
will  soon  be  built  in  South  Boston 
through  participation  of  the  Fed.eral 
Transit  Administration,  supplementing 
existing  MBTA  Bus  service.  See  310 
CMR  7.36(2)(g).  Indeed,  this  freeze 
works  in  conjunction  with  transit  and 
high  occupancy  vehicle  lane  measures 
provided  for  in  310  CMR  sections  7.36 
and  7.37  as  an  integrated  plan  to 
encourage  commuters  to  avoid  single 
occupancy  car  trips. 

14.  DATA  asserted  that  the  parking 
freeze  is  unnecessary  because  existing 
zoning  regulation  will  provide  effective 
parking  control. 

Response:  14.  The  South  Boston 
Parking  Freeze  will  work  in  tandem 
with  existing  land  use  and  zoning 
regulations.  There  may  be  future 
changes  to  the  zoning  regulations  and 
individual  waivers  from  zoning 
regulations,  undertaken  without 
carefully  accoimting  for  potential 
impacts  on  VMT  or  air  quality.  The  SIP- 
approved  parking  freeze  will  provide 
additional  assurance  that  efrbrts  to 
restrict  motor  vehicle  miles  traveled  and 
motor  vehicle  emissions  in  South 
Boston  will  not  be  relaxed  without  an 
analysis  of  the  impacts  on  air  quality. 

15.  DATA  believes  that  the  parking 
freeze  is  the  wrong  approach  for 
improving  air  quality.  A  better  way  to 
improve  die  air  quality  is  by  increasing 
the  levels  of  public  transit  and 
accessibility,  by  improving  vehicle 
design  to  reduce  emissions,  and  by 
using  alternative  fuels. 

Response:  15.  The  Commonwealth  is 
actively  exploring  other  measures  to 
attain  and  maintain  air  quality 
standards.  Their  current  approach 
includes  implementing  the  South 
Boston  Parking  Freeze,  maintaining  and 
enhancing  existing  mass  transit  services, 
including  the  South  Boston  Piers 
Transit  project,  conducting  a  statewide 
vehicle  inspection  and  maintenance 
program,  encouraging  introduction  of 
electric  vehicles  into  the  motor  vehicle 
fleet,  and  encouraging  the  use  of 
alternative  fuels  including  reformulated 
fuels,  methanol,  compressed  natural  gas, 
and  propane. 

16.  The  BRA  concurred  in  many  of 
objections  to  the  freeze  described  above, 


and  added  the  point  that  Boston  has 
submitted  an  empowerment  zone 
application  for  the  area  covered  by  the 
f^ze.  The  BRA  maintains  that  the 
freeze  imposes  constraints  on 
development  inconsistent  with  the  goals 
of  an  empowerment  zone.  The  BRA 
cited  to  federal  regulations  (24  CFR  Part 
597)  establishing  the  empowerment 
zone  program  which  BRA  asserts 
require  that  the  federal  government  will 
work  with  communities  that  complete 
the  nomination  process  for  an 
empowerment  zone  “to  overcome 
programmatic  regulations  and  statutory 
impediments  to  encourage  more 
effective  economic,  physical, 
environmental  and  community 
development  activities.’’ 

Response:  16.  EPA  does  not  ^ 

necessarily  agree  with  BRA’s  assertion 
that  the  frmze  is  inconsistent  with  the 
development  of  an  economically  vibrant 
urban  empowerment  zone.  The  freeze  is 
broadly  consistent  with  the  goals  of 
fostering  dense  development,  served  by 
mass  transit,  with  responsible  measures 
designed  to  avoid  automobile  urban 
gridlock.  More  importantly,  however, 
once  the  Commonwealth  has  decided 
that  the  freeze  is  its  choice  for  a  SIP 
control  measure,  the  CAA  does  not  give 
EPA  authority  to  contradict  a  state’s 
choice  even  if  EPA  believed  the  measure 
was  not  the  most  economically  efficient 
way  to  control  air  emissions.  Union 
Electric,  supra. 

Final  Action 

EPA  is  approving  the  South  Boston 
Parking  Freeze  SIP  Amendment  as  a 
revision  to  the  Massachusetts  SIP. 
Today’s  action  makes  final  the  action 
proposed  on  October  3, 1994  (59  FR 
50211). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  revision,  the  State 
and  any  afiected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  1 10 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  The  rules  being  approved 
by  this  action  will  impose  no  new 
requirements  because  such  sources  are 
already  subject  to  these  regulations 
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under  State  law.  Accordingly,  no 
additional  costs  to  State,  locd,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  resvdt 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Re^atory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C!^.  608 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
\vath  jiirisdiction  over  populations  of 
less  tlian  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  al^dy  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibihty  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  supra;  42  U.S.C.  7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 


procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  review  under 
Executive  Order  12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State  t 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circviit  by  December  16, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dio^de.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Re^ster  on  July  1, 1982. 


Dated:  September  10, 1996. 

John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PAFIT  52— [AMENDED]  ^ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(lll)  to  read  as 
follows: 

§52.1120  Identification  of  plan. 
***** 

(c)  *  *  * 

(111)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  July  30, 
1993. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  July  30, 1993  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  Massachusetts  Air  Pollution 
Control  Regulation  310  CMR  7.33, 
entitled  “City  of  Boston/South  Boston 
Parking  Freeze,”  and  the  following 
amendments  to  310  CMR  7.00,  entitled 
“Definitions,”  which  consist  of  adding 
or  amending  four  definitions;  motor 
vehicle  parldng  space;  off-peak  parking 
spaces;  remote  parking  spaces;  wd 
restricted  use  parking,  effective  in  the 
Commonwealffi  of  Massachusetts  on 
April  9, 1993. 

For  the  State  of  Massachusetts: 

3.  In  §  52.1167  Table  52.1167  is 
amended  by  adding  new  entries  to 
existing  state  citations  for  310  CMR  7.00 
Definitions;  and  by  adding  new  state 
citations  for  310  CMR  7.33  City  of 
Boston/South  Boston  Parking  Freeze  to 
read  as  follows: 

§  52.1 1 67  EPA-approved  Massachusetts 
State  regulations. 


Table  52.1167.— EPA-Approved  Rules  and  Regulations. 


State  citation  Title/subject  mittedby  Dat^aj^oved  F^raM^^  52.1120(c)  Comments/unapproved  sections 


310  CMR  7.00  ...  Definitions .  7/30/93  October  15,  (Insert  FR  cita-  111  Adding  or  amending  the  following  defini- 

1996.  tionfrom  tions:  nwtor  vehicle  parking  space; 

pubTished  off-peak  parkirrg  spaces;  remote  park- 

date).  ing  spaces;  and  restricted  use  park¬ 
ing.  " 
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Table  52.1167.— 

EPA-Approved  Rules  and  Regulations— Continued 

State  citation 

Title/subject 

Date  sub¬ 
mitted  by 
State 

Date  approved 
by^A 

Federal  Reg¬ 
ister  citation 

52.1120(c)  Comments/unapproved  sections 

310  CMR  7.33  ... 

City  of  Boston/ 
South  Boston 
Parking 

Freeze. 

7/30/93 

October  15, 
1996. 

[Insert  FR  cita¬ 
tion  from 
published  ) 
date). 

*  *  * 

1 1 1  Applies  to  the  parking  of  motor  vehicles 
within  the  area  of  South  Boston,  in¬ 
cluding  Massport  property  in  Srxith 

Boston. 

• 

* 

• 

. 

(FR  Doc.  96-26201  Filed  10-11-96;  8:45  am] 
BHJJNG  CODE  <6«0-S(M> 


40  CFR  Part  52 

n’N-158-1-0632a;  FRL-6619-6] 

Approval  and  Promulgation  of 
Im^ementation  Plans  State:  Approval 
of  Revisions  to  the  Knox  County 
Portion  of  the  State  of  Tennessee’s 
State  Implementation  Plan  (SIP) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Knox  County  portion  of  the 
Tennessee  State  Implementation  Plan 
(SIP)  to  allow  the  Knox  County 
Department  of  Air  Pollution  Control 
(Knox  County)  to  utilize  permits-by-rule 
for  the  piurpose  of  limiting  potential  to 
emit  (PTC)  criteria  pollutants  for  certain 
source  categories,  to  less  than  the  title  V 
permitting  ma)or  source  thresholds.  EPA 
is  also  approving  under  section  112(1)  of 
the  jClean  Air  Act  several  source 
categories  of  the  submitted  regulations 
for  limiting  PTC  of  hazardous  air 
pollutants  (HAP)  to  less  than  title  V 
permitting  major  source  thresholds. 
These  permits-by-rule  provide  a  way  for 
sources  to  accept  limitations  on  their 
operations  without  the  added  burden  of 
obtaining  source-specific  permits  for  the 
following  source  categories:  fuel- 
burning  equipment  burning  natural  gas/ 
liquified  petroleum  ga$  (LTC)  and/or 
distillate  oil,  fuel  burning  equipment 
burning  natural  gas/LPG  and/or  residual 
oil,  on-site  power  generation,  concrete 
mixing  plants,  coating  operations, 
printing  operations,  and  fiberglass 
molding  and  forming  operations.  On 
May  23, 1995,  Knox  County  through  the 
Tennessee  Department  of  Environment 
and  Conservation  submitted  a  SIP 
revision  fulfilling  the  requirements 
necessary  to  utilize  exclusionary  rules 
to  limit  PTC  of  air  pollutants  in  a 
federally  enforceable  manner. 

OATES:  This  final  rule  is  effective 
December  16, 1996  unless  adverse  or 


critical  comments  are  received  by 
November  14, 1996.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Miller  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
100  Alabama  Street,  SW,  Atlanta, 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
TN158-1-9632.  The  Region  4  office  may 
have  additional  background  dociunents 
not  available  at  the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  E)C 
20460.  Ehivironmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
100  Alabama  Street,  SW,  Atlanta. 
Georgia  30303.  Scott  Miller,  404/562- 
9120. 

Tennessee  Dep€ulment  of 
Environment  and  Conservation, 

Division  of  Air  Pollution  Control,  9th 
Floor,  L  &  C  Annex,  401  Church  Street, 
Nashville,  Tennessee  37243-1531. 

Knox  County  Department  of  Air 
Pollution  Control,  Suite  339,  City- 
Coimty  Building,  400  West  Main  Street, 
Knoxville,  Tennessee  37902. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Miller  at  404/562-9120. 

SUPPLBNENTARY  INFORMATION: 

L  Background  and  Purpose 

On  May  23, 1995,  the  Knox  County 
Department  of  Air  Pollution  Control 
through  the  Tennessee  Department  of 
Environment  and  Conservation 
submitted  SIP  revisions  designed  to 
allow  Knox  County  to  utilize  permits- 
by-rule  for  the  purpose  of  limiting  PTC 
for  fuel-burning  equipment  burning 
natural  LPG  and/or  distillate  oil,  fuel 
burning  equipment  burning  natural  gas/ 


LPG  and/or  residual  oil,  on-site  power 
generation,  concrete  mixing  plants, 
coating  operations,  printing  operations, 
and  fiterglass  molding  and  forming 
operations.  Permits-by-nde  are  designed . 
to  create  federally  enforceable  limits  on 
a  facility’s  PTC  in  a  manner  that  does 
not  require  a  facility-specific  evaluation 
of  emissions  and  limiting  conditions.  As 
such,  permits-by-rule  are  appropriate  for 
the  purpose  of  limiting  PTC  when  a 
facility  has  one  type  of  emission  source. 
EPA  is  approving  all  source  category 
permits-by-rule  submitted  for  purposes 
of  limiting  PTC  for  criteria  pollutants. 
EPA  is  approving  under  section  112(1)  of 
the  CAA,  Knox  Goimty  Air  Pollution 
Control  (KCAPC)  regulations  Section 
25.10.7,  Section  25.10.8,  and  Section 
25.10.10  for  purposes  of  limiting  PTC  of 
HAP  from  coating  operations,  printing 
operations,  and  fiberglass  molding  and 
forming  operations.  For  a  description  of 
this  and  other  ways  to  limit  PTC  for  a 
facility  see  the  EPA  guidance  document 
entitled  “Options  for  Limiting  the 
Potential  to  Emit  (PTC)  of  a  Stationary 
Source  Under  Section  112  and  Title  V 
of  the  Clean  Air  Act  (Act)’’  dated 
January  25, 1995,  from  John  Seitz  to  the 
EPA  Regional  Air  Division  Directors. 

These  permits-by-rule  were  designed 
to  meet  criteria  listed  in  the  EPA 
guidance  memorandum  entitled 
“Guidance  for  State  Rules  for  Optional 
Federally  Enforceable  Emissions  Limits 
Based  on  Volatile  Organic  Compound 
Use’’  dated  October  15, 1993,  from  D. 
Kent  Barry  to  the  EPA  Regional  Air 
Division  Directors,  an  EPA  guidance 
document  entitled  “Approaches  to 
Creating  federally-Enforceable 
Emissions  Limits’’  dated  November  3. 
1993,  and  the  January  25, 1995, 
guidance  memorandum  referenced 
above.  These  guidance  documents  set 
out  specific  guidelines  for  permit-by¬ 
rule  development  regarding 
applicability,  compliance  determination 
and  certification,  monitCH-ing,  reporting, 
record  keeping,  public  involvement, 
practical  enforceability,  and  the 
requirement  that  a  facility  cannot  rely 
on  emission  limits  or  caps  contained  in 
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a  permit-by-rule  to  justify  violation  of 
any  rate-based  emission  limits  or  other 
applicable  requirements. 

A  permit-by-rule  applies  to  facilities 
which  agree  to  limit  their  annual 
emissions  to  less  than  major  source 
thresholds  for  criteria  and/or  hazardous 
air  pollutant  (HAP)  emissions.  A  permit- 
by-rule  must  also  provide  that  a  facility 
owner  or  operator  specifically  apply  for 
coverage  under  the  permit-by-rule. 
KCAPC  regulation  Action  25.10.C.5 
requires  that  a  facility  operating  under 
a  permit-by-rule  must  submit  a  written 
statement  verifying  this  status  to  the 
Department.  The  source  categories 
covered  by  the  permit-by-rule 
regulations  are  fuel-burning  equipment 
burning  natural  LPC  and/or  distillate 
oil,  fuel  burning  equipment  burning 
natural  gas/LPG  and/or  residual  oil,  on¬ 
site  power  generation,  concrete  mixing 
plants,  coating  operations,  printing 
operations,  and  fiberglass  molding  and 
forming  operations.  As  such,  these 
regulations  meet  the  guidelines 
specified  in  the  October  15, 1993,  and 
the  January  25, 1995,  guidance 
documents  that  require  a  permit-by-rule 
to  clearly  identify  the  category  of 
sources  that  qualify  for  the  rule’s 
coverage. 

The  October  15, 1993,  and  the  January 
25, 1995,  guidance  documents  suggest 
that  facilities  be  required  to  show 
compliance  with  the  permit-by-rule  on 
a  yearly  basis  by  requiring  monthly 
record  keeping  of  the  relevant  variable 
causing  emissions  and  showing 
compliance  using  the  monthly  record  of 
the  relevant  variable  affecting 
emissions.  The  January  25, 1995, 
guidance  document  stipulates  that 
where  monitoring  c:annot  be  us^d  to 
determine  emissions  directly,  limits  on 
appropriate  operating  parameters  must 
be  established  for  the  units  or  source, 
and  monitoring  must  verify  compliance 
with  those  limits.  In  the  case  of  the 
Knox  County  regulations,  a  facility  is 
required  to  keep  records  of  the  use  of  or 
processing  of  a  product  or  substance 
that  produces  the  emissions.  For 
instance,  KCAPC  Regulation  Section 
25.10.B.8  requires  printing  operations  to 
keep  monthly  records  of  materials 
including  but  not  limited  to  inks, 
thinners,  and  solvents  if  they  contain 
any  VCXl  or  HAP.  The  printing  facility 
must  then  show  compliance  with  the 
20,000  pounds  per  year  limitation 
during  any  twelve  consecutive  month 
period.  EPA  believes  that  the  permit-by- 
rule  submitted  by  Knox  County  meets 
guidelines  outlined  in  the  October  15, 
1993,  and  January  25, 1995,  guidance 
documents  for  purposes  of  detailing 
specific  compliance  monitoring  to  show 


compliance  with  the  relevant  limit 
resulting  from  a  permit-by-rule. 

The  October  15, 1993,  guidance 
document  recommends  that  all 
submittals  that  result  from  permit-by- 
rule  be  certified  for  truth,  accuracy,  and 
completeness.  KCAPAC  regulation 
Section  25.10.C.3  requires  that  each 
facility  which  chooses  to  be  covered  by 
a  permit-by-rule  must  submit  annual 
reports  and  compliance  certifications 
addressing  the  applicable  requirements, 
and  terms  and  conditions  of  each 
standard.  Therefore,  EPA  believes  that 
the  permit-by-rule  regulations  submitted 
by  Knox  County  meet  requirements 
outlined  in  the  October  15, 1993, 
guidance  document  for  purposes  of 
certification  with  respect  to  truth, 
completeness,  and  accuracy. 

The  October  15, 1993,  guidance 
document  recommends  that  reporting 
.  requirements  should  vary  based  on  how 
close  the  facility  emissions  are  to  the 
relevant  major  source  threshold.  For 
facilities  that  are  close  to  the  major 
somce  threshold,  the  guidance 
recommends  that  a  state  or  local  air 
pollution  control  agency  require  more 
frequent  reporting  of  the  variable 
affecting  emissions  (e.g.  gasoline 
throughput).  KCAPC  Regulation  Section 
25.10.C.3  requires  all  facilities  to  report 
emissions  information  or  the  variable 
directly  affecting  emissions  on  an 
annual  basis.  While  under  ideal 
circumstances,  Knox  County  would 
require  more  fi^uent  reporting  as  the 
relevant  variable  affecting  emissions 
approached  major  source  levels  for  title 
V,  EPA  believes  that  coupled  with  the 
requirement  found  in  KCAPC 
Regulation  Section  25.10.C.4,  which 
requires  that  any  exceedance  of  any 
applicable  limitation  be  reported  by  one 
week  after  occurrence,  Knox  County’s 
permit-by-rule  regulations  meet 
requirements  outlined  in  the  October 
15, 1993,  guidance  document  for 
purposes  of  reporting  the  relevant 
variable  affecting  emissions  from  the 
process.  The  October  15, 1993-,  guidance 
document  also  requires  that  a  facility 
report  any  exceedance  of  an 
exclusionafy  rule  within  one  week  after 
its  occurrence.  The  Knox  County 
regulations  satisfy  this  requirement  by  a 
verbatim  incorporation  of  this 
requirement  in  KCAPC  Regulation 
Sertion  25.10.C.4.  Therefore,  EPA 
believes  that  the  Knox  County 
regulations  meet  the  requirements  set 
out  in  the  above-listed  guidance 
documents  for  reporting. 

The  October  15, 1993,  and  the  January 
25, 1995,  guidance  documents  specify 
that  record  keeping  is  required  by  a 
facility  to  show  that  the  facility  is 
eligible  for  the  permit-by-rule  and  that 


the  facility  is  in  compliance  with  the 
relevant  permit-by-rule.  The  October  15, 
1993,  guidance  document  requires  that 
record  keeping  be  maintained  on  site 
and  available  to  the  permitting  authority 
upon  demand.  The  October  15, 1993, 
guidance  document  also  requires  that  a 
facility  be  required  to  retain  records  for 
a  period  sufficient  to  support 
enforcement  efforts.  The  Knox  County 
regulations  require  that  copies  of  all 
records  required  to  be  kept  for  permit- 
by-rule  purposes  be  kept  on  site.  The 
permit-by-rule  regulations  submitted  by 
Knox  County  require  that  records  be 
kept  for  a  period  of  five  years  from  the 
date  of  last  entry.  EPA  believes  that  a 
five  year  time  period  is  an  adequate 
time  period  for  a  facility  subject  to  a 
permit-by-rule  to  maintain  records  in 
order  to  support  enforcement  efforts. 

The  November  3, 1993,  and  the 
January  25, 1995,  guidance  documents 
set  out  requirements  for  public 
involvement  in  the  development  and 
application  of  permit-by-rule 
regulations.  The  November  3, 1993, 
guidance  document  states  that  if  permit- 
by-rule  regulations  are  sufficiently 
reliable  and  replicable,  EPA  and  the 
public  need  not  be  involved  with  their 
application  to  individual  sources,  as 
long  as  the  protocols  themselves  have 
been  subject  to  notice  and:  opportunity 
to  cmnment  and  have  been  approved  by 
EPA  into  the  SEP.  The  January  25, 1995, 
guidance  document  provides  that  source 
category  standards  approved  into  the 
SIP  or  under  section  112(1)  of  the  Clean 
Air  Act,  if  enforceable  as  a  practical 
matter,  can  be  used  as  federally 
enforceable  limits  on  PTE.  Once  a 
specific  source  qualifies  under  the 
applicability  requirements  of  the  source- 
category  rule,  additional  public 
participation  is  not  required  to  make  the 
limits  federally  enforceable  as  a  matter 
of  legal  sufficiency  since  the  rule  itself 
underwent  public  participation  and 
EPA  review.  The  lOiox  County  permit- 
by-rule  underwent  public  participation 
at  the  local  level  when  these  rules  were 
made  locally-effective.  EPA  has  had  an 
opportunity  to  review  these  regulations 
and  is  publishing  this  notice  to  take 
comment  on  these  regulations  at  the 
'  national  level.  Later  in  this  Federal 
Register  document,  practical 
enforceability  of  Knox  County’s  permit- 
by-rule  regulations  will  be  addressed. 
EPA  believes  that  with  this  Federal 
Register  document  and  other  public 
process  received  at  the  local  level  that 
the  Knox  County  permit-by-rule 
regulations  satisfy  requirements  for 
public  participation  outlined  in  the 
November  3, 1993,  and  the  January  25, 
1995,  guidance  documents. 
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The  January  25, 1995,  guidance 
document  sets  out  requirements  for  a 
permit-by-rule  to  be  practically 
enforceable.  These  requirements  stem 
from  past  precedence  in  what  the  EPA 
his  leqjuir^  for  a  permit  to  be 
considered  enforceable  as  a  practical 
matter.  See  54  FR  27274  (June  28, 1989) 
and  a  June  13, 1989,  EPA  policy 
memorandum  entitled  “Limiting 
Potential  to  Emit  in  New  Source 
Permitting.”  The  criteria  include  clear 
statements  as  to  the  applicability, 
specificity  as  to  the  standard  that  must 
be  met,  explicit  statements  of  the 
compliance  time  frames  (e.g.  hourly, 
daily,  monthly,  or  12-month  averages, 
etc.),  that  the  time  frame  and  method  of 
compliance  employed  must  be  sufficient 
to  protect  the  standard  involved,  record 
keeping  requirements  must  be  specified, 
and  equivalency  provisions  must  meet 
specific  requirements.  In  general, 
practical  enforceability  means  that  the 
provision  must  specify;  (1)  a  technically 
accurate  limitation  and  the  portions  of 
the  source  subject  to  the  limitation;  (2) 
the  time  period  for  the  limitation;  and 
(3)  the  method  to  determine  compliance 
including  appropriate  monitoring, 
record  keeping,  and  reporting.  All  of 
these  elements  have  bmn  discussed 
prior  to  this  paragraph  in  this  Federal 
Register  with  the  exception  of  (2)  above. 
The  Knox  County  regulations  require 
facilities  subject  to  the  permit-by-rule  to 
keep  records  on  a  mon^ly  basis  and  to 
determine  compliance  with  a  yearly 
limit  on  a  calendar  monthly  rolling 
average  basis.  This  method  for 
determining  compliance  with  the 
permit-by-rule  was  addressed 
specifically  as  one  practically 
enforceable  way  to  show  compliance 
with  a  permit  limit  in  the  June  13, 1989, 
guidance  document  entitled  “Limiting 
Potential  to  Emit  in  New  Source 
Permitting.”  As  such,  EPA  believes  the 
Knox  Coimty  permit-by-isile  regulations 
meet  the  requirements  necessary  for  a 
permit-by-rule  to  be  enforceable  as  a 
practical  matter. 

Finally,  the  October  15, 1993, 
guidance  document  stipulates  that  a 
facility  cannot  rely  on  emission  limits  or 
caps  contained  in  a  permit-by-rule  to 
justify  violation  of  any  rate-based 
emission  limits  or  other  applicable 
requirements.  This  requirement  for  title 
V  permitting  is  fulfilled  by  inclusion  of 
KCAPC  Regulation  Section  25.10.C.5 
which  stipulates  that  non-compliance 
with  provisions  of  the  permit-by-rule 
regulations  will  be  subject  to  an 
enforcement  action  unless  the  facility 
has  first  obtained  a  formal  release 
through  a  part  70  permit  or  some  other 


federally  enforceable  permit  fimn  Knox 
County. 

Eligibility  for  federally  enforceable 
permit-by-rule  limitations  extends  not 
only  to  certifications  q^ade  after  the 
effective  date  of  this  rule,  but  also  to 
certifications  issued  under  the  current 
Knox  County  rule  prior  to  the  effectiwi 
date  of  this  rulemaking.  If  Knox  County 
followed  its  own  permit-by-rule 
regulation,  it  received  certifications  that 
established  a  limiting  condition  on  a 
facility’s  PTE.  EPA  will  consider  all 
such  permit-by-rule  certifications  which 
were  submitted  in  a  maimer  consistent 
with  the  Knox  County  regulations  as 
federally  enforceable  upon  the  effective 
date  of  fiiis  action. 

II.  Final  ActiMt 

In  this  action,  EPA  is  approving  the 
Knox  Coimty  permit-by-rule  regulations 
foimd  at  KCAPC  Regulations:  S^tion 
25.10  into  the  Knox  County  portion  of 
the  Tennessee  SIP.  EPA  is  approving 
KCAPC  Regulations  Section  25.10.A, 
25.10.B.7,  25.10.B.8,  25.10.B.10,  25.10.C 
for  purposes  of  limiting  PTE  of  HAP 
under  section  112(1)  of  the  CAA.  The 
EPA  is  publishing  this  document 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Fe^ral  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  December  16, 
1996  unless,  by  November  14, 1996, 
adverse  or  critical  comments  are 
received.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  conunents  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  December  16, 1996. 

EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15, 1990.  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 


separately  in  li^t  of  specific  technical, 
economic,  mid  envircmmental  factma 
and  in  relation  to  relevant  statutory  »id 
regulatory  requirements. 

in.  Admimatrative  RequHrementa 

A.  Executive  Order  12866 

This  actiim  has  been  classified  as  a 
Table  3  actirni  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Regisler  on  January  19, 1989,  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Managemmit 
and  Budget  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600,  EPA  must  prepare  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604. 
Alternatively,  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  ' 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
'  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgatary-impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  morci.  Under  section 
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205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  final 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  U.S.C.  801(a)(1)(A)  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Decembm'  16, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  oxides.  Ozone, 
Particulate  matter.  Sulfur  oxides. 


Dated:  August  29, 1996. 

Robert  F.  McGhee, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220,  (c)  is  amended  by 
adding  paragraph  (c)(140)  to  read  as 
follows: 

§  52.2220  Identification  of  plan. 

*  *  *  tk.  * 

(c)*  *  * 

(140)  Permit-by-rule  regulations  for 
Knox  County  Department  of  Air 
Pollution  Control  submitted  by  the 
Knox  Coimty  Department  of  Air 
Pollution  Control  through  the  Tennessee 
Department  of  Environment  and 
Conservation  on  May  23, 1995  as  part  of 
Knox  Coimty’s  portion  of  the  Tennessee 
SIP. 

(i)  Incorporation  by  reference. 

(A)  Regulation  Section  25.10  of  the 
Knox  County  portion  of  the  Tennessee 
SIP  as  adopted  by  the  Knox  County  Air 
Pollution  Q)ntrol  Board  on  April  12, 
1995. 

(ii)  Other  material.  None. 

[FR  Doc.  96-26199  Filed  10-11-96;  8:45  ami 
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40  CFR  Part  52 

[ME-4)01-3567a;  A-1-FRL-6620-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Stage  II  Vapor  Recovery 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine  on  July 

24. 1995.  This  revision  includes 
requirements  for  controlling  volatile 
organic  compound  (VOC)  emissions 
from  bulk  gasoline  terminals  and 
gasoline  dispensing  facilities.  The 
intended  effect  of  this  action  is  to 
approve  these  regulations  into  the 
Maine  SIP.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act. 
DATES:  This  action  is  effective  December 

16. 1996,  unless  EPA  receives  adverse  or 
critical  comments  by  November  14, 

1996.  If  the  effective  date  is  delayed. 


timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building,  Boston, 
MA  02203.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  (LE-131),  Washington,' 
D.C.  20460;  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  E.  Arnold,  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On  July 
26, 1995,  EPA  received  a  formal  State 
Implementation  Plan  submittal  from  the 
Maine  Department  of  Environmental 
Protection  (DEP)  containing  the 
following  VOC  regulations; 

Chapter  100:  Definitions  Regulation 
Chapter  112:  Bulk  Terminal  Petroleum 

Liquid  Transfer  Requirements 
Chapter  118:  Gasoline  Dispensing 

Facilities  Vapor  Control 

These  regulations  had  been  recently 
revised  pinsuant  to  the  reasonable 
further  progress  (RFP)  requirements  of 
the  Clean  Air  Act  (CAA)  [Section 
182(b)(1)]. 

Background 

On  November  15, 1990,  amendments 
to  the  1977  Clean  Air  Act  were  enacted. 
Public  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q. 
Section  182(b)(1)  of  the  amended  Act 
requires  that  states  with  ozone 
nonattainment  areas  classified  as 
moderate  and  above  develop  reasonable 
further  progress  (RFP)  plans  to  reduce 
VOC  emissions  by  15  percent  within 
these  areas  by  1996  when  compared  to 
1990  baseline  emission  levels.  The  State 
of  Maine  contains  tinee  moderate  ozone 
nonattainment  areas  56  FR  56694  (Nov. 
6, 1991).  EPA,  however,  determined  that 
RFP  plans  were  not  required  in  the 
Lewiston-Aubum  moderate  ozone 
nonattainment  area  and  the  Knox  and 
Lincoln  counties  moderate  ozone 
nonattainment  area  (60  FR  29763,  (June 
6, 1995)).  Therefore,  Maine  adopted  and 
submitted  to  EPA  an  RFP  Plan  for  the  , 
Portland  moderate  ozone  nonattainment 
area  only.  The  revisions  to  Maine’s 
Chapter  112  and  Chapter  118  were 
adopted  in  order  to  generate  VOC 
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emission  reductions  which  are  included 
in  Maine’s  RFP  Plan  for  the  Portland 
area. 

Also,  Section  184(b)(2)  of  the 
amended  Act  requires  that  states  in  the 
'Ozone  Transport  Region  (OTR)  adopt 
Stage  II  or  comparable  ineasures  within 
one  year  of  EPA  completion  of  a  study 
identifying  control  measures  capable  of 
achieving  emissions  reductions 
comparable  to  those  achievable  through 
Section  182(b)(3)  Stage  II  vapor  recovery 
controls.  On  January  13, 1995,  EPA 
completed  its  study  “Stage  II 
Comparability  Study  for  the  Northeast 
Ozone  Transport  Region”  (EPA-452/R- 
94-011).  Therefore,  states  in  the  OTR 
must  adopt  Stage  II  or  comparable 
measures  and  submit  them  to  EPA  as  a 
SIP  revision  by  January  13, 1996.  Maine 
has  not  yet  submitted  its  Stage  II 
comparability  SIP  revision  to  EPA, 
however,  the  reductions  resulting  hem 
Maine’s  revisions  to  Chapters  112  and 
118  may  be  used  by  the  State  in  meeting 
the  Stage  n  comparability  requirement. 

Maine’s  regulation  revisions  are 
briefly  summarized  below. 

Summary  of  Regulation  Revisions 
Chapter  100:  Oehnitions  Regulation 

The  definition  of  “volatile  organic 
compound  (VCX))”  was  revised. 
Acetone,  parachlorobonzotriflouride, 
and  volatile  methyl  siloxanes  are  now 
included  on  the  list  of  compounds  that 
are  exenipted  from  the  definition  of 
VOC  because  of  their  negligible 
photochemical  reactivity. 

Chapter  112:  Bulk  Terminal  Petroleum 
Liquid  Transfer  Requirements 

The  emissitm  limit  for  bulk  gasoline 
terminals  was  lowered  from  80  mg/1  to 
35  mg/1.  Compliance  with  the  new 
lower  limit  is  required  by  August  31, 
1996. 

Chapter  118:  Gasoline  Dispensing 
Facilities  Vapor  Control 

New  Stage  ll  vapor  recovery 
requirements  for  gasoline  dispensing 
facilities  were  added  to  this  regulation. 

Gasoline  dispensing  facilities  in  the 
Portland  ozone  nonattaiiunent  area 
which  dispense  1,000,000  gallons  of 
gasoline  or  more  per  year  must  install 
Stage  II  controls  by  November  15, 1996. 

Maine’s  revisions  will  reduce  VOC 
emissions.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  revisions  were  adopted  as 
part  of  an  effort  to  achieve  the  National 
Ambient  Air  Quality  Standards  for 
ozone.  The  following  is  EPA’s 
evaluation  of  Maine’s  submittal. 


Evaluation  of  Maine’s  Submittal 

In  determining  the  approvabiiity  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the- requirements  of 
the  Act  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  Act  and 
40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA’s 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  various  EPA  policy  guidance 
documents.  The  specific  guidance  relied 
on  for  this  action  is  referenced  within 
the  technical  support  document  and  this 
notice.  For  the  purpose  of  assisting  State 
and  local  agencies  in  developing  WOC 
rules,  EPA  prepared  a  series  of  Control 
Techniques  Guideline  (CTG) 
documents.  The  CTGs  are  based  on  the 
underlying  requirements  of  the  Act  and 
specify  presumptive  norms  for 
reasonably  available  control  technology 
(RACT)  for  specific  source  categories. 
EPA  has  not  yet  developed  CTGs  to 
covef  all  sources  of  VOC  emissions. 
Further  interpretations  of  EPA  policy 
are  found  in,  but  not  limited  to,  the 
following:  (1)  'The  proposed  Post-1987 
ozone  and  carbon  monoxide  policy,  52 
FR  45044  (November  24, 1987);  (2)  the 
document  entitled,  “Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations,  Clarification  to 
Appendix  D  November  24, 1987 
Federal  Register  Notice,”  otherwise 
known  as  the  “Blue  Book”  (notice  of 
availability  was  published  in  the 
Federal  Register  on  May  25, 1988);  and 
(3)  the  “Model  Volatile  Organic 
Compound  Rules  for  Reasonably 
Available  Control  Technology,”  (Model 
VOC  RACT  Rules)  issued  as  a  staff 
working  draft  in  June  of  1992.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rales 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Also,  under  Section  182(b)(3)  of  the 
Act,  EPA  was  required  to  issue  guidance 
as  to  the  efiectiveness  of  Stage  II  vapor 
recovery  systems.  In  November  1991, 
EPA  issued  technical  and  enforcement 
guidance  to  meet  this  requirement.  In 
addition,  on  April  16, 1992,  EPA 
published  the  “General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990”  (General 
Preamble)  (57  FR  13498).  The  guidance 
documents  emd  the  General  Preamble 
interpret  the  Stage  II  statutory 
requirement  and  indicate  what  EPA 
believes  a  State  submittal  needs  to 
include  to  meet  that  requirement. 

EPA  has  evaluated  Maine’s  revisions 
to  its  Chapter  100  and  112  regulations 
and  has  found  that  these  revisions  are 
generally  consistent  with  EPA  model 


regulations,  40  CFR  Part  51.100(s),  40 
CFR  Part  60  Subpart  XX,  and  the 
following  EPA  guidance  document: 
“Control  of  Hydrocarbons  from  Tank 
Truck  Gasoline  Loading  Terminals” 
(EPA-450/2-77-026).  EPA  has  also 
evaluated  the  Stage  II  vapor  recovery 
provisions  which  were  added  to  Maine’s 
Chapter  118  reflation  and  has  found 
that  these  provisions  are  generally 
consistent  with  the  following  EPA 
guidance  documents:  “Technical 
Guidance — Stage  n  Vapor  Recovery 
Systems  for  Control  of  Vehicle  Refrieling 
Emissions  at  Gasoline  Dispensing 
Facilities”  (EPA-450/3~91-022);  and 
“Enforcement  Guidance  for  Stage  n 
Vehicle  Refueling  Control  Programs” 
(October  1991). 

There  is,  however,  one  provision  of 
Chapter  118  which  is  unique  toMaine’s 
Stage  n  program.  'This  provision  is 
briefly  summarized  below. 

Maine’s  Market-Based  Exemption 

Section  12  of  Maine’s  revised  Chapter 
118  includes  a  “market-based 
exemption”  provision  which  states  that 
a  gasoline  dispensing  facility  may  apply 
for  an  exemption  from  the  Stage  II 
requirements  of  the  regulation  if  the 
facility  installs  Stage  II  controls  at 
substituting  facilities  not  otherwise 
subject  to  the  rule  (i.e.,  gasoline 
dispensing  facilities  whose  gasoline 
throughput  is  less  than  the  1,000,000 
gallons  per  year  applicability  threshold 
of  the  regulation).  'The  substituting 
facilities  must  he  located  in  the  Portland 
ozone  nonattainment  area  and  have  a 
total  combined  throughput  which  is 
greater  than  the  throughput  of  the 
facility  requesting  the  exemption.  In 
addition,  “All  substituting  facilities 
participating  in  the  market-based 
exemption  are  subject  to  ail  Stage  II 
requirements  specified  in  Section  4 
(Standards  for  Stage  II  vapor  recovery 
systems).  Section  7  (Testing  for  Stage  n 
vapor  recovery  systems).  Section  8 
(Training  and  Public  Education), 

Section  9  (Recordkeeping  and 
Reporting),  and  Section  10  (Registration 
of  the  Stage  II  vapor  recovery  systems).” 
This  “market-based  exemption” 
provision  may  be  viewed  as  an 
economic  incentive  program  in  which 
participation  is  limited  to  gasoline 
dispensing  facilities. 

In  order  for  EPA  to  grant  approval  of 
a  state’s  economic  incentive  program 
certain  criteria  must  be  met.  These 
criteria  are  outlined  in  EPA’s  Economic 
Incentive  Program  (EIP)  rule  which  was 
promulgated  on  April  7, 1994  (59  FR 
16690)  and  is  codified  at  40  CFR  Part  51 
Subpart  U.  Specifically,  the  EIP  rule 
requires  that  trading  programs  contain 
specific  source  requirements,  replicable 
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emissions  quantification  methods, 
audit/reconciliation  procedures,  and  an 
additional  environmental  benefit 
beyond  that  which  would  be  achieved 
through  a  traditional  regulatory 
program.  EPA  has  evaluated  Maine’s 
Stage  n  market-based  exemption 
provision  and  has  found  that  this 
provision,  in  conjunction  with  the 
state’s  Stage  II  implementation  policy 
(as  stated  in  a  letter  to  EPA  dated  May 
6, 1996),  satisfies  the  criteria  outlined  in 
the  EIP  rule. 

'  A  detailed  discussion  of  Maine’s 
Chapter  100,  Chapter  112,  and  Chapter 
118  revisions  and  EPA ’s  evaluation  are 
contained  in  a  memorandum  dated  June 
19, 1996,  entitled  “Technical  Support- 
Docmnent — ^Maine — Stage  II  Vapor 
Recovery.’’  Copies  of  that  document  are 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  notice. 

EPA  is  publishing  this  action  without 
prior  proposal  in  order  to  expedite  the 
Agency’s  approval  and  anticipates  no 
adverse  comments.  However,  in  a  ^ 
separate  document  in  this  Federal 
Register  publication,  EPA  is  proposing 
to  approve  the  SIP  revision  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  December 
16, 1996  unless  adverse  or  critical 
comments  are  received  by  November  14, 
1996. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  December  16, 1996. 

Final  Action  ^ 

EPA  is  approving  Maine’s  revised 
Chapter  100  “Definitions  Regulation,’’ 
Maine’s  revised  Chapter  112  “Bulk 
Terminal  Petroleum  Liquid  Transfer 
Requirements,’’  and  Maine’s  revised 
Chapter  118  “Gasoline  Dispensing 
Facilities  Vapor  Control.’’ 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 

§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 


profit  enterprises,  and  government 
entitles  with  jurisdiction  over 
populations  of  less  than  50,000. 

dip  approvals  under  Section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act’’), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  millicm 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
Implementation  Plan  revision,  the  State 
and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Sections 
182  and  184  of  the  Clean  Air  Act.  These 
rules  may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  The  rules  being 
approved  by  this  action  will  impose  no 
new  requirements;  such  soqrces  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govermnents,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule’’  as  defined  by  5 
U.S.C.  804(2). 


This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214—2225),  as  revised  by  a  July  10, 

1995  memorandum  firom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fi'om  review  under 
Executive  Order  12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation  . 
Plan  shall  be  considered  separately  j^^n 
light  of  specific  technical,  economic,  ' 

emd  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  16, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).)  Any  such  petition  must  be 
based  on  objections  raised  with 
reasonable  specificity  as  a  public 
comment,  unless  it  was  impracticable  to 
do  so.  Section  307(b)(7)(B).  Therefore, 
interested  parties  should  comment  in 
response  to  the  proposed  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Maine  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  September  23, 1996. 

John  P.  DeVillers, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
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Authority:  42  U.S.C.  7401-7671q. 

Subpart  U — Maine 

2.  Section  52.1020  is  amended  by 
adding  paragraphs  (c)(42)  and  (c)(43)  to 
read  as  follows: 

§  52.1020  Identification  of  plan. 
****** 

(c)*  *  *  ( 

(42)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Mt^e  Depaitmmit  of  Environmental 
Protection  on  July  24, 1995. 

(i)  Incorporation  by  reference. 

(A)  Two  letters  from  the  Maine 
Department  of  Environmental  Protection 
dated  July  24, 1995  submitting  revisions 
to  the  Maine  State  Implementation  Plan. 

(B)  Chapter  100  of  me  Maine 
Department  of  Environmental  Protection 


Regulations,  "Definitions  Regulation," 
definition  of  “volatile  organic 
compounds  (VCXH)”  effe^ve  in  the 
State  of  Maine  on  July  25, 1995. 

(C)  Chapter  112  of  the  Maine 
Department  of  Environmental  Protection 
Reflations,  "Bulk  Terminal  Petroleum 
Liquid  Transfer  Requirements,” 
effective  in  the  State  of  Maine  on  July 
25, 1995. 

(ii)  Additional  materials 
vA)  Nonregulatory  portions  of  the 
submittal. 

(43)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  July  24, 1995. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated  July 


24, 1995  submitting  a  revision  to  the 
Maine  State  Implementation  Plan. 

(B)  Chapter  118  of  the  Maine 
Department  of  Environmental  Protection 
Reflations,  “Gasoline  Dispensing 
Facilities  Vapor  Control,”  effective  in 
the  State  of  Maine  on  July  25, 1995. 

(ii)  Additional  materials 

(A)  Letter  finm  the  Maine  Department 
of  Environmental  Protection  dated  May 
6. 1996. 

(B)  Nonregulatory  portions  of  the 
submittal. 

3.  In  §  52.1031,  Table  52.1031  is 
amended  by  adding  new  entries  to 
existing  state  citations  for  Chapters  100, 
112,  and  118  to  read  as  follows: 

§52.1031  EPA— Approved  Maine 
Regulations. 

***** 


Table  52.1031— EPA— Approved  Rules  and  Regulations 

S«.,c«a«on 


..  Definitions . 

7/19/95 

October  15, 
1996. 

[Insert  FR  cita¬ 
tion  from 
published 
date]. 

(c)(42) 

Definition  of  “VOC”  revised. 

...  Gasoline  Bulk 
Temiinals. 

7/19/95 

October  15. 
1996. 

[Irrsert  FR  cita¬ 
tion  from 
published 
date]. 

(c)(42) 

Emission  limit  lowered  from  80  mg/I  to 
35  mg/I 

*  • 

...  Gasoline  Dis¬ 
pensing  Fa¬ 
cilities. 

7/19/95 

October  15. 
1996. 

[Insert  FR  cita¬ 
tion  from 
published 
date]. 

(c)(43) 

Stage  II  vapor  recovery  requirements 
added. 

[FR  Doc.  96-26197  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  6560-5(M> 


40  CFR  Parts  52  and  81 

[LA-27-1-7166a,  NM-30-1-7299a,  FRL- 
5612-71 

Clean  Air  Act  (Act)  Approval  and 
Promulgation  of  State  Implementation 
Plans;  Prevention  of  Significant 
Deterioration  (PSD);  Louisiana  and 
New  Mexico 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  dociunent,  EPA  is 
approving  revisions  to  the  PSD 
permitting  regulations  which  were 
submitted  as  revisions  to  the  State 
Implementation  Plans  (SIP)  for 
Louisiana  and  New  Mexico.  The 
revisions  were  submitted  to  address  the 
replacement  of  the  total  suspended 


particulate  (TSP)  increments,  with 
increments  for  PM-10  (particulate 
matter  10  micrometers  or  less  in 
diameter).  The  EPA  is  approving  the  SIP 
revisions  because  they  are  consistent 
with  the  corresponding  Federal 
regulations.  The  EPA  is  also  removing 
the  TSP  area  designation  tables  and 
revising  and/or  adding  PM-10  area 
designation  tables  in  40  CFR  part  81  for 
these  States.  With  the  PM-10 
increments  becoming  effective  in  these 
areas,  the  TSP  area  designations  no 
longer  serve  any  useful  piupose  relative 
to  PSD. 

DATES:  This  action  is  effective  on 
December  16, 1996,  imless  notice  is 
postmarked  by  November  14, 1996  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register  (FR). 
ADDRESSEES:  Conunents  should  be 
mailed  to  Jole  C.  Luehrs,  Chief,  Air 
Permits  sftion  (6PD-R),  U.S.  EPA 


Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the  State’s 
submittal  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 

Environmental  Protection  Agency, 
Region  6,  Air  Permits  Section  (6PD- 
R),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733 
Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Prote^on  Agency,  401  M  Street, 
S.W.,  Washington,  D.C.  20460 
New  Mexico  Environment  Department, 
Air  Monitoring  and  Control  Strategy 
Bureau,  1190  St.  Francis  Drive,  Room 
So.  2100,  Santa  Fe,  New  Mexico 
87503 

Louisiana  Department  of  Environmental 
Quality,  Office  of  Air  Quality,  7290 
Bluebonnet  Boulevard,  Baton  Rouge, 
Louisiana  70810 
Anyone  wishing  to  review  this 
information  at  the  Region  6  EPA  office 
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should  contact  the  person  below  to 
schedule  an  appointment  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Samuel  R.  Mitz,  Air  Permits  Section 
(6PD-R),  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214)  665-8370. 

SUPPLEMENTARY  ^FORMATION: 
Background  _ 

In  this  document.  EPA  is  acting  on 
revisions  to  the  PSD  permitting 
programs  for  the  States  of  Louisiana  and 
New  Mexico.  The  revisions  were 
generally  made  to  address  the  following 
changes  in  the  Federal  PSD  permitting 
requirements  in  40  CFR  51.166: 

A.  The  replacement  of  the  TSP 
increments  with  increments  for  PM-10, 
which  were  promulgated  by  EPA  on 
June  3, 1993  (58  FR  31622-31638);  and 

B.  The  promulgation  of  revisions  to 
the  Federal  PSD  permitting 
requirements  regarding  utility  pollution 
control  projects  that  States  could 
volimtarily  adopt  into  their  PSD 
regulations,  which  were  promulgated  by 
EPA  on  July  21, 1992  (57  FR  32314- 
32339). 

Spiecifically,  the  following  submittals 
were  made: 

The  Governor  of  Louisiana  submitted 
revisions  to  Louisiana  Administrative 
Code  33:111.  Chapter  5.  Section  509  on 
March  22, 1995,  to  incorporate  changes 
in  the  Federal  PSD  permitting 
regulations  for  PM-10  increments. 

The  Governor  of  New  Mexico 
submitted  revisions  to  20  New  Mexico 
Administrative  Code  2.74  on  June  26, 
1995,  to  incorporate  changes  in  the 
Federal  PSD  permitting  regulations  for 
PM-10  increments. 

This  document  evaluates  the  States’ 
submittals  for  conformity  with  the 
corresponding  Federal  regulations  and 
the  requirements  of  the  Act.  In  addition, 
this  document  provides  justification 
regarding  the  removal  of  the  TSP 
designation  tables  in  40  CFR  part  81  for 
Louisiana  and  New  Mexico. 

This  Action 

A.  Analysis  of  State  Submissions 
1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 


an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565,  April  16, 1992).  The  EPA’s 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
section  110(k)(l)(B)  if  a  completeness 
determination  is  not  made  by  EPA 
within  six  months  after  receipt  of  the 
submission. 

Public  hearings  to  entertain  public 
comment  of  the  initial  PSD  SIP 
revisions  were  held  by  Louisiana  on 
November  29, 1994,  and  by  New  Mexico 
on  April  21, 1995.  After  these  respective 
public  hearings,  the  rule  revisions  were 
adopted  by  each  State.  The  rule 
revisions  were  formally  submitted  to 
EPA  for  approval  on  March  8, 1995, 
hrom  Louisiana  and  Jime  26, 1995,  from 
New  Mexico.  Each  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  shc-rtly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  referenced  above.  The 
submittals  were  foimd  to  be  complete, 
and  letters  dated  July  20, 1995,  were 
forwarded  to  Louisiana  and  New 
Mexico  indicating  the  completeness  of 
each  submittal  and  the  next  steps  to  be 
taken  in  the  processing  of  each  SIP 
submittal. 

2.  Evaluation  of  States’  Submittals 

a.  PM-10  Increment  Revisions.  As 
discussed  above,  EPA  promulgated 
increments  for  PM-10  on  June  3, 1993 
(see  58  FR  31622-31638).  The  EPA 
promulgated  revisions  to  the  Federal 
PSD  permitting  regulations  in  40  CFR 
52.21,  as  well  as  the  PSD  permitting 
requirements  that  State  programs  must 
meet  in  order  to  be  approved  into  the 
SIP  in  40  CFR  51,166.  The  EPA  or  its 
delegated  State  programs  were  required 
to  b^in  implementation  of  the 
increments  by  June  3, 1994,  while  the 
implementation  date  for  States  with  SIP* 
approved  PSD  p>ermitting  programs 
(including  Louisiana  and  New  Mexico) 
will  be  the  date  on  which  EPA  approves 
each  revised  State  PSD  program 
containing  the  PM-10  increments.  In 
accordance  with  40  CFR  51.166(a)(6)(i), 
each  State  with  SIP-approved  PSD 
programs  was  required  to  adopt  the  PM- 
10  increment  requirements  within  nine 
months  of  the  effective  date  (or  by 
March  3, 1995).  For  further  background 


regarding  the  PM-10  increments,  see  the 
June  3, 1993,  FR  document. 

(1)  Louisiana’s  Submittal.  In  order  to 
address  the  PM-10  increments,  the  State 
of  Louisiana  revised  the  following 
sections  of  its  PSD  permitting 
regulations  in  the  Regulation  Louisiana 
Administrative  Code:  33:ni.Chapter  5, 
Section  509.  The  EPA  has  reviewed 
these  revisions  and  has  found  that  the 
revisions  address  all  of  the  required 
regulatory  revisions  for  PM-10 
increments  promulgated  by  EPA  on  June 
3, 1993. 

(2)  New  Mexico’s  Submittal.  In  order 
to  address  the  PM-10  increments,  the 
State  of  New  Mexico  revised  the 
following  sections  of  its  PSD  permitting 
reflations  in  the  20  New  Mexico 
Administrative  Code  2.74.  The  EPA  has 
reviewed  these  revisions  and  has  found 
that  the  revisions  address  all  of  the 
required  regulatory  revisions  for  PM-10 
increments  promulgated  by  EPA  on  June 
3, 1993.  Note  that  the  State  elected  not  ‘ 
to  adopt  40  CFR  51.166(i)(12),  which 
provides  an  exemption  from  addressing 
the  new  PM-10  increments  for  sources 
who  have  submitted  a  PSD  permit 
application  which  the  State  has 
determined  to  be  complete  before  the 
PM-10  increments  take  effect.  New 
Mexico’s  rules  do  not  contain  this 
grandfathering  clause,  which  is 
acceptable. 

b.  TSP  Area  Deletions.  Section  107(d) 
of  the  1977  Amendments  to  the  Act 
authorized  each  State  to  submit  to  the 
Administrator  a  list  identifying  those 
areas  which,  (1)  do  not  meet  a  national 
ambient  air  quality  standin'd  (NAAQS) 
(nonattainment  areas),  (2)  cannot  be 
classified  on  the  basis  of  available 
ambient  data  (unclassifiable  areas),  and 

(3)  have  ambient  air  quality  levels  better 
than  the  NAAQS  (attainment  areas).  In 
1978,  EPA  published  the  original  list  of 
all  area  designations  pursuant  to  section 
107(d)(2)  (commonly  referred  to  as 
“section  107  areas’’),  including  those 
designations  for  TSP,  in  40  CFR  part  81. 

One  of  the  purposes  stated  in  the  Act 
for  the  section  107  areas  is  for 
implementation  of  the  statutory 
requirements  for  PSD.  The  PSD 
provisions  of  part  C  of  the  Act  generally 
apply  in  ail  section  107  areas  that  are 
designated.attainment  or  unclassifiable 
(40  CFR  52.21(i)(3)).  Under  the  PSD 
program,  the  air  quality  in  an  attainment 
or  unclassifiable  area  is  not  allowed  to 
deteriorate  beyond  prescribed  maximum 
allowable  increases  in  pollutant 
concentrations  (i.e.,  increments). 

Tbe  EPA  revised  the  primary  and 
secondary  NAAQS  for  particulate  matter 
on  July  1, 1987  (52  FR  24634), 
eliminating  TSP  as  the  indicator  for  the 
NAAQS  and  replacing  it  with  the  PM-  . 
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10  indicator.  However,  EPA  did  not 
delete  the  section  107  areas  for  TSP 
listed  in  40  CFR  part  81  at  that  time 
because  there  were  no  increments  for 
PM-10  promulgated  at  that  time.*  States 
were  required  to  continue  implementing 
the  TSP  increments  in  order  to  prevent 
significant  deterioration  of  particulate 
matter  air  quality  imtil  the  PM— 10 
increments  replaced  the  TSP 
increments.  With  the  State  adoption  and 
implementation  of  the  PM-10 
increments  becoming  effective,  the  TSP 
area  designations  generally  serve  no 
useful  purpose  relative  to  the  PSD 
program.  Instead,  the  PM-10  area 
designations  now  serve  to  properly 
identify  those  areaa  where  air  quality  is 
better  Aan  the  NAAQS,  i.e.,  “PSD 
areas,”  and  to  provide  the  geographic 
link  necessary  for  implementation  of  the 
PM-10  increments.2 

Thus,  in  the  June  3, 1993,  FR 
document  in  which  EPA  promulgated 
the  PM-10  increments,  EPA  stat^  that, 
for  States  with  SIP-approved  PSD 
programs,  EPA  would  delete  the  TSP 
area  designations  at  the  same  time  EPA 
approves  the  revision  to  a  State’s  plan 
incorporating  the  PM-10  increments. 
For  delegated  PSD  programs  or  in  States 
where  EPA  administers  the  PSD 
program,  the  TSP  area  designations 
were  to  be  deleted  after  the  PM-10 
increments  became  effecti  ve  in  those 
States  (i.e.,  June  3, 1994).  In  deleting 
any  State’s  TSP  area  designations,  EPA 
must  ensure  that  the  deletion  of  those 
designations  will  not  result  in  a 
relaxation  of  any  control  measures  that 
ultimately  protect  the  PM-10  NAAQS. 

(1)  Loviisiana’s  TSP  Areas.  As  stated 
above,  Louisiana  has  adopted  and 
submitted  adequate  PSD  revisions  for 
PM-10  increments.  In  addition, 
Louisiana  had  no  TSP  areas  designated 
as  nonattainment.  Thus,  deletion  of  the 
TSP  area  designations  will  not  result  in 


■  The  EPA  did  not  promulgate  new  PM-10 
increments  simultaneously  with  the  promulgation 
of  the  PM-10  NAAQS.  Under  section  166(b)  of  the 
Act,  EPA  is  authorized  to  promulgate  new 
increments  "not  more  than  2  years  after  the  date  of 
promulgation  of  *  *  *  standards.”  Consequently, 
EPA  temporarily  retained  the  TSP  increments,  as 
well  as  the  section  107  areas  for  TSP. 

2  Note  that  40  CFR  part  81  does  not  presently  list 
all  section  107  areas  for  PM-10.  Only  those  areas 
designated  "nonattainment”  appear  in  the  State 
listings.  This  is  because  under  the  listing  published 
by  EPA  in  the  Federal  Register  on  November  6, 
1991,  EPA’s  primary  objective  was  to  identify 
nonattainment  areas  designated  as  such  by 
operation  of  law  upon  enactment  of  the  1990 
Amendments.  For  States  having  no  PM-10 
nonattainment  areas  designated  by  operation  of  law, 
EPA  did  not  include  a  new  PM-10  listing. 
Nevertheless,  section  107(d)(4)(BKiii)  mandates  that 
all  areas,  not  designated  nonattainment  for  PM-10 
by  operation  of  law,  are  designated  unclassifiable. 
The  PM-10  increments  apply  in  any  area 
designated  unclassifiable  for  PM-10. 


relaxation  of  any  TSP  controls  that 
would  impact  the  PM-10  NAAQS, 

Since  Louisiana  also  has  no  PM-10 
nonattainment  areas  designated  in  the 
State,  there  is  no  PM-10  designation 
table  currently  in  40  CTR  part  81  for 
Louisiana.  Therefore,  EPA  is  deleting 
the  TSP  area  designation  table  and  is 
creating  a  PM-10  area  designation  table 
in  40  CF’R  81.319.  The  EPA  will  retain 
for  PM-10  the  three  section  107  areas 
listed  in  the  current  TSP  table  for 
Louisiana,  consistent  with  the  June  3, 
1993,  FR  document  which  requires 
tetention  of  the  TSP  baseline  areas  for 
PM-10  unless  revised  by  the  State  in 
accordance  with  40  CFR  51.166. 

(2)  New  Mexico’s  TSP  Areas.  New 
Mexico  has  one  area  listed  in  40  CFR 
part  81  as  nonattainment  for  the  TSP 
standards  but  which  is  not  designated 
nonattainment  for  PM-10.  Portions  of 
the  City  of  Albuquerque  were 
designated  nonattainment  for  the 
primary  TSP  standard.  The  Qty  of 
Albuquerque  is  located  in  Bernalillo 
County,  which  is  under  the  jurisdiction 
of  the  Albuquerque/  Bernalillo  County 
Air  ([^ality  Board.  Consequently,  the 
TSP  designations  for  areas  in  Bernalillo 
County  will  be  retained  tmtil  EPA  has 
approved  PM-10  increments  fw 
Bernalillo  County.  All  remaining  areas 
in  New  Mexico  are  in  attainment  status 
for  TSP.  Consequently,  EPA  believes  it 
is  appropriate  at  this  time  to  delete  the 
TSP  designations  for  these  areas.  If  the 
State  subsequently  revises  any  of  the 
particulate  matter  control  strategies 
currently  in  the  SIP  for  these  areas,  it 
must  submit  a  SIP  revision  to  EPA  for 
approval  that  must  meet  all  applicable 
requirements  of  the  Act.  The  CTA  will 
retain  for  PM-10  this  section  107  area 
listed  in  the  current  TSP  table  for  New 
Mexico,  consistent  with  the  June  3, 
1993,  FR  document  which  requires 
retention  of  the  TSP  baseline  areas  for 
PM-10  unless  revised  by  the  State  in 
accordance  with  40  CFR  51.166. 

As  stated  above,  the  State  has  adopted 
adequate  provisions  in  its  PSD  program 
for  the  implementation  of  the  PM-10 
increments.  Therefore,  EPA  is  deleting 
all  parts  of  the  State’s  existing  TSP 
designation  table  in  40  CFR  81.332 
except  for  those  parts  addressing  areas 
in  Bernalillo  County. 

Final  Action 

Based  on  the  review  and  justification 
provided  in  this  document,  EPA  is 
approving  the  SIP  revisions  regarding 
PSD  permitting  submitted  by  States 
of  Louisiana  and  New  Mexico  on  March 
22, 1995,  and  June  26, 1995, 
respectively. 

In  addition,  EPA  is  deleting  the  TSP 
area  designation  tables  and  revising  the 


PM-10  area  designation  tables  in  40  part 
81  as  follows: 

A.  For  Louisiana,  EPA  is  deleting  the 
TSP  area  designation  table  and  is 
creating  a  PM-10  designation  table 
listing  the  “AQCR  019”  area,  the 
“AQOT  022”  area,  and  the  “AQCR  106” 
area  as  unclassifiable  for  PM-10  in  40 
CFR  81.319.3 

B.  For  New  Mexico,  ^A  is  deleting 
all  parts  of  the  State’s  e.xisting  TSP 
designation  table  in  40  CFR  81.332 
except  for  those  parts  addressing  areas 
in  Bernalillo  County. 

In  these  States’  PM-10  area 
designation  tables,  EPA  is  clarifying  that 
the  “Rest  of  State”  areas  denote  a  single 
area  designation  for  PSD  baseline  area 
purposes. 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  FR  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  conunents  be 
filed.  This  action  will  be  effective 
December  16, 1996,  unless  adverse  or 
critical  comments  are  postmarked  by 
November  14, 1996.  If  EPA  receives 
such  comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received  on  this  action,  the  public  is 
advised  that  this  action  will  be  effective 
December  16, 1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  ^A  may  certify,  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  govenunental  entities 


*  At  this  time,  the  EPA  is  designating  the  PM- 
10  areas  as  unclassifiable,  rather  than  attainment,  to 
be  consistent  with  section  107(dK4KB)  of  the  Act 
which  stated  that  any  area  which  was  not  initially 
designated  as  nonattainment  for  PM-10  shall  be 
designated  unclassifiable.  The  EPA  will  consider 
redesignatirig  these  areas  to  “attainment”  status  at 
a  later  date.  Both  "unclassifiable”  and  "attainment” 
areas  have  the  same  status  for  PSD  purposes. 
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with  jurisdiction  over  populations  of 
less  than  50,000.  The  SIP  approvals 
under  section  110  and  subchapter  I,  part 
D  of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  from  basing 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct. 

1976):  42  U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  16, 1996.  Filing  a 
petition  for  reconsideration  of  this  Hnal 
rule  by  the  Administrator  does  not  affect 
the  finality  of  this  rule  for  purposes  of 
judicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  or  postpone  the 
effectiveness  of  this  rule.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  section  307(b)(2)). 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  fiiture  / 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995,  signed  into  law  on  March  22, 

1995,  EPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

Through  submission  oithis  SIP  or 
plan  revision  approved  in  this  action, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  110 
of  the  Act,  The  rules  and  commitments 
approved  in  this  action  may  bind  State, 
local,  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  rules  and 


commitments  being  approved  by  this 
action  will  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
State,  local,  or  tribal  governments,  either 
as  the  owner  or  operator  of  a  source  or 
as  a  regulator,  or  would  impose  or  lead 
to  the  imposition  of  any  mandate  upon 
the  private  sector,  EPA’s  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
requirements  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  horn  this 
action.  Therefore,  EPA  has  determined 
that  this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
'today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

Office  of  Manag«nent  and  Budget 
(OMB)  Review 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubhshed  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memoi^dum  firom  M^y  Nichol% 
Assistant  Administrator  for  Air  and 
Radiation.  The  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  27, 1996. 

Jerry  Clifford, 

Acting  Regional  Administrator  (6RA-D). 

40  CFR  Parts  52  and  81  are  amended 
as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(69)  to  read  as 
follows: 

§52.970  Identification  of  plan. 

A  *  ..  *  *  * 

(c)  •  *  * 

(69)  The  Governor  of  Louisiana 
submitted  revisions  to  Regulation 
Louisiana  Administrative  Code  on 
March  22, 1995  to  incorporate  changes 
in  the  Federal  PSD  permitting 
regulations  for  PM-10  increments. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Regulation  Louisiana 
Administrative  Code  33:III.Chapter  5, 
Section  50S,  effective  February  20, 1995: 
Section  B.  Definitions:  Baseline  Dare; 
Section  B.  Definitions:  Net  Emissions 
Increase;  Section  D.  Ambient  Air 
Increments;  Section  E.8.a.;  Section  K.2.; 
and  Section  P.4. 

A  *  A  *  A 

Subpart  GG — New  Mexico 

3.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(62)  to  read  as 
follows: 

§  52.1620  Identification  of  plan. 

A  A  A  A  A 

(c)  *  *  * 

(62)  The  Governor  of  New  Mexico 
submitted  revisions  to  20  New  Mexico 
Administrative  Code  2.74  on  June  26, 
1995,  to  incorporate  changes  in  the 
Federal  PSD  permitting  regulations  for  . 
PM-10  increments. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  20  New  Mexico 
Administrative  Code  2.74,  effective  July 
20,  1995. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

§§81.319,81.332  [Amendad] 

2.  Section  81.319  is  amended  by 
removing  the  TSP  table. 

3.  Section  81.319  is  further  amended 
by  adding  a  new  table  for  PM-10  to  read 
as  follows: 

§81.319  Louisiana. 

A  A  A  A  A 
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Louisiana— PM-10 


AQCR  019 _ 

AQCR022  _ 

AQCR  106  _ 


4.  Section  81.332  is  amended  by  revising  the  TSP  table  to  read  as  follows: 


DesignaHoe 


Type 


UndassWable 

UndassMabia 

UndessHlable 


- - 

UMMCMOn 


f 81.332  New  Mexico. 


Designailed  area 


AQCR  152: 

BemalWo  County; 

Portions  of  City  of  Atouquerque 
Remainder  of  County . . 


New  Mexico— TSP 


Does  not  meet 
Orimery  stand¬ 
ards 


Cannot  be  das-  Betterthanna- 
secono^snno-  standards 


[FR  Doc.  96-26204  Filed  10-11-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

|MM  Docket  No.  96-75;  RM-8781] 

Radio  Broadcasting  Services; 
Reynokteville,  PA 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUHMARY:  The  Commission,  at  the 
request  of  Priority  Communications, 

Inc.,  substitutes  ^annel  293A  for 
Channel  258A  at  Reynoldsville, 
Peimsylvania,  and  modifies  Station 
WDSN(FM)’s  license  accordingly.  See 
61  FR  18540,  April  26, 1996.  Channel 
293A  can  be  can  be  allotted  to 
Reynoldsville  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner’s  authorized  site.  The 
coordinates  for  Channel  293A  at 
Reynoldsville  are  North  Latitude  41-08- 
41  and  West  Longitude  78-52-41.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  18, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  96-75, 
adopted  September  27, 1996,  and 


released  October  4, 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Wasl^gton,  DC.  The 
complete  text  of  this  decision  may  also 
be  piirchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  23037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73^AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303, 48  Stat.,  as 
amended,  1082;  47  U^.C  154,  as  amended. 

§73.202  [AmeiKM] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Pennsylvania,  is 
amended  by  removing  Channel  258A 
and  adding  Channel  293A  at 
Reynoldsville. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-26364  Filed  10-11-96;  8:45  am] 
BIUJNO  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-163;  RM-87151 

Radio  Broadcasting  Servicas;  Wilson 
Creak,  WA  and  Pendlalon,  OR 

AGENCY:  Fede^  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Wilson  Creek 
Communications,  LLC,  substitutes 
Channel  278C1  for  Channel  277C3  at 
Wilson  Creek,  Washington,  and 
modifies  Station  ICVYF(FM)’s  licmise 
accordingly.  To  accommodate  the 
substitution,  we  also  substitute  Channel 
279C1  for  Channel  278C1  at  Pendleton, 
Oregon,  and  modify  Station 
KWHT(FM)’s  license  accordingly.  See 
60  FR  56034,  November  6, 1995. 
Xhannel  278C1  can  be  allotted  at  Wils(xi 
Creek  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  wRh  a  site 
restriction  of  1.1  kilometers  (0.7  miles) 
south  to  avoid  a  short-spacing  to  the 
proposed  allotment  site  for  Qbannel 
279B,  Rock  Creek,  British  Columbia. 

The  coordinates  for  Channel  278C1  at 
Wilson  Creek  are  North  Latitude  47-24- 
49  and  West  Longitude  119-07-15. 
Additionally,  Channel  279C1  can  be 
allotted  to  Pendleton,  Oregon,  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  at  Station  KWHT(FM)’s 
presently  licensed  site.  See 
Supplementary  Information,  infra. 

EFFECTIVE  DATE:  November  12, 1996. 


/ 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  95-163 
adopted  August  30, 1996,  and  released 
September  25, 1996, 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

The  coordinates  for  Channel  279C1  at 
Pendleton  are  North  Latitude  45-47-51 
and  West  Longitude  118-22-17.  Since 
the  Wilson  Creek  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian  border,  concurrence  of  the 
Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority;  Sections  303, 48  Stat.,  as 
amended,  1082;  47  U.S.Q  154,  as  amended. 

Section  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  277C3 
and  adding  Channel  278C1  at  Wilson 
Creek. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Oregon,  is  amended 
by  removing  Channel  278C1  and  adding 
Channel  279C1  at  Pendleton. 

Federal  Communications  Commission, 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  96-26361  Filed  10-11-96;  8:45  am) 
BILLiNQ  CODE  8712-01-F 


47  CFR  Part  73 

[MM  Docket  Na  95-61;  RM-8648] 

Radio  Broadcasting  Services; 
Temecula,  CA 

agency:  Federal  Communications 
Conun  ission. 


ACTION:  Final  rule. 


StAMNARY:  This  document  allots  Channel 
277 A  to  Temecula,  California,  as  that 
community’s  second  local  FM  service, 
in  response  to  a  petition  for  rule  making 
filed  on  behalf  of  BEXT,  Inc.  See  60  FR 
32130,  June  20, 1995.  Temecula  is 
located  within  320  kilometers  (199 
miles)  of  the  United  States-Mexico 
border  and  therefore,  concurrence  of  the 
Mexican  government  in  this  proposal 
was  obtained.  Coordinates  used  for 
Chaimel  277 A  at  Temecula  are  33-29- 
37  North  Latitude  and  117-08-51  West 
Longitude.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Efiective  November  18, 1996. 

The  window  period  for  filing 
applications  will  open  on  November  18, 
1996,  and  close  on  December  19,1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  277 A  at  Temecula,  California, 
should  be  addressed  to  the  Audio 
Services  Division,  Mass  Media  Bureau, 
(202) 418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  95-81, 
adopted  September  27, 1996,  and 
released  October  4, 1996.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  located  at  1919  M  Street,  NW., 
Room  246,  or  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Secs.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  CaUfomia,  is 
amended  by  adding  Channel  277 A  at 
Temecula. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-26363  Filed  10-11-96;  8:45  ami 
BILUNQ  CODE  e712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  96-11;  RM-6742] 

Television  Broadcasting  Services; 
Waverly,  NY  and  Altoona,  PA 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  WSKG  Public 
Telecommunications  Council,  allots 
UHF  TV  Channel  *57-  to  Waverly,  New 
York,  and  reserves  it  for  noncqmmercial 
educational  use,  as  the  community’s 
first  local  television  serx'ice.  In  addition, 
the  reference  coordinates  for  vacant  and 
unapplied-for  UHF  TV  Channel  *57+  at 
Altoona,  Pennsylvania,  are  modified. 

See  61  FR  6336,  February  20, 1996. 
Channel  *57-  can  be  allotted  to  Waverly 
in  compliance  with  the  Commission’s 
minimiun  distance  sepeiration 
requirements  with  a  site  restriction  of 
5.1  kilometers  (3.1  miles)  north  to  avoid 
a  short-spacing  to  Station  WGBY-TV, 
Channel  57+,  Springfield,  MA,  Station 
WNYS-TV,  Channel  43+,  Syracuse,  NY, 
and  Station  CITY-TV,  Channel  57, 
Toronto,  Ontario,  Canada,  at  coor^nates 
42-03-20  North  Latitude  and  76-32-05 
West  Longitude.  The  reference 
coordinates  for  Channel  *57+  at  Altoona 
are  changed  to  40-24-01;  78-32-42,  to 
reflect  a  transmitter  site  18  kilometers 
(11.2  miles)  southwest.  Canadian 
concmrence  in  the  allotment  at  Waverly 
and  reference  coordinate  change  at 
Altoona  has  been  obtained  since  both 
communities  are  located  within  400 
kilometers  (250  miles)  of  the  U.S.- 
Canadian  border.  The  allotment  at 
Waverly  is  not  affected  by  the  temporary 
freeze  imposed  by  the  Commission  on 
new  television  allotments  in  certain 
metropolitan  areas  but  Altoona  lies 
within  the  fieeze  zone  of  Pittsbui^,  PA. 
Therefore,  the  fireeze  on  applications 
with  respect  to  Channel  *57+  at  Altoona 
will  continue  in  effect.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Efiective  November  12, 1996. 

The  period  for  filing  applications  will 
open  on  November  12, 1996.  If  no 
acceptable  applications  are  filed  by 
IDecember  13, 1996,  there  will  be  no 
additional  opportunity  to  file 
applications  for  this  channel  allotment. 
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FOR  FURTHER  MFORMATION  CONTACT; 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPUEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  96-11, 
adopted  September  20, 1996,  and 
released  September  27, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Cmter  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC* 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Television  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AIIENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Secs.  303, 48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

§73.606  [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  imder  New  York, 
is  amended  by  adding  Waverly,  Channel 
*57-. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-26362  Filed  10-11-96;  8:45  am] 
BILLSIQ  CODE  «712-01-F 


DEPARTMENT  OF  AGRICULTURE 

Procurwnent  and  Property 
Management 

48  CFR  Parts  401  through  453 

RIN  0599^A00 

Agriculture  Acquisition  Reguiation; 
Revision 

AGENCY:  Procurement  and  Property 
Management,  Agriculture. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  is  publishing  a  revised 
Agricultiue  Acquisition  Regulation 
(AGAR)  as  a  final  rule.  We  are  revising 
the  AGAR  to  reflect  changes  in 
acquisition  law  and  regulations  since 
the  AGAR’S  last  major  revision  in  1988, 


to  update  organizational  references 
throughout  me  AGAR,  and  to  streamline 
the  AGAR  as  part  of  the  President’s 
Regulatory  Reform  Initiative. 

EFFECTIVE  DATE:  This  regulation  is 
efiective  November  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  J.  Daragan,  (202)  720-5729. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 
n.  Analysis  of  comments 
in.  Procedural  Requirements 

A.  Executive  Order  Nos.  12866  and  12988. 

B.  Regulatory  Flexibility  Act 

C  Paperwork  Reduction  Act. 

D.  Small  Business  Regrilatory  Enforcement 
Fairness  Act. 

I.  Background 

The  AGAR  implements  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
Ch.  1)  where  further  implementation  is 
needed,  and  supplements  the  FAR  when 
coverage  is  needed  for  subject  matter 
not  covered  by  the  FAR.  The  AGAR  is 
being  revised  as  part  of  the  National 
Performance  Review  (NPR)  program  to 
eliminate  unnecessary  regulations  and 
improve  those  that  remain  in  force. 

As  an  initial  step  in  the  NPR 
regulatory  review  initiative,  the 
Department  of  Agricuhure  (USDA) 
identified  parts  of  the  AGAR  vvhidi 
required  updating  or  streamlining. 
USDA’s  review  indicated  that  almost  all 
parts  required  revision.  Accordingly, 
USDA  has  reviewed  and  made  revisions 
to  substantially  all  parts  of  the  AGAR. 

In  an  Advance  Notice  of  Proposed 
Rulemaking  (61  FR  7456,  February  28, 
1996),  USDA  sought  comments  and 
suggestions  from  the  public  concerning 
what  changes  should  be  made  to  the 
AGAR.  In  a  Notice  of  Propjosed 
Rulemaking  (61  FR  37032,  July  16, 

1996),  USDA  €umoimced  ^at  the 
proposed  revision  of  the  AGAR  was 
available  for  public  review  and 
comment  dming  a  60  day  comment 
pteriod.  The  proposed  rule  was  made 
available  in  hard  copy,  as  an  electronic 
file,  and  as  a  file  on  the  Internet.  The 
Department  of  Agriculture  received 
comments  on  the  proposed  rule  frt>m  4 
Dep)artmental  agencies.  No  comments 
were  received  from  individuals,  private 
business  concerns  (large  or  small),  state 
or  local  governments,  or  other  Federal 
agencies.  In  this  rulemaking  document, 
the  Department  of  Agriculture  is 
finedizing  the  proposed  revision  to  the 
AGAR,  with  changes  made  to  reflect 
certain  comments  received  as  well  as 
recent  amendments  to  the  FAR. 

n.  Analysis  of  Comments 

As  noted,  the  Department  of 
Agriculture  has  carefully  considered  the 
comments  submitted  in  response  to  the 


Notice  of  Pro[>08ed  Rulemaking  and,  as 
discussed  below,  is  modifying  a  few 
[xntions  of  the  rule  as  propos!^  in 
adopting  it  as  final.  The  discussion 
below  is  focused  on  the  major  areas  of 
comment  regarding  the  proposed  rule 
changes. 

One  USDA  agency  commented  that  it 
was  unclear  why  the  public  wovdd  need 
more  than  the  FAR  to  rmderstand  USDA 
acquisition  p>olicy  and  procediues.  We 
believe  that  an  agency  supplement  to 
the  FAR  provides  an  accessible  soiux:e 
of  information  about  agency  acquisition 
policies  which  may  have  an  effect  on 
businesses  dealing  with  USDA.  An 
agency  supplement  may  also  inform  the 
public  in  general  terms  about  which 
official  or  level  of  authority  may  control 
acquisition  decisions  within  the  agency. 
Fu^wmore,  FAR  subpart  1.3  requires 
that  agt*ncy  acquisition  regulations  be 
published  in  the  Federal  Register  when 
they  have  a  significant  efiect  beyond  the 
internal  operating  procedures  of  the 
agency  or  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
ofierors.  The  FAR  also  may  require  that 
FAR  policies  be  implemented  in 
accordance  with  agency  regulations  (see 
FAR  3.301),  or  may  provide  that 
agencies  may  deviate  from  FAR 
procedures  if  specified  in  agency 
acquisition  regulations  (see  FAR 
5.303(a)).  USDA  maintains  the  AGAR  to 
provide  implementing  and 
supplementing  regulations  in 
accordance  with  ffiese  provisions  of  the 
FAR. 

One  USDA  agency  commented  that 
the  AGAR,  whenever  possible,  designate 
the  contracting  officer  as  the  official 
responsible  for  making  acquisition 
determinations  and  carrying  out 
responsibilities  outlined  in  the  FAR  and 
the  AGAR.  Where  this  is  not  possible, 
the  agency  Commented  that  the  head  of 
the  contracting  activity  (HCA)  should  be 
designated  as  the  responsible  official 
with  authority  to  redelegate  to  any  level. 
We  do  not  disagree  that  authority  to 
conduct  acquisitions  and  to  manage 
contracts  should  be  delegated  to  the 
lowest  appropriate  level.  We  have 
sought  to  do  this  throughout  the  AGAR 
to  the  extent  permitted  by  the  FAR.  In 
some  cases,  we  have  sought  to  delegate 
authority  to  an  intermediate  level 
between  the  contracting  officer  and  the 
HCA,  such  as  the  chief  of  the 
ccmtracting  office.  “Chief  of  the 
contracting  office’’  is  a  term  used  in  the 
FAR  and  in  the  current  AGAR,  and  may 
be  applied  by  contracting  activities  to  a 
level  of  authority  consistent  with  their 
organizational  structure.  Accordingly, 
while  we  have  corrected  some 
references  to  authority  levels  which 
were  inconsistent  or  confusing,  we 
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otherwise  have  not  adopted  this 
comment 

Two  agencies  commented  concerning 
proposed  AGAR  419.201— 71(d),  which 
requires  small  business  coordinators 
(OSDBU  coordinators)  to  ensure  that 
piirchases  “under  the  simplified 
acquisition  threshold”  are  reserved  for 
small  business  concerns.  Both  agencies 
noted  that  this  paragraph  is  inconsistent 
with  the  FAR,  which  establishes  a  small 
business  reserve  for  purchases  between 
the  $2,500  micropurchase  threshold  and 
the  simplified  acquisition  threshold.  We 
have  corrected  AGAR  419.201-71(d)  to 
conform  to  the  FAR. 

One  agency  commented  that  AGAR 
433.103,  Protests  to  the  Agency,  did  not 
imply  that  protests  should  be  filed  with 
the  HCA,  and  recommended  that 
protests  be  filed  with  the  contracting 
officer.  AGAR  433.103  establishes 
USDA’s  procedme  for  agency  protests.  It 
designates  the  HCA  as  an  alternate 
forum  for  resolution  of  agency  protests. 
Contractors  may  file  protests  either  with 
the  contracting  officer  or  the  HCA. 
Accordingly,  we  have  not  adopted  this 
comment.  However,  the  comment  did 
suggest  one  potential  ambiguity  in  this 
section.  To  clarify  the  protest  procedure, 
we  have  added  a  requirement  that  the 
protester  provide  a  copy  of  the  protest 
to  the  contracting  officer  if  the  protest 
is  filed  with  the  HCA. 

The  following  additional  changes 
have  been  made  to  the  rule.  These 
changes  were  made  either  to  incorporate 
agency  suggestions  or  to  reflect  changes 
in  the  FAR.: 

(a)  AGAR  401.602-3(b)  is  amended  to 
delegate  ratification  authority  to  the 
Chief  of  the  Contracting  Office. 

(b)  AGAR  403.408,  Evaluation  of  the 
SF 119,  has  been  removed  to  reflect  an 
amendment  to  the  FAR. 

(c)  AGAR  subpart  406.5  has  been 
amended  to  designate  the  Chief, 
Procurement  Policy  Division, 
Procurement  and  Property  Management, 
as  Departmental  Competition  Advocate. 

(d)  AGAR  part  413  nas  been  revised 
to  reflect  an  amendment  to  the  FAR. 

(e)  AGAR  416.404-2  has  been 
amended  to  provide  that  the  head  of  the 
contracting  activity  may  designate  a  fee 
determination  official  for  award  fee 
contracts. 

(f)  AGAR  416.505  has  been  added  to 
designate  the  Chief,  Prociirement  Policy 
Division,  Procurement  and  Property 
Management,  as  Departmental  Delivery/ 
Task  Order  Ombudsman. 

(g)  AGAR  subpart  422.70,  Compliance 
with  the  Immigration  and  Nationality 
Act,  has  been  removed  because  the  issue 
is  now  addressed  in  FAR  subpart  9.4. 

(h)  AGAR  425.102(b)  and  425.202(b), 
concerning  Buy  American  Act 


nonavailability  determinations,  have 
been  removed  because  they  duplicate 
material  in  the  FAR 

(i)  AGAR  425.7,  Restrictions  on 
Certain  Foreign  Purchases,  has  been 
removed  to  reflect  an  amendment  to  the 
FAR 

(j)  AGAR  436.203  has  been  amended 
to  clarify  when  construction  cost 
estimates  may  be  disclosed  by  the 
contracting  officer. 

(k)  AGAR  449.111  has  been  amended 
to  allow  contracting  activities  to 
establish  procedures  for  review  of 
termination  settlements 

m.  Procedural  Requirements 

A.  Executive  Order  Nos.  12866  and 
12988 

A  work  plan  was  prepared  for  this 
regvilation  and  submitted  to  the  Office  of 
Mwagement  and  Budget  pursuant  to 
Executive  Order  No.  12866.  The 
proposed  rule  has  been  determined  to 
be  not  significant  for  the  puri>oses  of 
Executive  Order  No.  12866.  Therefore, 
the  proposed  rule  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget.  This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  proposed  rule  was  reviewed 
imder  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-611,  which  reqiiires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  whi(^  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  AGAR  is  issued  to  implement  or 
supplement  the  FAR,  and  does  not 
materially  add  to  the  impact  of  the  FAR 
regulations  it  implements  or 
supplements.  USDA  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  sm.all  entities,  and,  therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  However,  comments  from 
small  entities  concerning  the  impact  of 
the  proposed  rule  were  solicited  in  the 
Notice  of  Proposed  Rulemeiking  which 
annoimced  the  availability  of  the 
proposed  rule  for  comment  (61  FR 
37032,  July  16, 1996).  No  comments 
from  small  entities  were  received. 

C.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  required  by  the  AGAR 
have  been  approved  by  the  OMB.  OMB 
control  numl^rs  0505-0010,  0505-0011, 
0505-0013,  0505-0014,  0505-0015,  and 
0505-0016  apply  to  the  AGAR.  No 
additional  information  collection  or 
recordkeeping  requirements  are 


imposed  on  the  public  by  this  final  rule. 
Accordingly  no  OMB  clearance  is 
required  by  section  350ffi)  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501,  et.  seq.,  or  OMB’s  implementing 
regulation  at  5  CFR  Part  1320. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  has  been  submitted  to 
each  House  of  Congress  and  the 
Comptroller  General  in  accordance  with 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  401 
Through  453 

Government  contracts.  Government 
procurement. 

For  the  reasons  set  out  in  the 
preamble,  48  CFR  chapter  4  (parts  401 
through  453)  is  revised  as  set  forth 
below: 

W.R.  Ashworth, 

Director,  Procurement  and  Property 
Management. 

Agriculture  Acquisition  Regulation 

SUBCHAPTER  A-CENERAL 

Part  401 — ^Agriculture  Acquisition  Regulation 
System 

Part  402— Definitions  of  Words  and  Terms 
Part  403 — ^Improper  Business  Practices  and 
Personal  Conflicts  of  Interest 
Part  404 — ^Administrative  Matters 

SUBCHAPTER  B— COMPETmON  AND 
ACQUISITION  PLANNING 
Part  405— Publicizing  Contract  Actions 
Part  406 — Competition  Requirements 
Part  407 — ^Acquisition  Planning 
Part  408 — ^Required  Sources  of  Supplies  and 
Services 

Part  409 — Contractor  Qualifications 
Part  410 — [Reserved] 

Part  411 — ^Describing  Agency  Needs 
Part  412 — ^Acquisition  of  Commercial  Items 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

Part  413 — Simplified  Acquisition  Procedures 

Part  414 — Sealed  Bidding 

Part  415 — Contracting  by  Negotiation 

Part  416 — ^Types  of  Contracts 

Part  417 — Special  Contracting  Methods 

Part  418 — [Reserved] 

SUBCHAPTER  D— SOQOECONOMIC 
PROGRAMS 

Part  419 — Small  Business  Programs 
Part  420 — [Reserved] 

Part  421 — [Reserved] 

Part  422 — ^Application  of  Labor  Laws  to 
Government  Acquisitions 
Part  423 — Environment,  Conservation, 
Occupational  Safety,  and  Drug-Free 
Workplace 

Part  424 — Protection  of  Privacy  and  Freedom 
of  Information 

Part  425 — ^Foreign  Acquisition 
Part  426 — [Reserved] 

V 


< 
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SUBCHAPTER  B-CENERAL 
CONTRACTING  REQUIREMENTS 

Part  427 — Patents,  Data,  and  Copyrights 
Part  428 — ^Bonds  and  Insurance 
Part  429 — [Reserved] 

Part  430 — Cost  Accounting  Standards 
Administration 

Part  431 — Contract  Cost  Principles  and 
Procedures 

Part  432 — Contract  Financing 

Part  433 — ^Protests,  Disputes  and  Appeals 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 
Part  434 — Major  System  Acquisition 
Part  435 — ^Research  and  Development 
Contracting 

Part  436 — Construction  and  Architect- 
Engineer  Contracts 
Part  437 — Service  Contracting 
Part  438 — [Reserved] 

Part  439 — [Reserved] 

Part  440 — [Reserved] 

Part  441 — ^Acquisition  of  Utility  Services 
SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

Part  442 — Contract  Administration 
Part  443 — [Reserved] 

Part  444 — [Reserved] 

Part  445 — Government  Property 
Part  446 — Quality  Assurance 
Part  447 — ^Transportation 
Part  448— (Reserved] 

Part  449 — Termination  of  Contracts 

Part  450— Extraordinary  Contractiial  Actions 

Part  451 — [Reserved] 

SUBCHAPTER  H— ONUSES  AND  FORMS 
Part  452 — Solicitation  Provisions  and 
Contract  Clauses 
Part  453 — ^Forms 

SUBCHAPTER  A— GENERAL 

PART  401— AGRICULTURE 
ACQUISITION  REGULATION  SYSTEM 

Soc 

401.000  Scope  of  part. 

Subpart  401.1 — Purpose,  Authority, 
Issuance 

401.101  Purpose. 

401.103  Authority. 

401.104  Applicability. 

401.105  Issuance. 

401.105- 1  Publication  and  code 
arrangement. 

401.105- 2  Arrangement  of  regulations. 

401.105- 3  Copies. 

401.106  OMB  approval  under  the 
Paperwork  Reduction  Act. 

Subpart  401.2— Administration 
401 . 201  Maintenance  of  the  FAR. 
401.201-1 '  The  two  councils. 

Subpart  401.3— Agency  Acquisition 
Regulations 

401.301  Policy. 

401.304  Agency  control  and  compliance 
procedures. 

401.370  Exclusions. 

401.371  AGAR  Advisories. 

401.372  Departmental  directives. 


Subpart  401.4 — Deviations  From  the  FAR 
and  AGAR 

401.402  Policy. 

401.403  Individual  deviations. 

401.404  Class  deviations. 

Subpart  401.6— Contracting  Authority  and 
Responsibilities 

401.601  General. 

401.602  Contracting  officers. 

401.602- 3  Ratification  of  \mauthorized 
commitments. 

401.603  Selection,  appointment,  and 
termination  of  appointment 

401.603- 1  General.  ' 

Authorit3r:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

401.000  Scope  of  part 

This  part  presents  basic  polides  and 
general  information  about  the 
Department  of  Agriculture’s  (USDA) 
Acquisition  Regulation,  subsequently 
referred  to  as  the  AGAK  The  AGAR  is 
an  integral  part  of  the  Federal 
Acquisition  Regulations  System. 

Subpart  401.1 — Purpose,  Authority, 
Issuance 

401.101  Purpose. 

(a)  The  AGAR  provides  for  the 
codification  and  publication  of  uniform 
policies  and  procedures  for  acquisitions 
by  contracting  activities  within  USDA. 

(b)  The  purpose  of  the  AGAR  is  to 
implement  the  Federal  Acquisition 
Regulation  (FAR),  where  further 
implementation  is  needed,  and  to 
supplement  the  FAR  when  coverage  is 
needed  for  subject  matter  not  covered  in 
the  FAR.  The  AGAR  is  not  by  itself  a 
complete  document,  as  it  must  be  used 
in  conjimction  with  the  FAR. 

401.103  Authority. 

The  AGAR  and  amendments  thereto 
are  issued  imder  5  U.S.C.  301  and  40 
U.S.C.  486(c).  The  Senior  Procurement 
Executive  (SPE)  has  the  ddegated 
authority  to  promulgate  Departmental 
acquisition  regulations. 

401.104  Applicability. 

The  FAR  and  AGAR  apply  to  all 
USDA  acquisitions  of  supplies  and 
services  (including  construction)  which 
obligate  appropriated  funds,  unless 
otherwise  specified  in  this  chapter  or 
excepted  by  law. 

401.105  Issuance. 

401.105-1  Publication  and  code 
arrangement 

(a)  The  AGAR  is  codified  in  the  Code 
of  Federal  Regulations  (CFR)  as  Chapter 
4  of  Title  48  ,  Federal  Acquisition 
Regulations  System,  to  implement  and 
supplement  Chapter  1  which  constitutes 
the  FAR.  Parts  400  through  499  have 


been  assigned  to  USDA  by  the  Office  of 
the  Federal  Register. 

(b)  The  AGAR  and  its  subsequent 
changes  are  published  in: 

(1)  Daily  issues  of  the  Federal 
Register, 

(2)  Cumulative  form  in  the  CFR,  and 

(3)  Loose-leaf  form  for  distribution 
within  USDA. 

(c)  Section  553(a)(2)  of  the 
Administrative  Procedure  Act,  5  U.SX). 
553,  provides  an  exception  from  the 
standard  public  rulemaking  procedrires 
to  the  extent  that  the  rule  involves  a 
matter  relating  to  agency  management  or 
personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts.  (DFPP 
Policy  Letter  83-2  requires  rulemaking 
for  substantive  acquisidon  rules  but 
allows  discretion  in  the  matter  for  other 
than  significant  issues  meeting  the 
stated  criteria.  The  AGAR  has  been 
promulgated  and  may  be  revised  from 
time  to  time  in  accordance  with  the 
rulemaking  procedures  of  the 
Administrative  Procedxire  Act  and  GFPP 
Policy  Letter  83-2. 

401 .1 05- 2  Arrangement  of  regulations. 

AGAR  coverage  parallels  the  FAR  in 
format,  arrangement,  and  numbering 
system.  However,  subdivisions  below 
the  section  and  subsection  levels  may 
not  always  correlate  directly  to  FAR 
designated  paragraphs  and 
subparagraphs. 

401.105- 3  Copies. 

Copies  of  the  AGAR  published  in  CFR 
form  may  be  purchased  from  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  D.C.  20402.  Requests 
should  reference  Chapter  4  of  Title  48 
CFR. 

401.106  OMB  approval  under  the 
Paperwork  Reduction  Act 

The  following  OMB  control  numbers 
apply  to  USDA  solicitations  and 
specified  information  collections  within 
the  AGAR: 


AGAR  segment 

OMB  Con¬ 
trol  No. 

411.170 . . . 

0505-0014 

415.4 . . 

0505-0013 

436.575  . 

0505-0011 

437,110  . 

0505-0015 

437.270  . . 

0505-0016 

452.211-1  . 

0505-0014 

452.215-71  . 

0505-0013 

452.236-75  . 

0505-0011 

452.237-74  . 

0505-0015 

452.237-76  . . . . . 

0505-0016 
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Subpart  401 .2— Administration 
401.201  Maintenance  of  the  FAR. 

401.201-1  The  two  councils. 

(a)  USDA’s  representative  on  the 
•Qvilian  Agency  Acquisition  Council  is 
designated  by  the  SPE. 

(b)  The  Procurement  Policy  Division 
will  coordinate  proposed  FAR  revisions 
with  interested  contracting  activities. 

Subpart  401.3— Agency  AcquisKion 
Reguiations 

401.301  PoNcy. 

(a)  The  SPE,  subject  to  the* authorities 
in  401.103  and  FAR  1.301,  may  issue 
and  publish  Departmental  regulations, 
that  together  with  the  FAR,  constitute 
Department-wide  policies,  procediu«s, 
solicitation  provisions,  and  contract 
clauses  governing  the  contracting 
process  or  otherwise  controlling  the 
relationship  between  USDA  (including 
any  of  its  contracting  activities)  and 
contractors  or  prospective  contractors. 

(b)  Each  designated  head  of  a 
contracting  activity  (HCA)  is  authorized 
to  issue  or  authorize  the  issuance  of,  at 
any  organizational  level,  internal 
guidance  which  does  not  have  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  activity,  or 
a  significant  cost  or  administrative 
impact  on  offerors  or  contractors. 
Interned  guidance  issued  by  contracting 
activities  will  not  be  published  in  the 
Federal  Register.  HCA’s  shall  ensure 
that  the  guidance,  procedures,  or 
instructions  issued — 

(1)  Are  consistent  with  the  policies 
and  procedures  contained  in  this 
chapter, 

(2)  Follow  the  format,  arrangement, 
and  numbering  system  of  this  chapter  to 
the  extent  practicable: 

(3)  Contain  no  material  which^ 
duplicates,  paraphrases,  or  is 
inconsistent  with  this  chapter;  and 

(4)  Are  numbered  and  identified  by 
use  of  alphabetical  suffixes  to  the 
chapter  number  as  follows: 

4A  (Reserved). 

4B  Agricultural  Research  Service. 

4C  Farm  Service  Agency. 

4D  Rural  Development  (mission  area). 

4E  Pood  Safety  and  Inspection  Service. 

4F  (Resraved). 

4G  Forest  S«vice. 

4H  (Reserved). 

4I  Natural  Resources  Conservation  Service. 

4)  (Reserved). 

4K  Pood  and  Consumer  Service. 

4L  Animal  and  Plant  Health  Inspection 
Service. 

4M  (Reserved).  ♦ 

4N  Office  of  Operations. 

40  (Reserved). 

4P  (Reserved). 

4R  Office  of  Inspector  General. 

4S  (Reserved). 


401.304  Agency  control  and  compliance 
procedures. 

(a)  The  AGAR  System  is  under  the 
direct  oversight  and  control  of  the  SPE, 
who  is  responsible  for  review  and 
issuance  of  all  Department-wide 
acquisition  regulations  published  in  the 
Federal  Register  to  assure  compliance 
with  FAR  part  1. 

(b)  The  SPE  is  also  responsible  for 
review  and  issuance  of  unpublished. 
Department-wide  internal  guidance 
under  the  AGAR  System. 

(c)  HCA’s  are  responsible  for 
establishment  and  implementation  of 
formal  procedures  for  oversight  and 
control  of  unpublished  internal 
guidance  issued  within  the  contracting 
activity  to  implement  FAR  or  AGAR 
requirements.  These  procedures  shall  be 
subject  to  the  review  and  approval  by 
the  SPE. 

(d)  The  SPE  is  responsible  for 
evaluating  coverage  under  the  AGAR 
System  to  determine  applicability  to 
other  agencies  and  for  recommending 
coverage  to  the  FAR  Secretariat  for 
inclusion  in  the  FAR. 

(e)  Recommendations  for  revision  of 
existing  FAR  coverage  or  new  FAR 
coverage  shall  be  submitted  by  the  HCA 
to  the  SPE  for  further  action. 

401.370  Exclusions. 

Subject  to  the  policies  of  FAR  subpart 
1.3,  certain  USDA  acquisition  policies 
and  procedures  may  1^  excluded  fiom 
the  AGAR  under  appropriately  justified 
circumstances,  such  as: 

(a)  Subject  matter  which  is  effective 
for  a  period  less  than  12  months. 

(b)  Subject  matter  which  is  instituted 
on  an  experimental  basis  for  a 
reasonable  period. 

(c)  Acquisition  procedures  instituted 
on  an  interim  basis  to  comply  with  the 
requirements  of  statute,  regulation. 
Executive  Order,  OMB  Circular,  or 
OFPP  Policy  Letter. 

401.371  AQAR  Advisorlea. 

The  SPE  may  issue  AGAR  Advisories, 
consistent  with  the  poHcies  of  the  FAR 
and  the  AGAR,  for  the  following 
purposes: 

(a)  To  communicate  Department-wide 
policy  and/or  procedural  guidance  to 
contracting  activities; 

(b)  To  delegate  to  procurement 
officials  authority  to  make 
determinations  or  to  take  action  to 
implement  the  policies  of  the  FAR  or 
the  AGAR;  and, 

(c)  To  establish  internal  policy  and 
procedures  on  an  interim  ImsIs,  prior  to 
incorporation  in  the  AGAR  or  in  a 
Departmental  Directive. 


401.372  Departmental  diractivaa. 

Subject  to  the  policies  of  FAR  1.3, 
USDA  fit)m  time  to  time  may  issue 
internal  directives  to  establish 
procedures,  standards,  guidance,  or 
methods  of  performing  duties, 
functions,  or  operations.  Such  directives 
include  Departmental  Regulations 
(DR’s),  Departmental  Notices,  and 
Secretary’s  Memoranda. 

Subpart  401.4— Deviations  from  the 
FAR  and  AGAR 

401.402  Policy. 

Requests  for  authority  to  deviate  from 
the  provisions  of  the  FAR  or  the  AGAR 
shall  be  submitted  in  writing  as  far  in 
advance  as  the  exigencies  of  the 
situation  will  permit.  Each  request  for 
deviation  shall  contain  the  following: 

(a)  A  statement  of  the  deviation 
desired,  including  identification  of  the 
specific  paragraph  nuniber(s)  of  the  FAR 
and  AGAR; 

(b)  The  reason  why  the  deviation  is 
considered  necessary  or  would  be  in  the 
best  interest  of  the  Government; 

(c)  If  applicable,  the  name  of  the 
contractor  and  identification  of  the 
contract  affected; 

(d)  A  statement  as  to  whether  the 
deviation  has  been  requested  previously 
and,  if  so,  circumstances  of  the  previous 
request; 

(e)  A  description  of  the  intended 
effect  of  the  deviation; 

(f)  A  statement  of  the  period  of  time 
for  which  the  deviation  is  needed;  and 

(g)  Any  pertinent  background 
information  which  will  contribute  to  a 
full  understanding  of  the  desired 
deviation. 

401.403  Individual  deviations. 

In  individual  cases,  deviations  from 
either  the  FAR  or  the  AGAR  will  be 
authorized  only  when  essential  to  effect 
a  necessary  acquisition  or  where  special 
circumstances  make  such  deviations 
clearly  in  the  best  interest  of  the 
Government.  Except  for  cost  principles, 
HCA’s  may  approve  individual 
deviations  from  the  AGAR,  after 
coordinating  with  the  General  Counsel 
and  the  SPE.  No  deviations  from  the 
FAR  or  AGAR  may  be  authorized  at  the 
contracting  office  level.  A  copy  of  each 
deviation  and  its  supporting 
documentation  shall  be  provided  to  the 
SPE.  Deviations  firom  the  FAR  shall  not 
be  made  unless  such  action  is 
authorized  by  the  SPE  after  consultation 
with  the  Office  of  the  General  Counsel 
and  any  other  appropriate  office,  on  the 
basis  of  a  written  justification  stating 
clearly  the  special  circumstances 
involved. 
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401.404  Class  deviations.' 

Where  deviations  hrom  the  FAR  or 
AGAR  are  considered  necessary  for 
classes  of  contracts,  requests  for 
authority  to  deviate  shall  be  submitted 
in  writing  to  the  .SPE  for  approval.  The 
SPE  may  authorize  class  deviations  from 
the  FAR  without  consulting  the 
Chairperson  of  the  Civilian  Agency 
Acquisition  Coimcil  where  urgency 
precludes  consultation.  The  SPE  shall 
subsequently  inform  the  Chairperson  of 
the  Civilian  Agency  Acquisition  Council 
of  the  deviation  including  the 
circumstances  under  which  it  was 
required. 

Subpart  401.6— Contracting  Authority 
and  l^esp-onsibiiities 

401.601  General. 

(a)  The  authority  and  responsibility 
vested  in  the  Secretary  to  manage 
USDA’s  acquisition  function  is 
delegated  through  the  Assistant 
Secretary  for  Administration  to  the  SPE. 
This  broad  authority  includes,  but  is  not 
limited  to,  the  following 
responsibilities: 

(1)  Prescribing  and  publishing 
Departmental  acquisition  policies, 
regulations,  and  procedures. 

(2)  Taking  any  necessary  actions 
consistent  with  policies,  regulations, 
and  procedures  with  respect  to 
purdiases,  contracts,  leases,  and  other 
transactions. 

(3)  Designating  contracting  officers. 

(4)  Establishing  clear  lines  of 
contracting  authority. 

(5)  Evaluating  and  m\>nitoring  the 
performance  of  U.SDA’s  acquisition 
system. 

(6)  Managing  and  enhancing  career 
development  of  the  contracting  work 
force. 

(7)  Participating  in  the  development 
of  Govenunent-wide  acquisition 
policies,  regulations,  and  standards;  and 
determining  specific  areas  where 
government-wide  performance 
standards  should  ^  established  and 
applied. 

(8)  Determining  areas  of  Department- 
unique  stemdards  and  developing 
unique  Department-wide  standards. 

(9j  Certifying  to  the  Secretary  that  the 
acquisition  system  meets  approved 
standards. 

(b)  The  SPE  may  delegate  contracting 
authority  to  the  Heads  of  Contracting 
Activities  (HCA’s)  and  the  responsibility 
to  manage  their  acquisition  function. 

(c)  Unless  prohibited  by  the  FAR,  the 
AGAR,  or  by  other  applicable  statutes 
and  regulations,  the  SPE  may  redelegate 
to  HCA’s  the  authority  to  make 
determinations  as  the  agency  head  in 
order  to  implement  the  policies  and 


procedures  of  the  FAR.  Such 
delegations  shall  be  in  writing,  but  need 
not  be  published. 

(d)  Unless  prohibited  by  the  FAR,  the 
AGAR,  or  by  other  applicable  statutes  or 
regulations,  each  HCA  may  designate 
one  individual  from  the  contracting 
activity  to  cany  out  the  functions  of  the 
HCA  (HCAD),  The  HCAD  may  exercise 
all  authority  delegated  to  the  HCA. 

401.602  Contracting  officers. 

401.602-3  Ratification  of  unauthorized 
commitments. 

(a)  Definitions.  “Ratification,”  as  used 
in  this  section,  means  the  signed, 
documented  action  taken  by  an 
authorized  official  to  approve  and 
sanction  a  previously  unauthorized 
commitment. 

“Unauthorized  commitment,”  as  used 
in  this  section,  means  an  agreement 
made  by  a  Government  representative 
who  lacked  the  authority  to  enter  into 
a  contract  on  behalf  of  the  Government. 

(b)  Policy.  The  HCA  may  delegate 
ratification  authority  to  the  chief  of  the 
contracting  office. 

(c)  Procedure.  Whenever  an  official  of 
the  cognizant  contracting  activity  who  is 
authorized  to  ratify  unauthorized 
commitments  learns  that  a  person  or 
firm  has  assumed  work  as  a  result  of  an 
unauthorized  commitment,  that  official 
shall  take  the  following  actions:, 

(1)  Immediately  inform  any  person 
who  is  performing  wcNrk  as  a  result  of  an 
unauthorized  commitment  that  the  work 
is  being  performed  at  that  person’s  risk; 

(2)  Inform  the  individual  who  made 
the  unauthorized  conunitment  of  the 
seriousness  of  the  act  and  the  possible 
consequences; 

(3)  Ensure  that  the  individual  who 
made  the  imauthorized  commitment 
furnishes  all  records  and  documents 
concerning  the  commitment  and  a 
complete,  written  statement  of  facts, 
including,  but  not  limited  to:  a 
statement  as  to  why  a  contracting  officer 
was  not  used;  why  the  vendor  was 
selected  and  a  list  of  sources 
considered;  a  description  of  work  to  be 
performed  or  products  to  be  furnished; 
the  estimated  or  agreed  price;  whether 
an  appropriation  is  available  for  the 
work;  and  whether  performance  has 
begun.  Under  exceptional 
circumstances,  such  as  when  the 
individual  who  made  the  unauthorized 
commitment  is  no  longer  available  to 
attest  to  the  circumstances  of  the 
unauthorized  commitment,  the  ratifying 
official  may  waive  these  requirements; 
and 

(4)  Decide  whether  ratification  is 
proper  and  proceed  as  follows: 

(ij  If  ratification  is  npt  justifiable, 
provide  the  cognizant  program  office. 


contracting  office,  and  the  unauthorized 
contractor  with  an  explanation  of  the 
decision  not  to  ratify. 

(ii)  If  ratification  appears  adequately 
justified,  ratify  the  action  and  retain  or 
assign  the  contract  to  a  successor 
contracting  officer  if  necessary. 

(iii)  Maintain  related  approval, 
decisional,  and  background  documents 
in  the  contract  file  for  audit  purposes. 

(iv)  Notify  tile  cognizant  program 
supervisor  or  line  officer  about  the  final 
disposition  of  the  case;  the  notification 
may  include  a  recommendation  that  the 
unauthorized  commitment  should  be 
further  considered  a  violation  of 
USDA’s  employee  conduct  regulations. 

401.603  Sei$cfion,  appointment,  and 
termination  of  appointment 

.401.603-1  General. 

An  HCA  may  delegate  contracting 
authority  to  the  extent  authorizod  by  the 
SPE  in  a  general  delegation  of 
acquisition  authority,  by  appointing 
qualified  individuals  as  contracting 
officers,  in  accordance  with  the  USDA 
Contracting  Officer  Warrant  System, 
Departmental  Regulation  5001-1. 

PART  402— DERNinONS  OF  WORDS 
AND  TERMS 

Sec. 

402.000  Scope  of  part 
Subpart  4(^1— Definitiona 
402.101  Definitions. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

402.600  Scope  of  part 

As  used  throughout  this  chapter,  the 
following  words  and  terms  are  used  as 
defined  in  this  subpart  unless  the 
context  in  which  they  are  used  clearly 
requires  a  different  meaning,  or  a 
difierent  definition  is  prescribed  for  a 
particular  part  or  portion  of  a  part. 

Subpart  402.1— Definitions 

402.101  Definitions. 

Acquisition  official  means  an 
individual  who  has  been  delegated 
authority  to  manage  or  to  exercise 
acquisition  functions  and 
responsibilities. 

Agency  head  or  Head  of  the  Agency 
means  the  Secretary  of  Agriculture, 
Deputy  Secretary,  or  the  Assistant 
Secretary  for  Administration. 

Head  of  the  contracting  activity  (HCA) 
means  the  official  who  has  overall 
responsibility  for  managing  the 
contracting  activity  (i.e..  Chief,  Forest 
Service;  Administrator,  Agricultural 
Research  Service;  etc.),  or  the  individual 
designated  by  such  an  official  to  c.arry 
out  the  functions  of  the  HCA. 
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Senior  Procurement  Executive  (SPE) 
means  the  agency  official  appointed  as 
such  by  the  head  of  the  agency  pursuant 
to  Executive  Order  12931.  The  Director, 
Procurement  and  Property  Management. 
Policy  Analysis  and  Coordination 
Center,  has  been  designated  as  the 
USDA  SPE. 

PART  403-tMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  403.1— Safeguards 

Sec. 

403.101  Standards  of  conduct. 

403.101-3  Agency  regulations. 

403.104  Procurement  integrity. 

403.104- 5  DisclosuiS,  protection,  and 
mariiing  of  proprietary  and  source 
selection  information. 

403.104- 11  Processing  violations  or 
poeeible  violations. 

Subpart  403.2— Contractor  QraluMes  to 

Qovemment  Personnel 

/ 

403.203  Reporting  suspected  violations  of 
the  gratuities  clause. 

403.204  Treatment  of  violations. 

Subport403.3— Reports  of  Suspected 
AnWrust  Violations 

403.303  Reporting  suspected  antitrust 
violations. 

Subpart  403.4— Contingent  Fees 

403.409  Misrepresentations  or  violations  of 
the  Coveiuint  Against  Contingent  Fees. 

Subpart  403.5— Other  Improper  Business 

PraeSces 

403.102  Subcontractor  kickbacks. 

Subpart  403.5— Contracts  With  Qovemment 
Employees  or  OrganizaMona  Owned  or 

403.602  Exceptimis. 

403.603  Respcmsibilities  of  the  contractile 
officer. 

Subpart  403.5  LimltaM  on  on  the  Payment 

403.806  Processing  suspected  violations 
Aatberiiy:  5  U.S.C  301  and  40  U.S.C 
486(c). 

Subpart  4S3.1--8b>atMaid8 
403.151  Stendardi  of  conduct 
453.151-3  Agency  lafulabens. 

(a)  The  standards  of  conduct  for 
USDA  procurement  officials  are  the 
uniform  standards  established  by  the 
Office  of  Government  Ethics  in  5  C3H 
Part  2635,  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch, 
and  FAR  3.104,  Procurement  integrity. 

(b)  Procurement  officials  and  other 
employees  who  require  advice 
concerning  the  application  of  standards 
of  ccHiduct  to  any  acquisition  issue  shall 
obtain  ethics  advisory  opinions  from 


ethics  advisory  officials  in  their  agency 
personnel  offices. 

403.104  Procurement  Integrity. 

403.104- 6  Dtodoaure,  protection,  and 
maridng  of  proprietary  and  source  aelection 
Information. 

For  contracts  and  contract 
modifications  in  excess  of  $100,000,  the 
contracting  officer  shall  assure  that  the 
information  listed  in  FAR  3.104-5(d)(2) 
is  maintained  in  the  contract  file. 

403.104- 11  Processing  violations  or 
possible  viotartions. 

(a)  The  contracting  officer  shall 
forward  information  concerning  any 
violation  or  possible  violation  of  the 
Procurement  Integrity  Act  (41  U.S.C. 

423)  to  the  chief  of  the  contracting 
office. 

(b)  Heads  of  contracting  activities 
(HCA’s)  or  their  designees  who  receive 
information  concemmg  any  violation  or 
possible  violation  of  the  Act  ^all  take 
action  in  accordance  wifii  FAR  3.104- 
11(b)(1),  (2),  (3),  or  (4). 

Subpart  403.2— Contractor  Gratuities 
to  Qovemment  Personnei 

403.203  RapoTBng  suspsclsd  violalions  of 
lbs  grabiMss  ctauss. 

A  suspected  violation  of  the  contract 
clause,  FAR  52.203-3,  Gratuities,  shall 
be  reported  immediately  to  the 
cognisant  contracting  officer  in  writing, 
stating  the  circumstances  surrounding 
the  incident(s),  the  date(s),  and  names  of 
all  parties  involved.  The  contracting 
officer  shall  review  the  report  for 
completeness,  add  any  adcfitional 
information  deemed  necessary  and  a 
recommendation  for  action,  arid  submit 
the  report  to  the  HCA. 

403.204  Treabaswt  of  violsWons. 

The  HCA  shall  review  the  report  and 
consult  with  the  Offices  of  General 
Ck>unsel  and  Inspector  General  to 
determine  whether  further  action 
should  be  pursued.  If  it  is  found  that  the 
facts  and  circmnstances  warrant  further 
action,  the  HGA  shall  give  the  contractor 
a  formal  written  notice  which 
summarizes  the  reported  violation  and 
affords  the  contractor  the  opportunity  to 
make  a  written  or  oral  respcmae  within 
a  reasonable,  specified  period  after 
receipt  of  the  notice.  The  notice  shall  he 
sent  by  certified  mail  with  return  receipt 
requested.  Oral  presentaticms  shall 
follow  the  procedures  outlined  in  FAR 
3.204(b).  The  HCA  shall  furnish  copies 
of  any  adverse  deteiminatimi  to  the 
contracting  officer  and  the  Department 
Debarring  Officer  for  their  subsequent 
considerations  under  FAR  3.204(cKl) 
and  (2),  respectively. 


Subpart  403.3^-Rbports  of  Suapectbd 
Antilrust  Violations 

403.303  Reporting  suspected  antitrust 
vlelabons. 

(Contracting  officers  shall  report  the 
circumstances  of  suspected  violations  of 
antitrust  laws  to  the  Office  of  Inspector 
(General  in  accordance  with  procedures 
in  Departmental  Regulations  (1700 
series). 

Subpart  403.4 — Contingent  Fees 

403.405  Misrepresentations  or  violations 
of  the  Coveiwnt  Against  Contingent  Fees. 

(a)  A  suspected  misrepresentation  or 
violation  of  ffie  Covenant  Against 
Contingent  Fees  shall  be  documented  in 
writing  by  the  contracting  officer  and 
reported  immediately  to  the  chief  of  the 
contracting  office.  The  chief  of  the 
contracting  office  shall  determine  if  a 
violation  has  occurred  and  report  any 
violation  to  the  Office  of  Inspector 
(^neral.  The  chief  of  the  contracting 
office  shall  take  action  in  accordance 
with  FAR  3.409(b). 

(b)  If  the  chief  of  the  contracting  office 
decides  to  refer  the  case  to  the 
Department  of  Justice,  it  should  be 
referred  through  the  Office  of  Inspector 
C^neral  with  a  copy  of  the  report  and 
referral  submitted  through  the  HCA  to 
the  Senior  Procurement  Executive. 

Subpart  403.5— Otiiar  Improper  / 

Buainase  Practices 

453.502  Subcortimctor  Mckbacks. 

(Contracting  officers  shall  repcHt  the 
circumstances  of  suspected  violations  of 
the  Anti-Kickback  Act  (41  U.S.C.  51-54) 
to  the  Office  of  Inspector  (General  in 
accordance  with  procedures  in 
Departmental  Regulations  (1700  series). 

Subpart  403.5— Contracts  WRIh 
Qevammant  Employeas  or 
Oyganteationa  Owned  or  (iontiroWad  by 
TbM 

405.502  Enceptiont. 

The  HCCA  is  authorized  to  accept  a 
oxitract  from  the  policy  in  FAR  3.601. 

453.553  RaapawalbllHIaa  ef  tw  comrsctbig 
V  olllc#r. 

ITie  contracting  officer,  when 
requesting  authorization  under  403.602, 
shall  prepare  a  written  determination 
and  ^dings  for  the  signature  of  the 
HCA.  The  determination  shall 
dociunent  compliance  with  FAR  3.603, 
specifying  the  compelling  reason(sJ  for 
award,  and  shall  be  ^ao^  in  the 
contract  file. 
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Subpart  403.8 — Limitation  on  the 
Payment  of  Funds  to  influence  Federal 
Transactions 

403.806  Processing  suspected  violations. 

Suspected  violations  of  the 
requirements  of  31  U.S.C.  1352  shall  be 
referred  to  the  Office  of  Inspector 
General  in  accordance  with  procedures 
in  Departmental  Regulations  (1700 
series). 

PART  404— ADMINISTRATIVE 
MATTERS 

Subpart  404.4— Safeguarding  Classified 
Information  Within  Industry 

Sec. 

404.403  Responsibilities  of  contracting 
officers. 

Subpart  404.6— Contract  Reporting 

404.601  Record  requirements. 

404.602  Federal  Procurement  Data  System. 

Subpart  404.8— Contract  Files 

404.870  Dociunent  numbering  system. 

404.870- 1  Purchase  order/delivery  order 
numbering  system. 

404.870- 2  Contract  numbering  system. 
Subpart  404.70— Precontract  Notices 
404.7001  Solicitation  provision. 

Authority:  5  U.S.C.  301  and  40  U.S.C. 
486(c). 

Subpart  404.4 — Safeguarding 
Classified  Information  Within  Industry 

404.403  Responsibilities  of  contracting 
officers. 

When  a  proposed  solicitation  is  likely 
to  require  access  to  information 
classified  by  USDA,  the  contracting 
officer  shall  consult  with  the  Director  of 
Human  Resources  Management  within 
the  policy  Analysis  and  Coordination 
Center  of  the  Office  of  Assistant 
Secretary  for  Administration,  regarding 
the  procedures  that  must  be  followed. 

Subpart  404.6 — Contract  Reporting 

404.601  Record  requirements. 

The  Senior  Procurement  Executive 
(SPE)  manages  an  automated 
procurement  reporting  system  for 
USDA.  This  system  provides  the  Federal 
Procurement  Data  System  with  all^ 
required  contracting  information. 

404.602  Federal  Procurement  Data 
System. 

Contracting  activities  shall  report 
contract  actions  into  the  USDA 
Procurement  Reporting  System  in 
accordance  with  the  instructions  issued 
or  distributed  by  the  SPE. 


Subpart  404.8 — Contract  Files 
404.870  Document  numbering  system. 

404.870- 1  Purchase  order/delivery  order 
numbering  system. 

USDA  purchasing  activities  shall 
number  their  purchase/delivery  orders 
in  accordance  with  NFC  Procedures 
Manual,  “Purchase  Orders,”  Title  II, 
Section  5.1. 

404.870- 2  Contract  numbering  system. 

Contracting  offices  shall  assign  an  8  to 
12-digit  number  to  all  contracts. 

Contract  numbers  will  be  divided  into 
four  data  elements  and  formatted  as 
follows: 

(1)  (2)  (3)  (4) 

Transaction  Ordering  Fiscal  Control 
Code  Office  Year  ,  Number 


XX  XXXX  X  X  to  xxxxx 


(a)  Transaction  code.  This  two- 
position  code  identifies  the  contract  as 
being  one  of  the  following  types: 

(1)  Code  50 — construction  contract; 

(2)  Code  51 — {Reserved) 

(3)  Code  52 — tree  planting/thinning 
contract; 

(4)  Code  53 — service  contract;  ^ 

(5)  Code  54 — supply  contract; 

(6)  Code  55 — aircraft  rental  (for  fire¬ 
fighting  purposes  only)  contract; 

(7)  Code  56 — personal  equipment  rental 
(rental  of  vehicular  equipment  for  firefighting 
purposes  only)  contract; 

(8)  Code  57 — leasehold  interest  in  real 
property  contract. 

(b)  Ordering  office.  This  four-position  code 
corresponds  to  the  last  four  characters  of  the 
contracting  office’s  GSA  assigned  FEDSTRIP 
requisitioner  number.  • 

(c)  Fiscal  year.  This  one-position  code 
corresponds  to  the  last  digit  of  the  fiscal  year 
in  which  the  contract  becomes  effective. 

(d)  Control  number.  This  up-to-five 
position  code  (from  one  to  five  characters 
may  be  used)  will  be  assigned  by  the 
contracting  office.  While  contracts  will 
generally  be  numbered  consecutively  (1 
through  99999),  contracting  offices  may 
assign  codes  in  any  manner  of  their  choosing. 
Codes  may  not  be  repeated,  however,  unless 
one  of  the  preceding  data  elements 
(transaction  code,  ordering  office,  or  fiscal 
year)  changes.  Alpha  characters  as  well  as 
numerals  may  be  used  in  any  one  or  more  of 
the  five  positions. 

Subpart  404.70 — Precontract  Notices 
404.7001  Solicitation  Provision. 

The  contracting  officer  shall  insert  the 
provision  at  452.204-70,  Inquiries,  in  all 
solicitations. 


SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  405— PUBUCIZiNG  CONTRACT 
ACTIONS 

Subpart  405.3— Synopses  of  Contract 
Awards 

Soc 

405.303  Announcement  of  contract  awards. 
Subpart  406.4 — Release  of  Information 

405.403  Requests  from  Members  of 
Congress. 

405.404  Release  of  long-range  acquisition 
estimates. 

405.404-1  Release  procedures. 

Subpart  405.5— Paid  Advertisements 
405.502  Authority. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  405.3 — Synopses  of  Contract 
Awards 

405.303  Announcement  of  cont^t 
awards. 

Contracting  officers  shall  make 
information  available  on  any  contract 
award  with  an  estimated  total  value 
over  $1  million  (including  options)  to 
their  agency  congressional  liaison  office 
in  sufficient  time  for  the  agency  to 
announce  it  by  5:00  p.m.  Washington, 
DC  time  on  the  day  of  award.  The 
agency  congressional  liaison  office 
shall,  conctirrent  with  the  public 
announcement,  provide  the  award 
announcement  information  to  the  USDA 
Congressional  Relations  Office. 

Subpart  405.4 — Release  of  Information 

405.403  Requests  from  Members  of 
Congress. 

The  head  of  the  contracting  activity 
(HCA)  is  the  agency  head  designee 
pursuant  to  FAR  5.403(a). 

405.404  Release  of  long-range  acquisition 
estimates. 

405.404-1  Release  procedures. 

(a)  HCA’s  shall  establish  written 
procedures  to  control  the  release  of 
long-range  acquisition  estimates,  as 
authorized  under  FAR  5.404-1. 

(b)  Classified  information  shall  not  be 
released  without  the  approval  of  the 
USDA  Security  Officer,  Policy  Analysis 
and  Coordination  (Tenter — ^Human 
Resources  Management.  Eiepartmental 
Manual  and  Regulation  (3400  series) 
contain  guidance  on  classified 
information. 

Subpart  405.5 — Paid  Advertisements 
405.502  Authority. 

(a)  The  authority  vested  in  the  agency 
head  to  authorize  publication  of  paid 
advertisements  in  newspapers  (44 
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U.S.C.  3702)  is  delegated,  with  power  of ' 
redelegation,  to  HCA’s.  HCA 
redelegation  of  this  authority  shall  be  in 
writing. 

(b)  Policies  and  procedures  regarding 
prior  authorization  required  for  media 
other  than  newspapers  are  contained  in 
USDA  Departmental  Regulations  1400 
series. 

Part  406— Competition  Requirements 

Subpart  406.2— FuH  and  Open  Competition 
After  Exciuaion  of  Sources  .. 

Sec. 

406.202  Establishing  or  maintaining 
alternative  sources. 

Subpart  406.3— Other  Than  Full  and  Open 
Competition 

406.302  Circumstances  permitting  other 
than  full  and  open  competition. 
406.302-70  Otherwise  authorized  by  law. 

Subpart  406.5— Competition  Advocates 

406.501  Requirements. 

Authority:  5  U.S.C.  and  40  U.S.C.  486(c). 

Subpart  406.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

406.202  Establishing  or  maintaining 
altemative  sources. 

The  Senior  Procurement  Executive  is 
authorized  to  make  determinations 
pursuant  to  FAR  6.202(a)  and  sign  the 
determination  and  findings  required  by 
FAR  6.202(b). 

Subpart  406.3 — Other  than  FuH  and 
Open  Competition 

406.302  Circumstances  permitting  other 
than  full  and  open  competition. 

406.302-70  Otherwise  authorized  by  law. 

(a)  Authority.  Section  1472  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977  (7  U.S.C.  3318)  (the  Act) 
authorizes  the  Secretary  of  Agriculture 
to  award  contracts,  without 
competition,  to  further  research, 
extension,  or  teaching  programs  in  the 
food  and  agricultvural  sciences. 

(b)  limitations.  The  use  of  this 
authority  is  limited  to  those  instances 
where  it  can  be  determined  that 
contracting  without  full  and  open 
competition  is  in  the  best  interest  of  the 
(k)vernment  and  necessary  to  the 
accomplishment  of  the  research, 
extension,  or  teaching  program. 
Therefore: 

(1)  Contracts  imder  the  authority  of 
the  Act  shall  be  awarded  on  a 
comptetitive  basis  to  the  maximum 
practicable  extent. 

(2)  When  full  and  open  competition  is 
not  deemed  appropriate,  the  contracting 
officer  shall  make  a  written  justification 


on  a  case-by*case  basis  in  accordance 
with  procedures  in  FAR  6.303  and 
6.304. 

Subpart  406.5— Competition 
Advocates 

406.501  Requirements. 

(a)  The  Chief,  Procurement  Policy 
Division,  Procurement  and  Property 
Management,  Policy  Analysis  and 
Coordination  Center,  has  been 
designated  as  the  Competition  Advocate 
for  USDA. 

(b)  Each  HCA  shall  designate  a 

competition  advocate  for  the  contracting 
activity.  ■" 

PART  407— ACQUISITiON  PLANNING 

Subpart  407.1 — ^Acquisition  Plans 

Soc  * 

407.103  Agency-head  responsibilities. 
407.170  Advance  acquisition  plans. 

Subpart  407.3— Contractor  Versus 
Qovemment  Performance 

407.302  General. 

Subpart  407.5— Inherently  Governmental 
Functions 

407.503  Policy. 

Authority:  5  U.S.C.  301  and  40  U.S.C 

Subpart  407.1— Acquisition  Plans 

407.103  Agency-head  responsibilities. 

Heads  of  Contracting  Activities 
(HCA’s)  shall  develop  procedures  to 
comply  with  FAR  7.103. 

407.170  Advance  acquisition  plans. 

Each  HCA  shall  impleipent  an 
advance  acquisition  planning  system  in 
accordance  with  procedures  in 
Departmental  Directives  (5000  series). 

Subpart  407.3 — Contractor  Versus 
Government  Performance 

407.302  General. 

The  requirements  of  FAR  subpart  7.3 
and  OMB  Circular  A-76  are 
implemented  by  Departmental 
Directives  (2100  series). 

Subpart  407.5— inherently 
Governmental  Functions 

407.503  Policy. 

(a)  HCA’s  shall  establish  procedures 
to  ensure  that  requesting  activities 
provide  the  written  determination 
required  by  FAR  7.503(e),  when 
submitting  requests  for  procurement  of 
services. 

(b)  In  the  event  of  a  disagreement  as 
to  whether  the  functions  to  be 
performed  are  inherently  governmental, 
the  HCA  may  refer  the  matter  to  the 
Senior  Procurement  Executive  (SPE)  for 
resolution.  When  submitting 


disagreements  to  the  SPE  for  resolution 
the  HCA  shall  provide  a  summary  of  the 
areas  of  disagreement,  supported  by  the 
following: 

(1)  The  HCA’s  assessment  of  whether 
the  services  are  “inherently 
governmental’’; 

(2)  The  basis  for  that  assessment 
(include  references  to  the  definition  and 
policy  in  FAR  subpart  7.5  and/or  Office 
of  Federal  Procurement  Policy  letter  92- 
1); 

(3)  A  copy  of  the  statement  of  work; 
and, 

(4)  The  requesting  activity  v^ritten 
determination  in  accordance  with  FAR 
7.503(e). 

(c)  Such  disagreements  shall  be 
resolved  prior  to  issuance  of  the 
solicitation. 

PART  408— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES  . 

Subpart  408.4— Federal  Supply  Schedules 

Sec. 

408.404  Using  schedules. 

408.404-3  Requests  for  waivers. 

Subpart  408.7— Acquiaition  From  Nonprofit 
Agencies  Employing  People  Who  Are  Blind 
or  Severely  HandicwHMd 

408.701  Definitions. 

408.705  Procedures. 

408.705- 2  Direct  order  process. 

408.705- 3  Allocation  process. 

408.705- 4  Compliance  with  orders. 

408.706  Purchase  exemptions. 

408.707  Prices. 

408.711  Quality  complaints. 

408.712  Specification  changes. 

408.714  Qimmunications  with  the  central 

nonprofit  agencies  and  the  Committee. 

Subpart  408.8— Acquisition  of  Printing  and 
Relatad  Supplies 

408.802  Policy. 

Subpart  408.1 1 — Leasing  of  Motor  Vehicles 

408.1103  Contract  requirements. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  408.4 — Federal  Stqiply 
Schedules 

408.404  Using  schedules. 

408.404-3  Requests  for  waivers. 

A  copy  of  the  request  for  a  waiver  and 
the  approval  shall  be  placed  in  the 
contract  file  to  support  the  acquisition 
of  items  off  schedule. 

Subpart  408.7^Acquisition  From 
Nonprofit  Agencies  Employing  Peopie 
Who  Are  Biind  or  Severeiy 
Handicapped 

408.701  Definitions. 

Committee  Member  is  the  Presidential 
appointee  representing  USDA  as  a 
member  of  the  Committee  for  Purchase 
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from  People  Who  Are  Blind  or  Severely 
Disabled. 

Organiscatioa  head  is  the  head  of  the 
contracting  activity  (HCA),  the  head  of 
a  USDA  corporation  (as  described  in  31 
U.S.C.  9101),  or  the  head  of  a  USDA 
staff  office. 

4M.7W  PreceAir— . 

(a)  The  (organization  head  shall 
appoint  one  person  as  Javits-Wagner- 
O’Day  Act  (JWCM))  Adv(x:ate  to 
represent  the  organizatiim  and  to 
coordinate  the  or^nization’s  actions 
with  the  Committee  Member. 

(b)  JW09  aav(x:ates  may  represent 
m(»e  than  one  organizaticm.  A(fv(x»tet 
need  not  be  acquisition  officials. 

(c)  The  organization  head  shall  issue 
aid  maintain  an  action  plan  to  promote 
and  enhance  the  organization’s 
acquisitions  from  JWOD  particapating 
nonprofit  agencaee. 

(<i)  The  action  plan  shall: 

(1)  Announce  the  organizalioit’s 
support  for  the  JWOD  Act; 

(2)  Establish  a  promotion  program  for 
the  products  and  services  provided  by 
the  JWOD  participating  nonprofit 
agencies; 

(3)  Provide  for  the  JWOD  Advocate’s 
role  in  acquisition  planning; 

(4)  Establish  measurable  program 
goals  for  growth  or  other 
accomplishment  in  the  organization’s 
JWOD  pro^am  actions;  and 

(5)  Establish  an  awards  program  for 
successful  parti(npation  in  the  JWOD 
program. 

408.705- 2  Direct  order  process. 

(a)  The  chief  of  a  contracting  office 
may  apply  to  a  central  nonprofit  agency 
for  authorization  to  order  specific 
supplies  or  services  directly  firom  a 
JWOD  participating  nonprofit  agency. 

(b)  A  copy  of  the  application  should 
be  provid^  to  the  JWOD  Adv(x:ate  who 
will  inform  the  USDA  Committee 
Member. 

408.705- 3  Allocation  process. 

(a)  The  chief  of  a  contracting  office 
may  apply  to  a  central  nonprofit  agency 
for  a  production  allocation  of  specific 
supplies  or  services  to  a  JWOD 
participating  nonprofit  agency. 

(b)  A  copy  of  the  application  should 
be  provided  to  the  JWOD  Advocate  who 
will  inform  the  USDA  Committee 
Member. 

408.705- 4  Compliance  with  (Kders. 

Prior  to  attempting  to  resolve  a  failure 
to  perform  by  a  participating  nonprofit 
agency  with  the  Committee,  the  chief  of 
the  contracting  office  should  provide 
advance  notice  to  the  JWOD  Advocate 
who  will  inform  the  USDA  Committee 
Member. 


Prior  to  applying  to  the  Committee  fcv 
a  purchase  exmnption,  the  chief  (d  the 
contracting  office  should  provide 
advance  notice  to  the  JWW  Advocate 
who  will  inform  the  USDA  Committee 
Member. 

408.707  Prices. 

Prior  to  applyin|^  for  a  price  revision, 
the  chief  of  the  contiecting  office  should 
provide  advance  notice  to  the  JWOD. 
Advocate  who  will  inform  the  USDA 
Committee  Member. 


408.711  Quatity  eiBm|]$BinlB. 

Priv  to  attempting  to  resolve  a 
complaint  regar^ng  the  quality  of  goods 
or  services  provided  by  pasticipating 
nonprofit  agency  with  the  Committee, 
the  chief  of  the  contra(ding  office  should 
provide  advance  notice  to  the  JWOD 
Advocate  who  will  inform  the  USDA 
Commitfoe  Member. 

408.712  Specification  changsa. 

Prior  to  providing  90-days  advance 
notification  to  the  Committee  on  actions 
that  afiect  supplies  and  services  on  the 
Procurement  List,  the  chief  of  the 
contracting  office  should  provide 
advance  notice  to  the  JWOD  A(j^(x:ate 
who  will  inform  the  USDA  Committee 
Member. 

408.714  Gomiaunications  with  ttie  central 
nonprofit  agencies  and  the  Committee. 

Any  matter  requiring  referral  to  the 
Committee  shall  be  provided  to  the 
JWOD  Advocate  who  will  coordinate 
the  matter  with  the  Committee  Member. 


Subpart  408.8— Acquisition  of  Printing 
and  Reiated  Suppiies 

408.802  Policy. 

(a)  The  Director,  Office  of' 
Communications  (OC)  has  been 
designated  as  the  central  printing 
authcuity  in  USDA,  with  the  authority  to 
represent  the  USDA  before  the  Joint 
Committee  on  Printing  (JCP),  the 
Government  Printing  Office,  and  other 
Federal  and  State  agencies  on  all 
matters  related  to  printing. 

(b)  Prior  to  contracting  for  any  of  the 
items  defined  in  FAR  8.801,  the 
contracting  officer  shall  verify  that  the 
requisite  approval  has  been  received  by 
the  publication  liaison  officer  or 
requisitioner. 

(c)  The  approval  from  OC  or  the 
approval  authority  designated  by  OC 
shall  be  maintained  in  the  contract  file. 


Subpart  408.11 — Leasing  of  Motor 
Vehicles 

408.1 1 03  Contract  requirements. 

If  the  requirement  includes  the  need 
for  the  vendor  to  provide  operational 


maintenance  eudh  as  oil  and  other  fluid 
changes  or  replenishment,  the 
contracting  officer  ^all  inrdude  in  the 
contract: 

(1)  A  requirement  for  fluids 
containing  the  maximum  available 
amounts  of  recovered  materials;  and 

(2)  A  preference  for  either  retreaded 
tires  meeting  the  Federal  retread 
specifications  or  retreading  services  for 
the  tires  on  the  vehicle. 

PART  4M— COMTRACTOII 
QUAUFtCATION9» 

Subpert^^^^— ®ehomieiil,  SuepenoioN 

409.463  Definitions. 

409.404  List  of  parties  excluded  from 
Federal  pnxmrement  and 
nonpnxnirement  programs. 

409.405  ^  Effect  of  li^ng. 

409.405- 1  Continuation  of  current 
contracts. 

409.406- 2  Restrictions  on  subcontracting. 
409.408  Debarment. 

409.406- 3  Piocedures. 

409.407  Suspension. 

409.407- ^  Procedures. 

409.470  Appeals. 

Subpart  409.5— Organiastional  and 
Consultant  ConfHctPkOf  Interest 

409.503  Waiver. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  409.4 — Debarment, 

Suspension  and  ineligibility 

409.403  Definitions. 

Debarring  official.  The  Senior 
Pr(K:uiement  ^ecutive  (SPE)  is 
designated  as  the  debarring  official 
(Department  Debarring  Officer)  pursuant 
to  the  Secretary’s  delegations  of 
authority  in  7  CFR  2.24.  However,  for 
contracts  awarded  under  the  Sciiool 
Lunch  and  Surplus  Removal  Programs 
(42  U.S.C.  1755  and  7  U.S.C.  612c),  the 
Elepartment  Debarring  Officer  has 
delegated  debarring  authority  to  the 
Agri(niltural  Marketing  Service  (AMS). 

409.404  List  Of  parties  excluded  from 
Federal  procurement  and  nonprocurement 
programs. 

The  Department  Debarring  Officer  is 
USDA’s  single  point  of  contact  with 
GSA  for  debarment  and  suspension 
actions  taken  under  this  subpart.  The 
debarring  official  for  AMS  shall  notify 
the  Department  Debarring  Officer  of 
ea(h  debarment  and  suspension  action 
by  promptly  submitting  a  cxjpy  of  the 
debarment  or  suspension  notice  and  any 
later  changes  to  the  debarment  or 
suspension  status.  The  Department 
Debarring  Officer  will  forward  a  copy  of 
each  notice  to  GSA  for  inclusion  in  the 
Government-wide  list. 
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409.405  Effect  of  lisUng. 

Compelling  reasons  are  considered  to 
be  present  where  failure  to  contract  with 
the  debarred  or  suspended  contractor 
would  seriously  harm  the  agency’s 
programs  and  prevent  accomplishment 
of  mission  requirements.  The  SF%  is 
authorized  to  make  the  determinations 
under  FAR  9.405.  Requests  for  such 
determinations  shall  be  submitted 
through  the  head  of  the  contracting 
activity  (HCA)  to  the  SPE. 

409.405- 1  Continuation  of  current 
contracts. 

The  HCA  is  authorized  to  make  the 
determinations  under  FAR  9.405-1. 

409.405- 2  Restrictions  on  subcontracting. 

The  HCA  is  authorized  to  approve 

subcontracts  with  debarred  or 
suspended  subcontractors  under  FAR 

9.405- 2. 

409.406  Debarment 

409.406-9  Procedures.  x 

(a)  Investigation  and  referral.  Wh«a  a 
contracting  officer  becomes  aware  of 
possible  irregularities  or  any 
information  which  may  be  sufficient 
cause  for  debarment,  the  case  shall  be 
immediately  referred  through  the  HCA 
to  the  debating  official.  The  case  must 
be  accompanied  by  a  complete 
statement  of  the  facts  (including  a  copy 
of  any  criminal  indictments,  if 
applicable)  along  with  a 
recommendation  for  action.  Where  the 
statement  of  facts  indicates  the 
irregularities  to  be  possible  criminal 
offenses,  or  for  any  other  reason  further 
investigation  is  considered  necessary, 
the  matter  shall  be  referred  to  the  HCA 
who  should  consult  with  the  Office  of 
Inspector  General  to  determine  if  further 
investigation  is  required  prior  to 
referring  to  the  debarring  official. 

(b)  D^ision-making  process.  If,  after 
■  reviewing  the  recommendations  and 

consulting  with  the  Office  of  Inspector 
General  and  Office  of  the  General 
Counsel,  as  appropriate,  the  debarring 
official  determines  debarment  is 
justified,  the  debarring  official  shall 
initiate  the  proposed  debarment  in 
accordance  with  FAR  9.406-3(c)  and 
notify  the  HCA  of  the  action  taken. 

(c)  Fact-finding  proceeding.  For 
actions  listed  under  FAR  9.406-3 (b)(2), 
the  contractor  shall  be  given  the 
opportunity  to  appear  at  an  informal 
hearing.  The  hearing  should  be  held  at 

a  location  and  time  that  is  convenient  to 
the  parties  concerned,  if  at  all  possible. 
The  contractor  and  any  specifically 
named  affiliates  may  1»  represented  by 
counsel  or  any  duly  authorized 
representative.  Witnesses  may  be  called 
by  either  party.  The  proceedings  shall 


be  conducted  expeditiously  and  in  such 
a  manner  that  each  party  will  have  an 
opportunity  to  present  all  information 
considered  pertinent  to  the  proposed 
debarment.  The  contractor  shall  be 
provided  a  copy  of  a  transcript  of  the 
proceedings  under  the  conditions 
established  in  FAR  9.406-3(b)(2)(ii). 

409.407  Suspension. 

409.407-3  Procedures. 

(a)  Investigation  and  referral.  When  a 
contracting  officer  becomes  aware  of 
possible  irregularities  or  any 
information  which  may  be  sufficient 
cause  for  suspension,  the  case  shall  be 
immediately  referred  through  the  HCA 
to  the  deba^ng  official.  The  case  must 
be  accompanied  by  a  complete 
statement  of  the  facts  along  with  a 
recommendation  for  action.  Where  the 
statement  of  facts  indicates  the 
irregularities  to  be  possible  criminal 
offenses,  or  for  any  other  reason  further 
investigation  is  considered  necessary, 
the  matter  shall  be  referred  to  the  HCA 
who  should  consult  with  the  Office  of 
Inspector  General  to  determine  if  further 
investigation  is  required  prior  to 
referring  it  to  the  debarring  official. 

(bj  Decision-making  process.  If,  after 
reviewing  the  recommendations  and 
consulting  with  the  Office  of  Inspector 
General  and  Office  of  the  General 
Counsel,  as  appropriate,  the  debarring 
official  determines  suspension  is 
justified,  the  debarring  official  shall 
initiate  the  proposed  suspension  iq 
accordance  with  FAR  9.407-3(c)  and 
notify  the  HCA  of  the  action  taken. 

(c)  Fact-finding  proceedings.  For 
actions  listed  imder  FAR  9.407-3(b)(2), 
the  contractor  shall  be  given  the 
opportunity  to  appear  at  an  informal 
hearing,  similar  in  nature  to  the  hearing 
for  debarments  as  discussed  in  409.406- 
3(c). 

409.470  Appeals. 

A  debarred  or  suspended  contractor 
may  appeal  the  debarring  official’s 
decision  by  mailing  or  otherwise 
furnishing  a  written  notice  within  90 
days  finm  the  date  of  the  decision  to  the 
U.S.  Department  of  Agriculture  Board  of 
Contract  Appeals,  Washington,  D.C. 
20250.  A  copy  of  the  notice  of  appeal 
shall  be  furnished  to  the  debarring 
officer  fix»m  whose  decision  the  appeal 
is  taken.  Appeals  under  subpart  409.4 
shall  be  governed  by  the  rules  and 
procedines  of  the  U.S.  Department  of 
Agriculture  Board  of  Contract  Appeals 
set  forth  in  7  CFR  part  24. 


Subpart  409.5— Organizational  and 
Consultant  Conflicts  of  Interest 

409.503  Waiver. 

(a)  The  HCA,  on  a  non-delegable 
basis,  is  authorized  to  waive  any  general 
rule  or  procedure  in  FAR  9.5  when  in 
the  Government’s  interest. 

(b)  Each  request  for  waiver  shall 
include: 

(1)  The  general  rule  or  procedure 
proposed  to  be  waived; 

(2)  An  analysis  of  the  potential 
conflict,  including  the  benefits  and 
detriments  to  the  Government  and 
prospective  contractors; 

(3)  A  discussion  of  why  the  conflict 
cannot  be  avoided,  neutralized,  or 
mitigated;  and 

(4)  Advice  of  counsel  obtained  imder 
FAR  9.504(b). 

PART  411— DESCRIBINQ  AGENCY 
NEEDS 

Subpart  411.1 — Selecting  aiKi  Developing 
Requirements  Documents 

Sec. 

411.103  Market  acceptance. 

411.105  Purchase  descriptions  for  service 
contracts. 

411.170  Brand  name  or  equal. 

411.171  Sc^icitation  provisions  and 
contract  clauses. 

Subpart  411.2— Using  and  Maintaining 
Requirements  Documents 

411. 202  Maintenance  of  standardization 
documents. 

Subpart  411.4 — Delivery  or  Performance 
Schedules 

411,404  Contract  clauses. 

Subpart  411.6— Priorities  and  Allocations 

411.600  Scope  of  subparL 
Auriiority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  411.1— Selecting  and 
Developing  Requirements  Documents 

411.103  Market  acceptance. 

(a)  The  head  of  the  contracting 
activity  (HGA)  may  determine  that 
.ofierors  must  demonstrate,  in 
accordance  with  FAR  11.103(a),  the 
maiiiet  acceptability  of  their  items  to  be 
offered. 

(b)  The  cmitracting  officer  shall  place 
a  copy  of  this  determination,  signed  by 
the  HCA,  in  the  solicitation  file. 

41 1.105  Purchase  descriptions  for  service 
contracts. 

When  contract  personnel  are  to  be 
used,  the  requiring  official  shall  record 
on  the  requisition  his  or  her 
determination  whether  harm  to  the 
Government  might  occur  should 
contractor  personnel  fail  to  identify 
themselves  as  non-Govemment  officials. 
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411.170  Brand  name  or  equal. 

(a)  A  "brand  name  or  equal”  purchase 
desciiption  shall  include  the  following 
typ>e  of  information: 

(i)  Identification  of  the  item  by 
generic  description. 

(ii)  Make,  model  number,  catalog 
designation,  or  other  description,  and 
identification  of  a  commercial  catalog 
where  it  is  listed. 

(iii)  Name  of  manufacturer,  producer, 
or  distributor  of  the  item  and  complete 
address. 

(iv)  All  salient  characteristics  of  the 
“brand  name  or  equal”  product  or 
products  which  have  been  determined 
by  the  requisitioner  to  be  essential  to  the 
Government’s  minimum  requirements. 

41 1.171  Solicitation  provisions  artd 
contract  clauses. 

(a)  Contracting  officers  shall  insert  the 
provision  at  452.211-1,  Brand  Name  or 
Equal,  in  solicitations,  other  than  those 
for  construction,  where  "brand  name  or 
equal”  purchase  descriptions  are  used. 

(b)  Contracting  officers  shall  insert  the 
clause  at  452.211—2,  Equal  Products 
Offered,  in  solicitations,  other  than 
those  for  construction,  where  the 
provision  at  452.211-1  is  included. 

(c)  Contracting  officers  shall  insert  the 
clause  at  452.211-3,  Statement  of  Work/ 
Specifications,  when  the  description 
(statement  of  work)  or  specification(s)  is 
included  in  Section  J  of  the  solicitation. 

(d)  Contracting  officers  shall  insert  the 
clause  at  452.211—4,  Attachment.to 
Statement  of  Work/Specifications,  when 
there  are  attachments  to  the  description 
(statement  of  work)  or  specifications. 

Subpart  411.2 — Using  and  Maintaining 
Requirements  Documents 

41 1 J202  Maintenance  of  standardization 
documents. 

Recommendations  for  changes  to 
standardization  documents  are  to  be 
submitted  through  the  Senior 
Procurement  Executive,  who  will 
coordinate  the  submission  of  these 
recommendations  to  the  cognizant 
preparing  activity. 

Subpart  411.4 — Delivery  or 
Performance  Schedules 

411.404  Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  452.211-5,  Period  of 
Performance,  when  it  is  necessary  to 
specify  a  period  of  performance, 
b^inning  on  the  date  of  award,  date  of 
receipt  of  notice  of  award,  or  a  specified 
date. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  452.211-6,  Effective  Period 
of  the  Contract,  when  it  is  necessary  to 


specify  the  effective  period  of  the 
contract. 

Subpart  411.6— Priorities  and 
Allocations 

411.600  Scope  of  subpart 

The  Defense  Priorities  and  Allocation 
System  (DPAS)  excludes  USDA 
activities  (see  15  CFR  700.18(b)).  USDA 
Contracting  Officers  are  not  authorized 
to  place  rated  orders  under  DPAS. 

Part  412— ACQUISITION  OF 
COMMERCIAL  ITEMS 

Subpart  412.3— Solicitation  Provisions  and 
Contract  Clauses  for  the  Acquisition  of 
Commercial  Items 

Sec. 

412.302  Tailoring  of  provisions  and  clauses 
for  the  acquisition  of  commercial  items. 
Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  412.3 — Solicitation  Provisions 
and  Contract  Clauses  for  the 
Acquisition  of  Commercial  Items 

41 2.302  Tailoring  of  provisions  and 
clauses  for  the  acquisition  of  commercial 
items. 

The  head  of  the  contracting  activity  is 
authorized  to  approve  waivers  in 
accordance  with  FAR  12.302(c).  The 
approved  waiver  may  be  either  for  an 
individual  contract  or  for  a  class  of 
contracts  for  the  specific  item.  The 
approved  waiver  and  supporting 
docrunentation  shall  be  incorporated 
into  the  contract  file. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  413— SIMPLIFIED  ACQUISITION 
PROCEDURES 

Subpart  413.1— General 

Sec. 

413.103  Policy. 

Subpart  413.4 — Imprest  Fund 
413.401  General. 

Subpart  413.5 — Purchase  Orders 

413.505  Purchase  order  and  related  fmms. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  413.1 — General 
413.103  Policy. 

USDA  policy  and  procedures  on  use 
of  the  Govemmentwide  commercial 
purchase  card  are  established  in 
Departmental  Regulation  Series  5000. 

Subpart  413.4 — Imprest  Fund 

413.401  General. 

Departmental  Regulation  2000  series 
sets  policies  and  guidelines  for  the  use 


of  imprest  funds  within  USDA. 
Departmental  Regulation  5000  series 
establishes  policies  and  procedures  for 
the  use  of  the  Third  Party  Draft  System 
in  USDA. 

Subpart  413.5— Purchase  Orders 

41 3.505  Purchase  order  arnl  related  forms. 

(a)  Form  AD-838,  Purchase  Order,  is 
prescribed  for  use  by  USDA  in  lieu  of 
Optional  Forms  347  and  348. 

(b)  The  Standard  Form  44  (and  the 
previously  prescribed  USDA  Form  AD- 
744)  is  not  authorized  for  use  within 
USDA. 

PART  414— SEALED  BIDDING 

Subpart  414.2— Solicitation  of  Bids 

Sec. 

414.201  Preparation  of  invitations  for  bids. 
414.201-6  Elicitation  provision. 

Subpart  414.4 — Opening  of  bids  and  Award 
of  Contract 

414.404  Rejection  of  bids. 

414.404-1  Cancellation  of  invitations  after 
opening. 

414.407  Mistakes  in  bids. 

414.407- 3  Other  mistakes  disclosed  before 
award. 

414.407- 4  Mistakes  after  award. 

414.409  Information  to  bidders. 

414.409-2  Award  of  classified  contracts. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  414.2— Solicitation  of  Bids 
41 4.201  Preparation  of  invitations  for  bids. 

414.201-6  Solicitation  provisions. 

The  contracting  officer  shall  insert  the 
provision  452.214-70,  Award  by  Lot, 
when  multiple  items  are  segregated  into 
clearly  identifiable  lots  and  the 
contracting  officer  wants  to  reserve  the 
right  to  award  by  item  within  a  lot,  if 
award  in  that  manner  would  be 
advantageous  to  the  Government. 

Subpart  414.4— Opening  of  Bids  and 
Award  of  Contract 

414.404  Rejection  of  bids. 

414.404- 1  Cancellation  of  invitations  after 
opening. 

An  acquisition  official  at  a  level  above 
the  contracting  officer  is  authorized  to 
make  the  determinations  under  FAR 

14.404- l(c)  and  (e)(1). 

414.407  Mistakes  in  bids. 

414.407- 3  Other  mistakes  disclosed 
before  award. 

The  authority  to  make  the 
determinations  under  FAR  14,407-3(a), 
(b),  and  (d)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity.  The  authority  to 
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make  the  determination  under  FAR 

14.407- 3(c)  is  delegated  to  the 
oontracting  officer.  Each  determination 
pursuant  to  FAR  14.407-3  shall  have 
the  concurrence  of  the  Office  of  the 
General  Counsel  (OGC). 

414.407- 4  Mistakes  after  award. 

If  a  mistake  in  bid  is  disclosed  after 
award,  the  contracting  officer  shall 
make  a  final  determination  in 
accordance  with  the  provisions  of  FAR 

14.407- 4  (b)  and  (c)  and  shall 
coordinate  each  proposed  determination 
with  OGC.  Such  coordination  shall,  at  a 
minimum,  consist  of  the  contracting 
officer  providing  the  proposed 
determination  and  the  case  file  to  OGC 
for  comment. 

414.409  Information  to  bidders. 

414.409-2  Award  of  classified  contracts. 

Disposition  of  classified  information 
shall  be  in  accordance  with 
Departmental  Regulation  and  Manual 
(3400  Series)  and  in  accordance  with 
direction  issued  by  the  USDA  Security 
Officer,  Policy  Analysis  and 
Coordination  Center — ^Human  Resources 
Management. 

PART  415— CONTRACTING  BY 
NEGOTIATION 

Subpart  415.1— General  Requirements  for 
Negotiation 

Sec 

415.103  Converting  from  sealed  bidding  to 
n^otiation  proradures.^ 

Subpart  415.4 — Solicitation  and  Receipt  of 
Proposals  and  Quotations 

415.406  Preparing  requests  for  proposals 
(RFP's)  and  requests  for  quotations 
(RFQ’s): 

415.406-1  Uhiform  contract  format. 

415.407  Solicitation  provisions. 

415.408  Issuing  solicitations. 

415.411  Receipt  of  proposals  and 

quotations. 

415.413  Disclosure  and  use  of  information 
before  award. 

415.413-2  Alternate  II. 

Subpart  415.5— Unsolicited  Proposals 

415.504  Advance  guidance. 

415.506  Agency  procedures. 

Subpart  415.6— Source  Selection 

415.607  Disclosure  of  mistakes  before 
award. 

415.608  Proposal  evaluation. 

415.612  Formal  source  selection. 

Subpart  415.9— Profit 

415.902  Policy. 

Subpart  415.10— Preaward,  Award,  and 
Postaward  Notifications,  Protests  and 

Mistakes 

415.1070  Post-award  conference. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 


Subpart  415.1— General  Requirements 
for  Negotiation 

415.103  Converting  from  sealed  bidding  to 
negotiation  procedures. 

An  acquisition  official  at  a  level  above 
the  contracting  offirar  is  authorized  to 
make  the  determination  to  permit  the 
use  of  negotiation  to  complete  an 
acquisition  following  the  cancellation  of 
an  invitation  for  bids. 

Subpart  415.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations 

415.406  Preparing  requests  for  proposals 
(RFP's)  and  requests  for  quotations 
(RFQ’s). 

415.406-1  Uniform  contract  format 

The  Senior  Procurement  Executive  is 
authorized  to  exempt  contracts  from  the 
imiform  contract  format. 

415.407  Solicitation  provisions. 

(a)  The  provision  at  452.215—71, 
Instructions  for  the  Preparation  of 
Technical  and  Business  Proposals,  may 
be  used  when  offerors  will  be  required 
to  submit  technical  and  business 
proposals.  Contracting  officers  should 
tailor  the  clause  to  refiect  the  degree  of 
information  required  for  the  specific 
acquisition. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  452.215-72, 
Amendments  to  Proposals,  in 
solicitations  which  require  the  submittal 
of  lengthy,  complex  te^nical  proposals. 

415.408  Issuing  solicitations. 

Departmental  Regulation  and  Manual 
(Series  3400),  establishes  policy  and 
procedures  regarding  classification, 
declassification  and  safeguarding  of 
classified  information. 

415.41 1  Receipt  of  proposals  and 
quotations. 

Departmental  Regulation  and  Manual 
(Series  3400),  contains  guidance  on 
classification,  declassification  and 
safeguarding  of  cl6issified  information. 

415.413  Disclosure  and  use  of  information 
before  award.- 

Contracting  officers  shall  use  the 
Alternate  II  procedures  in  FAR  15.413- 
2  and  subsection  415.413-2  when 
releasing  proposals  outside  the 
Government  for  evaluation  purposes. 

415.413-2  Alternate  il. 

(a)  The  head  of  the  contracting 
activity  (HCA)  is  authorized  to  approve 
the'release  of  proposals  outside  die 
Government  for  evaluation  purposes. 
Each  such  decision  shall  be  suj^orted 
by  a  written  justification  that  shows  in 
sufficient  detail  the  special  needs  or 


circumstances  requiring  the  services  of 
individuals  outside  the  Government. 

(b)  During  the  preaward  period,  only 
the  contracting  officer,  the  chief  of  the 
contracting  office,  or  others  specifically 
authorized  by  either  of  them  may 
communicate  technical  or  other 
information  to,  or  conduct  discussions 
with,  ofrerors.  Information  shall  not  be 
furnished  to  an  offeror  if,  alone  or 
together  with  other  information,  it  may 
afford  the  offeror  an  advantage  over 
other  offerors.  However,  general 
information  that  is  not  prejudicial  to 
other  offerors  may  be  furnished. 

(c)  Agency  personnel  and  non- 
Govemment  evaluators  having 
authorized  access  to  information 
contained  in  proposals  shall  disclose 
neither  the  number  of  offerors  nor  their 
identity  to  the  public  or  to  anyone  in 
Government  except  as  authorized  in 
accordance  with  FAR  3.104  (See  also 
FAR  5.403). 

(d)  The  contracting  officer  shall  obtain 
the  following  written  agreement  from 
the  non-Govemment  evaluator  prior  to 
the  release  of  any  proposal  to  that 
evaluator. 

“AGREEMENT  GOVERNING  THE  USE  AND 
DISCLOSURE  OF  PROPOSALS’’ 

RFP#  _ 

Offeror  _ % _ I _ 

1.  To  the  best  of  my  knowledge  and  belief, 
no  conflict  of  interest  exists  that  may 
diminish  my  capacity  to  perform  an  impartial 
and  objective  review  of  the  offeror’s  proposal, 
or  may  ot)ierwise  result  in  a  biased  opinion 
or  an  imfair  advantage.  If  a  potential  conflict 
of  interest  arises  or  if  I  identify  such  a 
conflict,  I  agree  to  notify  the  Government 
promptly  concerning  the  potential  conflict. 

In  determining  whether  any  potential  conflict 
of  interest  exists,  I  agree  to  review  whether 
me  or  my  employer’s  relationships  with  other 
persons  or  entities,  including,  but  not  limited 
to,  ownership  of  stocks,  bonds,  other 
outstanding  financial  interests  w 
conunitments,  employment  arrangements 
(past,  present,  or  under  consideration),  and, 
to  the  extent  known  by  me,  all  financial 
interests  and  employment  arrangements  of 
my  spouse,  minor  children,  and  other 
members  of  my  immediate  household,  may 
place  me  in  a  position  of  conflict,  real  or 
apparent,  with  the  evaluation  proceedings. 

2. 1  agree  to  use  proposal  information  only 
for  evaluation  purposes.  1  understand  that 
any  authorized  restriction  on  disclosure 
placed  upon  the  proposal  by  the  prospective 
contractor  or  subcontractor  or  by  the 
Government  shall  be  applied  to  any 
reproduction  or  abstracted  information  of  the 
proposal.  I  agree  to  use  my  best  effort  to 
safeguard  such  information  physically,  and 
not  to  disclose  the  contents  of,  or  release  any 
information  relating  to,  the  proposal(s)  to 
anyone  outside  of  the  Source  Evaluation 
Board  or  other  panel  assembled  for  this 
acquisition,  the  Contracting  Officer,  or  other 
individuals  designated  by  the  Contracting 
Officer. 
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3. 1  agree  to  return  to  the  Govenunent  all 
copies  of  proposals,  as  well  as  any  abstracts, 
upon  completion  of  the  evaluation. 

(Name  and  Organization) 

(Date) 

(End  of  provision) 

(e)  The  release  of  a  proposal  outside 
the  Government  for  evaluation  does  not 
constitute  the  release  of  information  for 
purposes  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552). 

(f)  The  contracting  officer  shall  attach 
a  cover  page  bearing  the  GOVERNMENT 
NOTICE  FOR  HANDLING  PROPOSALS, 
as  set  forth  in  FAR  15.413-2(e),  to  each, 
proposal  upon  receipt.  The  last  sentence 
of  the  notice  shall  cite  48  CFR  415.413 
as  the  agency  implementing  regulation. 

Subpart  415.5— Unsolicitad  Proposals 

415.504  Advance  guidance. 

HCA’s  are  responsible  for  establishing 
procedures  to  ensure  compliance  with 
the  requirements  of  FAR  15.504. 

415.506  Agency  procedures. 

HCA’s  are  responsible  for  establishing 
the  {Hocedures  for  control  of  imsolicited 
proposals  required  by  FAR  15.506(a) 
and  for  identifying  the  contact  points  as 
required  by  FAR  15.506(b). 

Subpart  415.6 — Source  Selection 

415.607  Disclosure  of  mistakes  before 
award. 

The  HCA  with  the  concurrence  of  the 
Office  of  the  General  (founsel  is 
authorized  to  make  the  determination 
permitting  proposal  correction  as 
required  by  FAR  15.607(c)(3). 

415.608  Proposal  evaluation. 

An  acquisition  official  above  the  level 
of  the  contracting  officer  is  authorized 
to  make  the  determination  to  reject  all 
proposals  under  the  circumstances 
listed  in  FAR  15.608(b). 

415.612  Formal  source  se^action. 

The  HCA  shall  determine  when  a 
formal  source  selection  process  will  be 
used  and  establish  procedures  for 
implementing  the  requirements  of  FAR 
15.612. 

Subpart  415.9 — Profit 
415.902  Policy. 

(a)(1)  USDA  will  use  a  structured 
approach  to  determine  the  profit  or  fee  _ 
prenegotiation  objective  in  acquisition 
actions  when  price  negotiation  is  based 
on  cost  analysis. 

(2)  The  following  types  of  acquisitions 
are  exempt  from  the  requirements  of  the 
structured  approach,  but  the  contracting 
officer  shall  comply  with  FAR  15.905- 


1  when  analyzing  profit  for  these 
contracts  or  actions: 

(i)  Architect-engineer  contracts; 

(ii)  Construction  contracts; 

(iii)  Contracts  primarily  requiring 
delivery  of  material  supplied  by 
subcontractors; 

(iv)  Termination  settlements;  and 

(v)  Cost-plus-award-fee  contracts; 

(b)  Unless  otherwise  restricted  by 
contracting  activity  procedures,  the 
Contracting  Officer  may  use  another 
Federal  agency’s  structured  approach  if 
that  approach  has  been  formalized  and 
is  maintained  as  part  of  that  Agency's 
acquisition  regulations  (i.e.,  included  in 
that  Agency’s  assigned  chapter  of  Title 
48  of  the  Code  of  Federal  Regulations). 

(c)  The  HCA  is  responsible  for 
establishing  procedures  to  ensiure 
compliance  with  this  subpart. 

Subpart  415.10— Praaward,  Award,  and 
Poataward  Notifications,  Protests  and 
Mistakes 

415.1070  Post-Award  Conference. 

If  a  postaward  conference  is 
necessary,  the  contracting  officer  shall 
insert  clause  452.215-73,  Post-Award 
Conference. 

PART  413— TYPES  OF  CONTRACTS 

Sec. 

416.000  Scope  of  part. 

Subpart  416.2— nxed-Prica  Contracts 

416.203  Fixed-price  contracts  with 
eccHiomic  price  adjustment. 

416.203-4  Contract  clauses. 

Subpart  41 6.4— Incentive  Contracts 

416.404  Cost-reimbursement  incentive 
contracts. 

416.404-2  Cost-plus-award-fee  contracts. 

416.405  Contract  clauses. 

416.470  Solicitation  provision. 

Subpart  416.5— Indefinite-Delivery 
Contracts 

416.505  Ordering. 

416.506  Solicitation  provision  and  contract 
clauses. 

Subpart  416.6— Time-and-Materials,  Labor- 
Hour,  and  Letter  Contracts 

416.603  Letter  contracts. 

416.603- 2  Application. 

416.603- 4  Contract  clauses. 

416.670  Contract  clauses. 

Subpart  416.7— Agreements 

416.702  Basic  agreements. 

Authority:  5  U.S.C.  301  and  40  U.S.C. 
486(c). 

416.000  Scope  of  part 

Heads  of  contracting  activities 
(HGA’s)  are  authorized  to  establish 
written  procedures  allowing  the  use  of 
any  contract  type  described  in  FAR  part 
16  for  acquisitions  made  under 


simplified  acquisition  procedures  in 
FAR  part  13. 

Subpart  416.2— Fhced-Prlca  Contracts 

416.203  Rxed-price  contracts  with 
ecofKNnic  price  adjustment 

416.203-4  Contract  clauses. 

An  economic  price  adjustment  clause 
based  on  cost  indexes  of  labor  or 
material  may  be  used  under  the 
conditions  listed  in  FAR  16.203-4(d) 
after  approval  by  the  HCA  and 
consultation  with  the  Office  of  the 
C^neral  Counsel. 

Subpert  416.4 — Incentive  Contracts 

416.404  Cost-reimbursement  irtcentive 
contracts. 

416.404-2  Cost-phis^rarard-fSe  contracts. 

The  HCA  may  designate  an 
acquisition  official  other  than  the 
contracting  offiem’  as  the  fee 
determination  official  (FIX))  to  make  the 
final  determination  of  the  award  fee. 

The  designated  official  must  have 
warrant^  contracting  authority  at  the 
same  level  as  the  contracting  officer  or 
higher,  and  shall  not  have  participated 
in  preparing  the  contractor  performance 
evaluation.  If  the  HCA  does  not 
designate  an  FDO,  the  chief  of  the 
contracting  office  shall  act  as  the  FDO. 

416.405  Contract  clauses. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  452.216-70,  Award  Fee,  in 
solicitations  and  contracts  which 
contemplate  the  award  of  cost-plus- 
award-fee  contracts. 

416.470  Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  452.216-71,  Base  Pee  and 
Award  Fee  Proposal,  in  solicitations 
which  contemplate  the  award  of  a  cost- 
plus-award-fee  contract. 

Subpart  416.5 — Indafinite-Oelivery 
Contracts 

416.505  Ordering. 

(a)  The  Chief,  Procurement  Policy 
Division,  Procurement  and  Property 
Management,  Policy  Analysis  and 
Coordination  Center,  has  been 
designated  as  the  Departmental  Task 
Order  Ombudsman. 

(b)  The  Departmental  Task  Order 
Oinbudsman  shall  designate  a  task  order 
ombudsman  for  each  contracting 
activity.  Contracting  activity 
ombudsmen  shall  review  and  resolve 
complaints  from  contractors  concerning 
task  or  delivery  orders  placed  by  the 
contracting  activity. 

(c)  Any  contractor  who  is  not  satisfied 
with  the  resolution  of  a  complaint  by  a 
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contracting  activity  ombudsman  may 
request  the  Departmental  Task  Order 
Ombudsman  to  review  the  ccmipiaint. 

41S.5M  SoNcttaMon  provision  and 
contract  clauaes. 

(a)  The  contracting  officer  shall  insert 
a  provision  substantially  the  same  as  the 
provision  at  452.216-72,  Evaluation 
Quantities-lndefinite-Delivery  Contract, 
in  solicitations  which  contemplate  the 
award  of  indefinite-quantity  or 
requirements  contracts  to  establish  the 
basis  on  which  oRers  will  be  evaluated. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  452.216-73,  Minimum  and 
Maximum  Contract  Amounts,  in 
indefinite-delivery,  indefinite-quantity 
contracts  when  the  clause  at  FAR__ 
52.216-18  is  used. 

Subpart  416.6— Tima-and-MatarMa, 
Labor-Hour,  and  Lattar  Contracts 

410.603  Latter  contracts. 

410.603-2  AppNcation. 

The  HCA  is  authorized  to  extend  the 
period  for  defining  a  letter  contract 
required  by  FAR  16.603-2(c)  in  extreme 
cases  where  it  is  determined  in  writing 
that  such  action  is  in  the  best  interest  of 
the  Government. 

416.003-4  Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  452.216-75,  Letter  Contract,  in 
a  definitive  contract  superseding  a  letter 
contract. 

416.670  Contract  dauoas. 

Hie  contracting  officer  shall  limit  the 
Government’s  obligation  under  a  time- 
and-materials  or  labor-hour  contract  by 
inserting  the  clause  at  452.216-74, 
Ceiling  Price. 

Subpart  416.7— Agraamants 

416.702  60010  agrssmsnts. 

Promptly  aftef  execution  by  the 
Government,  the  HCA  shall  furnish  to 
the  Senior  Procurement  Executive  a 
copy  of  each  basic  agreement  negotiated 
with  contractCHa  in  accordMice  with 
FAR  16.702. 

PART  417— SPEOAL  CONTRACTMQ 
METHODS 

Suapart  417.2— OpOens 

Sec. 

417.204  Contracts. 

AvUmrity:  5  U.S.C.  301  and  40  U.S.C 
466(c). 

Suhpart  417.2— Options 
417.204  Conaacts. 

The  head  of  the  contracting  activity  is 
^  authorized  to  approve  contracts  which 


exceed  the  5  year  limitation  in  FAR 
17.204(e). 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

PART  416— SMALL  BUSINESS 
PROGRAMS 

Subport  419.2— Policies 

Sec. 

419.201  General  policy. 

419.201- 70  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU). 

419.201- 71  Smallhusiness  coordinators. 

419.201- 73  Reports. 

Subpart  419.S— Set-Asicles  for  SmaN 
Business 

419.508  Solicitation  provisions. 

Subpart  419.6— Certificates  of  Competency 
and  Determinations  of  Eligibility 

419.602  Procedures. 

419.602- 1  Referral. 

419.602- 3  Resolving  differences  between  the 
agency  and  the  Small  Business 
Administration. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  419.2— Policies 

419.201  General  poHcy. 

It  is  the  policy  of  USDA  to  provide  a 
fair  portion  of  its  contracting  and 
subrontracting  opportunities  to  small, 
disadvantaged,  minority,  and  women- 
owned  businesses. 

419.201- 70  Office  of  Smalt  and 

Disadvantaged  Business  UtNizaNon 
(OSDBU).  \ 

The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  develops  rules,  policy, 
procediures  and  guidelines  for  the 
effective  administraticm  of  USDA’s 
small  and  disadvantaged  business 
procurement  preference  program  to 
include  minority  and  women-owned 
business. 

419.201- 71  Smai  business  ceordinaters. 

The  head  of  the  contracting  activity 
(HCA)  or  a  representative  of  the  HCA 
shall  designate  in  writing  a  small 
business  coordinator  in  each  contracting 
office.  Supervisors  of  small  business 
coordinators  are  encouraged  to  provide 
sufficient  time  for  the  coordinators  to 
carry  out  their  small  business  program 
duties.  Coordinators’  duties  shall 
include,  but  not  be  limited  to,  the 
following: 

(a)  Review  each  proposed  acquisition 
expected  to  exceed  the  simplified 
acquisition  threshold  prior  to  its 
solicitation.  The  coordinator  shall: 

(1)  Recommend  section  8(a)  action 
and  identify  p^ential  contractors,  or 


(2)  Identify  available  minority  and 
women-owned  businesses  to  be 
solicited  by  competitive  procedures. 
Coordinators  shall  document  the 
contract  file  with  recommendations 
made  and  actions  taken. 

(b)  Participate  in  goal-setting 
procedures  and  planning  activities  and 
establish  aggressive  minority  and 
women-owned  business  goals  based  .on 
the  annual  review  of  advance 
acquisition  plans. 

(c)  Participate  in  the  review  of  those 
contracts  which  require  the  successful 
ofieror  to  submit  written  plans  for  the 
utilization  of  small  and  small 
disadvantaged  businesses  as 
subcontractors. 

(d)  Ensure  that  purchases  exceeding 
$2,500  and  not  exceedii^  the  simplified 
acquisition  threshold  are  reserved 
exclusively  for  small  businesses, 
including  minority  and  women-owned 
businesses.  This  policy  shall  be 
implemented  unless  the  contracting 
officer  is  unable  to  obtain  offers  firom 
twQ  or  more  small  business  concerns 
that  are  competitive  with  market  prices 
and  in  terms  of  quality  and  delivery  of 
the  goods  or  services  being  purchased. 

(e)  Meuntain  comprehensive  source 
listings  of  small  businesses. 

(f)  Upon  written  request,  provide 
small,  minority  and  women-owned 
businesses  the  bidders  mailing  lists  of 
individuals  receiving  solicitations 
which  will  c(Hitain  the  subcontracting 
clause  entitled  “Utilization  of  Small 
Business  Concerns  and  Small 
Disadvantaged  Business  Concerns.’’ 
These  lists  may  be  limited  to  those 
supplies  or  services  of  major  interest  to 
the  requesting  firms. 

(g)  lievelop  a  program  of  contacts 
with  local,  small,  minority,  and  women- 
owned  trade,  business,  and  professional 
associatimis  and  organizations  and 
Indian  tribal  councils  to  apprise  them  of 
USDA’s  program  needs  and  recurring 
contract  requirements. 

(h)  Periodically  meet  with  program 
managers  to  discuss  requirements  of  the 
small  business  preference  program, 
explore  the  feasibility  of  breaking  large 
complex  requirements  into  smaller  l^s 
suitable  for  participation  by  small  firms, 
and  encourage  program  managers  to 
meet  with  these  firms  so  that  their 
capabilities  can  be  demonstrated. 

(i)  Establish  internal  operating 
procedures  which  implement  the 
requirements  of  the  regulations  as  set 
forth  in  this  part  419.  (kimpile  data  and 
prepare  ail  reports  pertaining  to  the  ^ 
small,  minority  and  wommi-owned 
business  activities.  Ensure  that  these 
reports  are  accurate,  complete  and  up- 
to^te. 
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(j)  Assist  and  counsel  small  business 
firms  and  especially  those  found  to  be 
nonresponsive  or  nonresponsible  to 
help  qualify  them  for  future  awards. 

(k)  Review  proposed  large  contract 
requirements  to  determine  the  potential 
for  breaking  out  components  suitable  for 
purchase  from  small  business  firms. 

(l)  Ensure  that  the  SBA  Resident 
Procurement  Center  Representative 
(PCR)  is  provided  an  opportunity  and 
reasonable  time  to  review  any 
solicitation  that  meets  the  dollar 
threshold  for  small  business  and  small 
disadvantaged  business  subcontracting 
plans. 

419.201-73  Reports. 

(a)  The  Director,  OSDBU,  shall  be 
responsible  for  submitting  reports 
concerning  USDA’s  progress  and 
achievements  in  the  procmement 
preference  program. 

(b)  Subcontracting  data  for  an  agency 
shall  be  collected  by  the  small  business 
coordinators  and  submitted  to  OSDBU 
by  April  10  and  November  20  of  each 
year. 

Subpart  419.5 — Set-asides  for  Small 
Business 

419.508  Solicitation  provisions. 

The  contracting  officer  shall  insert  the 
provision  at  452.219-70,  Size  Standard 
and  SIC  Code  Information,  in 
solicitations  that  are  set  aside  for  small 
businesses. 

Subpart  419.6 — Certificates  of 
Competency  and  Determinations  of 
Eligibility 

419.602  Procedures. 

419.602- 1  Referral. 

Contracting  officers  shall  refer 
determinations  of  non-responsibility 
regarding  small  businesses  directly  to 
the  SBA  Regional  Office  servicing  the 
location  where  the  contractor’s  office 
(home)  is  located. 

419.602- 3  Resolving  differences  between 
the  agency  and  the  Small  Business 
Administration. 

The  MCA  is  authorized  to  file  the 
formal  appeal  with  the  Small  Business 
Administration’s  Central  Office  as 
provided  by  FAR  19.602-3(c). 

PART  422— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  422.1— Basic  Labor  Policies 

Sgc 

422.103  Overtime. 

422.103-4  Approvals. 


Subpart  422.3— Contract  Work  Hours  and 
Safety  Standards  Act 

422.302  Liquidated  damages  and  overtime 
pay. 

Subpart  422.4 — Labor  Standards  for 
Contracts  Involving  Construction 

422.404  Davis-Bacon  wage  determinations. 
422.404-6  Modifications  of  wage 
determinations. 

422.406  Administration  and  enforcement. 
422.406-8  Investigations. 

Subpart  422.6— Walsh-Healey  Public 
Contracts  Act 

422.604  Exemptions. 

422.604-2  Regulatory  exemptions. 

422.608  Procedures. 

422.608-4  Award  pending  final 
determination. 

Subpart  422.8— Equal  Employment 
Opportunity 

422.803  Responsibilities. 

422.804  Affirmative  action  programs. 
422.804-2  Construction. 

422.807  Exemptions. 

Subpart  422.13— Special  Disabled  and 
Vietnam  Era  Veterans 

422.1303  Waivers. 

422.1306  Complaint  procedures. 

Subpart  422.14 — Employment  of  the 
Handicapped 

422.1403  Waivers. 

422.1406  Complaint  procedures. 

Authority:  5  U.S.C.  301  and  40  U.S.C. 
486(c). 

Subpart  422.1 — Basic  Labor  Policies 

422.103  Overtime. 

422.103- 4  Approvals. 

Requests  for  the  use  of  overtime  shall 
be  approved  by  an  acquisition  official  at 
a  level  above  the  contracting  officer  in 
accordance  with  the  procedures  in  FAR 

22.103- 4  (a)  and  (b). 

Subpart  422.3 — Contract  Work  Hours 
and  Safety  Standards  Act 

422.302  Liquidated  damages  and  overtime 
pay.  ( 

Heads  of  contracting  activities 
(HCA’s)  are  authorized  to  review 
determinations  of  liquidated  damages 
due  imder  section  104(c)  of  the  Contract 
Work  Hours  and  Safety  Standards  Act, 
and  to  take  remedial  action,  if 
appropriate,  in  accordance  with  FAR 
22.302(c).  Contractors  or  subcontractors 
may  request  review  of  administrative 
determinations  of  liquidated  damages  , 
by  written  notice  to  the  contrSiGting 
officer.  The  contracting  officer  shall, 
promptly  forward  appeals  of  liquidated 
damages  determinations  to  the  HCA. 


Subpart  422.4 — Labor  Standards  fc-r 
Contracts  Involving  Construction 

422.404  Davis-Bacon  Act  wage 
determinations. 

422.404- 6  Modifications  of  wage 
determinations. 

HCA’s  are  authorized  to  request 
extension  of  the  90  day  period  for  award 
after  bid  opening  as  provided  in  FAR 

22.404- 6(b)(6). 

422.406  Administration  and  enforcement 

422.406.8  Investigations. 

Reports  of  violations  shall  be 
forwarded  to  the  HCA,  who  shall 
process  such  reports  in  accordance  with 
FAR  22.406-8(d). 

Subpart  422.6— Walsh-Healey  Public 
Contracts  Act 

422.604  Exemptions. 

422.604-2  Regulatory  exemptions. 

The  Assistant  Secretary  for 
Administration  can  request  the 
Secretary  of  labor  to  exempt  contracts 
firom  the  Walsh-Healey  Public  Contracts 
Act  pursuant  to  FAR  22.604-2(c).  A 
written  finding  justifying  the  request  for 
exemption  shall  be  prepared  for  the 
Assistant  Secretary’s  signature  and 
submitted  by  the  HCA  to  the  Senior 
Procurement  Executive  (SPE)  for  referral 
to  the  Assistant  Secretary. 

422.608  Procedures. 

422.608- 4  Award  pending  final 
determination. 

'The  HCA  is  delegated  authority  to 
approve  the  contracting  officer’s 
certification  for  award  required  by  FAR 

22.608- 4. 

Subpart  422.8 — Equal  Employment 
Opportunity 

422.803  Responsibilitiea. 

The  contracting  office  shall  submit 
questions  involving  the  applicability  of 
Executive  Order  11246  and  FAR  subpart 

22.8  through  the  HCA  to  the  SPE  for 
resolution. 

422.804  Affirmative  action  programs. 

422.804-^  Construction. 

The  HCA  shall  ensure  that  each 
contracting  office,  awarding  nonexempt 
construction  contracts,  maintains  a 
current  listing  of  covered  geographical 
areas  subject  to  affirmative  action 
requirements  specifying  goals  for 
minorities  and  women  in  covered 
construction  trades. 

422.807  Exemptions. 

(a)  The  Assistant  Secretary  for 
Administration  is  authorized  to  make 
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the  detennination  in  FAR  22.807(a)(1) 
that  a  contract  is  essential  to  the 
national  security. 

(h)  The  contracting  officer  shall 
submit  requests  for  exemptions  under 
FAR  22.807(a)(1),  (a)(2),  and  (b)(5) 
through  the  HCA  to  the  SPE  for 
determination  by  the  Assistant  Secretary 
of  Administration  or  referral  to  the 
Director,  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  as 
appropriate. 

SubfMirt  422.13— Special  Disabled  and 
Vietnam  Era  Veterans 

422.1303  Waivers. 

(a)  The  Assistant  Secretary  for 
Administration  is  authori2»d  to  make 
the  waiver  determinations  under  FAR 
22.1303(a)  and  FAR  22.1303(b)  with 
concurrence  of  the  Director,  OFCCP. 

(b)  The  contracting  office  shall  submit 
requests  for  waivers  through  the  HCA  to 
the  SPE  for  determination  by  the 
Assistant  Secretary  for  Administration. 

422.1306  Complaint  procedures. 

The  contracting  officer  shall  forward 
complaints  received  about  the 
administration  of  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act 
directly  to  the  Department  of  Labor 
(DoL)  as  prescribe  in  FAR  22.1306. 

Subpert  422.14 — Employment  of  the 
Handicapped 

422.1403  Waivers. 

(a)  The  Assistant  Secretary  for 
Administration  is  authorized  to  make 
the  waiver  determinations  under  FAR 
22.1403(a)  and  (b)  with  concurrence  of 
the  Director,  OFOCP. 

(b)  The  amtracting  officer  shall 
submit  requests  for  waivers  through  the 
HCA  to  the  SPE  for  detennination  by  the 
Assistant  Secretary  for  Administration. 

422.1406  Complaint  procodurea 

The  contracting  officer  shall  forward 
complaints  received  about  the 
administration  of  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
directly  to  the  OFCCP  as  prescribed  in 
FAR  22.1406. 

PART  423— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Subpart  423.1— Pollution  Confroi  and  Clean 
Air  and  Water 

Soc 

423.101  Applicability. 

423.103  Policy. 

423.104  Exemptions. 

423.106  Delaying  award. 

423.107  Compliance  responsibilities. 


Subpart  423.2— Energy  Conaervation 

423.203  Policy. 

Subpart  423.4 — Use  of  Recovered  Materials 

423.400  Scope  of  subpart. 

423.402  Definitions. 

423.404  Procedures. 

423.404-70  Acquisition,  Recycling,  and 
Waste  Prevention  Prc^ram  (AR&WPP). 

Subpart  423.5 — Drug-Free  Workplace 

423.506  Suspension  of  payments, 

termination  of  contract,  and  debarment 
and  suspension  actions. 

Subpart  423.6— Notice  of  Radioactive 
Material 

423.601  Requirements. 

Subpart  423.7— Contracting  for 
Environmentally  Preferable  and  Energy- 
Efficient  Products  and  Services 

423.704  Policy. 

Authority:  5  U.S.C.  301  and  40  U.S.Q 
486(c). 

Subpart  423.1 — Pollution  Control  and 
Clean  Air  and  Water 

423.101  Applicability. 

In  addition  to  the  requirement  in  FAR 
23.101,  this  subpart  applies  to 
indefinitenielivery  contracts,  other  than 
those  for  commercial  items,  whmi  the 
contracting  officer  estimates  that  the 
contract  will  exceed  $100,000. 

423.103  Policy. 

The  head  of  the  contracting  activity 
(HCA)  shall  establish  a  system  of 
instructions  to  make  available  to  each 
contracting  officer  the  EPA  List  of 
Violating  Facilities  and  to  ensure  the 
contracting  officer  reviews  the  list  prior 
to  each  proposed  award. 

423.104  Exemptions. 

(a)  The  Assistant  Secretary  for 
Administration  is  authorized  to  grant  an 
exemption  described  in  FAR  23.104. 

(b)  The  Senior  Procurement  Executive 
(SPE)  is  authorized  to  consult  with  the 
EPA  Administrator  regarding  a 
proposed  class  exemption. 

423.106  Delaying  awrard. 

Prior  to  notifying  EPA,  the  contracting 
officer  shall  advise  the  SPE  of  the  need 
to  award  before  the  requested  time 
pteriod  expires. 

423.107  Compliance  responsibilities. 

The  HCA  is  authori2»d  to  notify  the 
Administrator  of  EPA  of  known  or 
suspected  noncompliance  with  clean  air 
or  water  standards  in  facilities  used  in 
performing  nonexempt  contracts.  A 
copy  of  the  notification  is  to  be 
provided  to  the  SPE. 


Subpart  423.2— Energy  Conservation 
423.203  Policy. 

In  the  acquisition  of  products  and 
services,  USDA  will  give  preference  to 
those  that  are  more  energy-efficient. 

Subpart  423.4 — Use  of  Recovered 
Materials 

423.400  Scope  of  subparL 

This  subpart  implements  and 
supplements  FAR  policies  and 
procedures  for  acquiring  products  and 
services  when  preference  is  given  to 
offers  of  products  containing  recovered 
materials.  This  subpart  further 
supplements  FAR  subpart  23.4  by 
providing  guidance  for  recycling  and 
waste  prevention  programs  in 
accordance  with  Executive  Order  12873 
and  42  U.S.C.  6962, 

423.402  Definitions. 

Mission  areas  are  USDA 
organizational  elements  headed  by  an 
Undersecretary  or  an  Assistant 
Secretary. 

USDA  Acquisition,  Recycling,  and 
Waste  Prevention  Program,  issued  by 
the  USDA  Environmental  Executive, 
provides  implementing  guidance  for 
Departmental  affirmative  procurement, 
recycling,  and  waste  reduction. 

The  USDA  Environmental  Executive 
is  the  Deputy  Assistant  Secretary  for 
Administration. 

423.404  Procedures. 

(a)  The  dollar  thresholds  described  in 
FAR  23.404(a)  apply  to  USDA  as  a 
whole. 

(b)  EPA  designated  items.  The 
officials  identified  as  Acquisition, 
Recycling,  and  Waste  Prevention 
Program  (AR&WPP)  Coordinators  are 
authorized  to  approve  determinations  to 
buy  EPA  designated  items  which  do  not 
meet  EPA  or  USDA  minimum  recovered 
material  content  standards. 

(c)  Agency  designated  items.  The 
USDA  Environmental  Executive  may, 
without  further  publication  in  this 
chapter,  designate  items  or  classes  of 
items  containing  recovered  material  to 
be  acquired  under  the  procedures  in 
FAR  23.4  and  this  subpart. 

423.404-70  Acquisition,  Recycling,  and 
Waste  Prevention  Program  (AR&WPP). 

(a)  Applicability.  The  AR&WPP 
applies  to  all  USDA  organizations:  i.e., 
USDA  mission  areas,  USDA 
corporations  (as  described  in  31  U.S.C. 
9101),  and  USDA  staff  offices  not 
included  within  a  mission  area. 

(b)  Authority.  The  AR&WPP  has  been 
established  to  comply  with  the 
requirements  of  Executive  Order  12873 
to  coordinate  edl  environmental 
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programs  ia  the  areas  of  procurement 
and  acquisition,  standards  and 
specification  review,  facilities 
management,  waste  prevention  and 
recycling,  and  logistics. 

(c)  Responsibilities.  (1)  Each  USDA 
oiganizatioii  will  identify  one  or  more 
ARftWPP  Coordinators  in  writing  to 
represent  the  mission  asea,  serve  cm  the 
Council  of  Coordinators,  and  work  in 
conjunction  with  the  U^M 
Environmental  Executive. 

(2)  Each  USDA  arganizatimi 
periodically  will  conduct  an  audit 
(survey  or  inventory^  of  the  waste 
steeam  generated  by  the  organization. 

The  goals  of  the  audit  are: 

(i)  To  identify  and  aoeasure  the 
elements  of  waste  generated  in  its 
operations; 

(ii)  To  identify  processes,  equipment, 
techniques,  or  materials  which  generate 
waste  in  energy  or  materials; 

(iii)  To  identify  actions  which  can  be 
taken  to  reduce  and  to  recycle  or  recover 
the  wastes  generated;  and 

(iv)  To  assign  time  frames  to 
accomplish  those  actions. 

(3)  Each  USDA  organization  will 
iiaplement  an  avoidance  or  recovery  or 
recycling  program  based  on  the  results 
of  ^e  waate  stream  audit. 

(4)  Each  USDA  organization  will 
implement  a  plan  to  install  on-going 
waste  prevention  techniques. 

(5)  ]^ch  U^A  organization  will 
ensure  that  responsibility  for 
preparation,  implementation,  and 
monitoring  of  its  affirmative 
procurement  program  is  shared  between 
program  personnel  and  procumment 
persoimel. 

(6)  Each  USDA  organization  will 
establish  measiuable  goals  by  which  the 
effectiveness  of  its  participation  in 
AR&WPP  can  be  assessed  on  an  annual 
basis. 

(7)  Each  USDA  organization  will 
sponsor  annual  awards  to  recognize  the 
most  innovative  environmental  program 
of  the  year. 

(d)  Acquisition  and  administration. 

(1)  Each  USDA  organization  will 
annually  review  its  product  descriptions 
to  enhance  the  use  of  recovered 
materials  and  environmentally 
preferable  products  and  services  by 
eliminating  from  the  product 
description: 

(1)  Any  exclusion  of  recovered 
materials,  and 

(ii)  Any  requirement  that  items  be 
manufactured  from  virgin  materials. 

(2)  Each  USDA  organization  will 
create  a  promotion  program  to  internally 
and  externally  promote  its  desire  to  buy 
recycled  products. 

(3)  Each  USDA  organization  will 
implement  the  USDA  electronic 


acquisition  system  to  reduce  waste  by 
eliminating  unnecessary  paper 
transactions  and  to  foster  accurate  data 
collection  and  reporting  of  acquisitions. 

(4)  Each  USDA  organization  will 
establish  an  affirmative  procurement 
program  specifically  for  the  needs  and 
requirements  of  its  own  organization,  to 
maximize  environmental  iMnefits, 
consistent  with  price,  performance,  and 
availability  onsiderations. 

(5)  Each  USDA  organization  will 
ensure  that  tho  on-going  inspection  and 
produc9on  surveillance  systems  in 
place  will  monitor  the  production  or  the 
testing  of  goods  and  services  to  verify 
the  recovered  material  contents 
reported. 

(6)  Each  USDA  orgauizatiem  will 
include 

(f)  Requirements  in  contracts  for 
contractor  opetution  of  Govenunent- 
owued  or  leased  facilities  to  provide  for 
waste  prevention  activities  and  tl% 
recycling  of  materials  and 

(ii)  Snviroiunental  and  recycling 
factors  in  the  selection  process  for  the 
acquisition  and  management  of  real 
property. 

Subpart  423.5 — Dru9>Fr8e  Workplaea 

423.506  Suspension  of  payments, 
termination  of  ccntract,  and  det>arment  and 
suspension  actions. 

(a)  The  contracting  officer  may 
recommend  waiver  of  the  determination 
to  suspend  payments,  to  terminate  a 
contract,  or  to  debtir  or  to  suspend  a 
contractor. 

(b)  The  recommendation  shall  be 
submitted  through  the  HCA  to  the  SPE 
and  shall  include  a  full  description  of 
the  disruption  of  USDA  operations 
should  the  determination  not  be  waived. 

(c)  The  SPE  will  submit  the  request 
for  a  waiver  to  the  Secretary  with  a 
recommendation  for  action. 

Subpart  423.6— Notice  of  Radioactive 
Material 

423.601  Requirements. 

The  HCA  shall  establish  a  system  of 
instructions  to  identify  the  installation/ 
facility  radiation  protection  officer. 

Subpart  423.7— Contracting  for 
Environmentally  Preferable  and 
Energy-Efficient  Products  and 
Services 

423.704  Policy. 

In  its  acquisitions.  USDA  will  give 
preference  to  environmentally 
preferable  and  energy-efficient  products 
and  services. 


PAIVr  424— PnOTECnOII  OF  PIWACY 
AND  FREEDOM  OF  INFORMATION 

Subpsft  424.1— Protsetlon  ef  IndMduel 
Prtvasy 

Sec. 

424.103  Procedures. 

424.104  Qnitract  clauses. 

Subpart  424.2  Frssdem  si  iHfsrmabOB  Act 

424.202  Policy. 

Aulbsrity:  5  U.S.C  301  aad  40  U.SXL 
486(c). 

Subpart  424.1 — Protection  of  Individual 
Privacy 

424.103  PrococSires. 

USDA  regulaticHis  implementing  the 
Privacy  Act  are  found  in  7  CFR,  subtitle 
A,  port  1,  subpart  G.  Ccmtracting  officers 
shall  follow  these  regulations  when 
responding  tq  requests  for  information 
or  awarding  contracts  that  will  involve 
the  design,  development,  or  operation  of 
a  system  of  records  on  individuals  to 
accomplish  agency  functions. 

424.104  Obnbact  clauses. 

When  applicable,  the  contracting 
officer  shall  insert  the  clause  at 
452.224-70,  Confidentiality  of 
Information,  in  contracts  involving 
confidential  information. 

Subpart  424.2 — Freedom  of 
Information  Act 

424.202  Policy. 

USDA  regulations  implementing  the 
Freedom  of  Information  Act  are  found 
in  7  CFR,  subtitle  A,  part  1,  subpart  A. 
Contracting  officers  shall  follow  these 
regulations  when  responding  to  requests 
for  information  or  awarding  contracts 
that  will  involve  the  design, 
development,  or  operation  of  a  system 
of  records  on  individuals  to  accomplish 
agency  functions. 

PART  425— FOREIGN  ACQUISITION 

Subpart  425.1— Buy  American  Act- 
Supplies 

Sec. 

425.102  Policy. 

425.105  Evaluating  ofiiers. 

425.108  Expected  articles,  materials  and 
supplies. 

Subpart  425.2— Buy  American  Act- 
Construction  Materials 

425.202  Policy. 

425.203  Evaluating  ofiers. 

425.204  Violations. 

Subpart  425.3 — Balance  of  Payments 
Program 

425.302  Policy. 

425.304  Excess  and  near-excess  foreign 
currencies. 
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Subpart  42S.4— Trade  Agraamants 

425.402  Policy. 

Subpart  42S.S— Additional  Foreign 
AcguteWon  Ciauaae 

425.901  Omission  of  audit  clause. 

Subpart  425.1 0— Implamentatton  of 
Sanctions  Against  Countries  That 
Diacriminata  Against  Unllsd  States 
Products  or  Sarvicas  in  Qovemment 
Procurement 

425.1002  Trade  sanctions. 

Audiority:  5  U.S.C  301  and  40  U.S.C 
486(c). 

Subpart  425.1— Buy  American  Act— 
SuppUea 

425.102  PoHcy. 

Tbe  Senior  Procurement  Executive 
(SPE)  shall  make  the  deteimination 
prescribed  in  FAR  2S.102(a)(3]. 

425.105  Evaluating  offers. 

The  SPE  shall  make  the 
determinations  prescribed  in  FAR 
25.105.  Requests  for  SPE  approval  shall 
be  submitted  by  the  HCA,  in  writing, 
and  shall  provide  a  detailed  justification 
supporting  why  the  proposed  award  is 
in  the  best  interest  of  the  Ck>vemment. 

425.108  Excepted  articles,  materials,  and 
supplies. 

(a)  Copies  of  determinations  of 
nonavailability  in  accordance  with  FAR 
25.102(a)(4)  or  25.202(a)(3),  for  articles, 
material  or  supplies  not  listed  in  FAR 
25.108,  shall  ^  submitted  to  the  SPE  for 
submission  to  the  FAR  Council. 

(b)  Information  required  by  FAR 
25.108(c)  shall  be  submitted  to  the  SPE 
for  submission  to  the  FAR  dkiuncil. 

Subpart  425.2— Buy  American  Act- 
Construction  Materials 

425.202  Policy. 

The  SPE  shall  make  the  determination 
prescribed  in  FAR  25.202(a)(2). 

425.203  Evaluating  offers. 

(a)  The  SPE  may  determine  that  the 
use  of  a  particular  domestic 
construction  material  would  be 
impr«::ticable  or  would  rmreasonably 
increase  the  cost  of  the  contract. 

(b)  If  a  contracting  officer  proposes 
that  the  use  of  a  particular  domestic 
construction  material  should  be  waived 
for  a  contract,  the  contracting  officer 
shall  submit  the  proposed  award  and 
the  information  prescribed  in  FAR 
25.203(b)  throu^  the  HCA  to  the  SPE 
for  approval  or  disapproval. 

425.204  Viotadons. 

Contracting  officers  shall,  in 
accordance  with  the  debarment 
procedures  prescribed  in  409.4,  refer  all 
violations  of  FAR  clause  52.225-5,  Buy 


American  Act — Construction  Material, 
to  the  Eiepartment  Debarring  Officer  for 
possible  debarment  action. 

Subpart  425.3— Balance  of  Payments 
Program 

425.302  Policy. 

The  HCA  shall  make  the 
determinations  prescribed  in  FAR 
25.302(b)(2)  and  (3)  and  may  authorize 
differentials  greater  than  50  percent  as 
prescribed  in  FAR  25.302(c). 

425.304  Excess  and  nssr-sxcsss  foreign 
currsncise. 

HClA’s  shall  make  the  determinations 
as  to  the  feasibility  of  using  excess  or 
near-excess  currency. 

Subpart  425.4— Trade  Agreements 

425.402  Policy. 

Whenever  the  U.S.  Trade 
Representative  publishes  a 
redetermination  of  the  dollar  threshold 
at  which  the  Trade  Agreements  Act 
applies,  that  dollar  th^hold  will  be 
published  in  a  Departmental  Notice, 
5025  series. 

Subpart  425.9— Additional  Foreign 
Acquisition  Clauses 

425.901  Omission  of  audit  clause. 

The  SPE  shall  make  the  determination 
imder  FAR  25.901(c)(1). 

Subpart  425.10— Implementation  of 
Sanctions  Against  Countries  That 
Discriminate  Against  United  States 
Products  or  Services  In  Government 
Procurement 

425.1002  Trade  sanctions. 

The  Secretary,  without  power  of 
redelegation,  has  the  authority  to  make 
the  necessary  determination(s)  and 
authorize  award(s)  of  contract(s)  in 
accordance  with  FAR  25.1002(c). 

SUBCHAPTER  E— GENERAL 
CONTRACTINQ  REQUIREMENTS 

PART  427— PATENTS,  DATA  AND 
COPYRIGHTS 

Subpart  427.1— GenarM 

Sec. 

427.104  General  guidance. 

Authority:  5  U.S.C  301  and  40  U.S.C 
486(c). 

Subpart  427.1— General 
427.104  General  guidance 

As  used  in  FAR  part  27,  the  agency 
head  or  agency  head  designee  is  the 
Senior  Procurement  Executive,  except 
under  FAR  27.306(a)  and  (b).  Under 
FAR  27.306(a)  and  (b),  the  ^ency  head 


is  the  Secretary  without  power  of 
redelegation.  ~ 

PART  428— BONDS  AND  INSURANCE 

Subpart  428.1— Bonds 

Sec. 

428.101  Bid  guarantees. 

428.101-1  Policy  on  use. 

428.106  Administration. 

428.106-6  Furnishing,  information. 

Subpart  428.2— Sureties 

428. 203  Acceptability  of  individual 
sureties. 

428.204  Alternatives  in  lieu  of  corporate  or 
individual  sxireties. 

428.204-2  Certified  or  cashier’s  checks, 
bank  drafts,  money  orders,  at  ciurency. 

Subpart  428.3— Insuraaca 

428.307  Insurance  under  cost- 
reimbursement  contracts. 

428.307-1  Group  insvuance  plans. 

428.310  Contract  clause  for  work  on  a 
Government  installation. 

428.370  Government-owned  vehicles 
operated  in  foreign  countries. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  428.1 — Bonds 

428.101  Bid  guarantees. 

428.101-1  Policy  on  use. 

The  Senior  Procurement  Executive 
may  authorize  class  waivers  of  the 
requirement  to  obtain  bid  guarantees. 

428.106  Administration. 

428.106-6  Furnishing  informatiOB. 

Heads  of  contracting  activities 
(HCA’s)  or  their  designees  may  furnish 
certified  copies  of  bonds  and  the 
contracts  for  which  they  were  given  as 
provided  by  FAR  28.106-6(c). 

Requesters  may  be  required  to  pay  costs 
of  certification  and  copying  established 
by  the  Departmental  Fee  S^edule  for 
records  requests  (7  CFR  part  1,  subpart 
A,  appendix  A). 

Subpart  428.2— Sureties 

428.203  Acceptability  of  individuai 
sureties. 

Evidence  of  possible  criminal  or 
fiaudijdent  activities  by  an  individual 
surety  shall  be  reported  to  the  Office  of 
Inspector  C^neral  in  accordance  with 
Departmental  Regulations  (1700  series). 

428.204  Aitemativea  in  lieu  of  corporate  or 
individuM  suretlea. 

/ 

HCA’s  shall  establish  procedures  to 
ensure  protection  and  conveyance  of 
deposited  securities  of  the  types  listed 
m  FAR  28.204-1  through  28.204-3. 
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428.204-2  Certified  or  cashier's  checks, 
bank  drafts,  money  orders,  or  currency. 

The  contracting  officer  shall  insert  the 
provision  at  452.228-70,  Alternative 
Forms  of  Security,  in  a  solicitation  if  a 
bond  is  required. 

Subpart  428.3 — Insurance 

428.307  Insurance  under  cost- 
reimbursement  contracts. 

428.307-1  Group  insurance  plans. 

Under  cost-reimbursement  contracts, 
before  buying  insurance  under  a  group 
insurance  plan,  the  contractor  shall 
submit  the  plan  to  the  contracting 
officer  for  review.  During  review,  the 
contracting  office  shall  use  all  sources 
of  information  available,  such  as  audits, 
industry  practice,  or  other  sources  of 
information,  to  determine  whether 
acceptance  of  the  plan  submitted  would 
be  in  the  Government’s  best  interest. 

428.310  Contract  ciaoae  for  work  on  a 
Qovsmment  Installation. 

The  contracting  officer  shall  insert  the 
clause  at  452.228-71,  Insurance 
Coverage,  in  solicitations  and  contracts 
which  include  the  clause  at  FAR 
52.228-5,  Insurance — Work  on  a 
Government  Installation.  If  property 
liability  insurance  is  required,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 

428w370  Qovemment-ownod  vshidss 
operated  in  foreign  countries. 

USDA  is  authorized  to  obtain 
insurance  to  cover  liability  incurred  by 
any  of  its  employees  while  acting  within 
the  scope  of  their  employment  and 
operating  a  Government-owned  vehicle 
in  a  foreign  country.  (7  U.S.C.  2262). 

PART  430— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

Sec. 

430.070  Definitions. 

Subpart  430.2 — CAS  Program  . 
Requirements 

430.201  Contract  requirements. 

430.201- 5  Waiver. 

430.202  Disclosure  requirements. 

430.202- 2  Impracticality  of  submission. 

430.202- 8  Subcontractor  Disclosure 
Statements. 

Authority:  5  U.S.C.  301  and  40  U.S.C. 
486(c). 

■  430.070  Definitions. 

AGO,  as  used  in  this  part  and  in  FAR 
part  30,  means  administrative 
contracting  officer  as  described  in  FAR 
part  42. 


Subpart  430.2 — CAS  Program 
Requirements 

430.201  Contract  requirements. 

430.201- 5  Waiver. 

The  Senior  Procurement  Executive 
(SPE),  without  the  authority  to  further 
redelegate,  is  authori2:ed  to  request  the 
Cost  Accounting  Standards  Board  to 
waive  the  application  of  the  Cost 
Accounting  Standards  (CAS). 

Contracting  officers  shall  prepare  waiver 
requests  in  accordance  with  48  CFR 
chapter  99  (Appendix  B,  FAR  loose-leaf 
edition),  subs^ion  9903.201-5,  and 
submit  them  to  the  SPE  through  the 
head  of  the  contracting  activity  (HCA). 

430.202  Dtedosura  r^ulramants. 

430.202- 2  Impracticaiity  of  submission. 

(a)  The  Secretary,  without  the  power 
to  delegate,  is  authorized  to  determine, 
in  accordance  with  FAR  part  99 
(Appendix  B),  subsection  9903.202-2, 
that  the  Disclosure  Statement  is 
impractical  to  secure  and  to  authorize 
award  without  obtaining  the  Disclosure 
Statement. 

(b)  The  request  for  this  determination 
is  to  be  prepared  in  accordance  with 
FAR  part  99  (Appendix  B),  subsection 

9903.202- 2  and  is  to  contain  the 
proposed  report  to  the  CASB. 

(c)  Requests  for  a  determination  imder 
paragraph  (a)  of  this  section  shall  be 
prepared  by  the  contracting  officer  and 
submitted  through  the  HCA  to  the  SPE 
for  concurrence  and  submittal  to  the 
Secretary. 

430.202- 8  Subcontractor  Disclosure 
Statements. 

(a)  The  Secretary,  without  the  power 
to  redelegate,  is  autibiorized  to  determine 
that  the  Disclosure  Statement  for  a 
subcontractor  is  impractical  to  secure 
and  to  authorize  award  without 
obtaining  the  Disclosure  Statement. 

(b)  Requests  for  this  determination  are 
to  be  prepared  and  forwarded  as 
described  in  430.202—2. 

PART  431— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  431.1 — Applicability 

Sec. 

431.101  Objectives. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  431.1— ApplicabiiHy 
431.101  Objectives. 

(a)  The  SPE  is  designated  as  the 
official  authorized  to  give  advance 
approval  of  an  individual  deviation 
concerning  cost  principles. 


(b)  The  SPE  is  designated  as  the 
official  authorized  to  give  advance 
approval  of  a  class  deviation  concerning 
cost  principles  after  coordination  with 
the  Civilian  Agency  Acquisition 
Council. 

(c)  Requests  for  advance  approval  of 
class  deviations  concerning  dost 
principles  must  be  submitted  to  the  SPE 
throu^  the  HCA. 

PART  432— CONTRACT  FINANaNG 

Soc 

432.001  Definitions. 

432.003  Simplified  acquisition  procedures 
financing. 

432.006  Reduction  or  suspension  of 

contract  payments  upon  finding  of  fraud. 
432.006-2  Definitions. 

432.006-3  Responsibilities. 

432.006-4  Procedures. 

432.006-5  Reporting. 

Subpart  432.1— Non-Commerciai  Item 
Purchase  Rnancing 

432.102  Description  of  contract  financing 
methods. 

432.103  Progress  payments  under 
construction  contracts. 

432.111  Contract  clauses  for  non¬ 
commercial  purchases. 

432.113  Customary  contract  financing. 

432.114  Unusual  contract  financing. 

Subpart  432.2— Commercial  item  Purchase 
Financing 

432.202  General. 

432.202- 1  Policy. 

432.202- 4  Security  finr  Government 
financing. 

432.206  Solicitation  provisions  and 
contract  clauses. 

432.207  Administration  and  payment  of 
commercial  financing  payments. 

Subpart  432.3— Loan  Guarantees  for 
Defense  Production 

432.301  Definitions. 

Subpart  432.4— Advance  Payments  for  Non- 
Commerciai  Items 

432.402  General. 

432.406  Letters  of  credit. 

432.407  Interest. 

432.412  Contract  clause. 

Subpart  432.6— Contract  Debts 

432.601  Definition. 

432.616  Compromise  actions. 

Subpart  432.7— Contract  Funding  ‘ 

432.703  Contract  funding  requirements. 
432.703-3  Contracts  crossing  fiscal  years. 
432.770  USDA  specific  funding  limitations. 

Subpart  432.8— Assignment  of  Claims 

432.802  Conditions. 

432.803  Policies. 

432.805  Procedure. 

432.806  Contract  clauses. 

Subpart  432.9— Prompt  Payment 

432.905  Invoice  payments. 

432.906  Contract  financing  payments. 
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•uhpart  4tt16-#ei<enMiics-Baesa 

432.1607  A<tniBi9tratioB  and  payment  of 
performance-based  payments. 

AntharUy;  5  U.S.C.  361  and  40  U.S.C 
4S6(c). 

432.661  DsinWeiis. 

The  agpncy  contract  fmtmce  office  ie 
the  office,  odMf  thait  the  office  of  the 
requisitioner,  providiiig  hinding  or 
performing  fu^iqg  record  keeping  for 
the  contract  action. 

Responsible  fiscal  autisprity  is  that 
officer  in  the  agency  contract  finance 
office  with  the  responsflii^ty  to  ensure 
that  adequate  funds  are  available  and 
usable  for  the  intended  purpose. 

Siiiip66ed  acipiieillon  procedures 
financing. 

(a)  The  chief  of  the  contracting  office 
may  approve  contract  financmg  on  a 
contract  to  be  entered  under  the 
simplified  acquisition  proc»dures.  Class 
approvals  may  not  be  made. 

(b)  Ihe  signed  approval  nyist  contM 
the  supporting  rationale  for  the  action 
and  an  estimate  of  the  cost  and/or  risk 
to  the  government. 

432.006  neduc6en  or  suspension  of 
contract  payments  ufpn  finding  of  fraud. 

432.006-2  Definitions. 

(a)  The  USDA  remedy  coordination 
official  (RCO)  is  the  Assistant  Secretary 
for  Administration. 

(b)  For  the  purposes  of  this  part,  head 
of  the  agency  means,  exclusively,  the 
Secretary  or  the  Deputy  Secretary.  * 

432.006-3  Responeibiitties. 

When  a  contracting  officer  suspects 
that  a  request  for  advance,  partial,  or 
progress  payment  is  based  on  fraud,  the 
request  shall  be  referred  directly  to  the 
Office  of  Inspector  General  (OIG)  in 
accordance  with  their  instructions.  A 
copy  of  the  referral  shall  be  submitted 
through  the  head  of  the  contracting 
activity  (HCA)  to  the  Senior 
Procurement  Executive  (SPE). 

432.006-4  Procedures. 

(a)  Immediately  upon  submittal  of  the 
referral  described  in  432.006-3,  the 
HCA  and  the  contracting  officer  shall 
confer  with  the  SPE  and  representatives 
of  the  OIG  to  discuss  the  potential  for 
reduction  or  suspension  of  further 
payments  based  on  the  considerations 
listed  in  FAR  32.006-4(d)  (1)  through 
(5). 

(b)  The  SPE  will  determine  whether 
the  contractor  has  contracts  with  other 
Dejjartments  or  contracting  activities 
and  will  involve  them,  as  necessary,  in 
the  decision  making  process. 

(c)  The  OIG  will  determine  the  need 
for  and  the  extent  of  an  investigation. 


(d)  brnmediately  upcm  cmnpletioa  of 
the  CMG  investigaticm  (or,  if  deemed 
necessary  by  the  OIG  and  the  SFE, 
before  ctunpletion  of  the  investigation) 
the  Sf%,  in  cowdinaticm  with  tlm  HCA, 
the  contracting  officer,  and  the  CHG, 
shall  make  a  roport  en  the  action  to  the 
RCO. 

(e)  Up(m  receipt  of  the  report,  the 
RCO  will  submit  a  reccMBmendation  to 
the  Secretuy. 

(f)  Upon  receipt  of  the  RCO’s  report 
the  Secretary  will: 

(1)  Notify  the  ccmtractor  in  writing, 
allowing  30  c^ndar  days  after  receipt 
of  the  notice,  that  thd  contractor  may 
submit  in  vnriting  information  and 
arguments  in  oppoution  to  the 
recommendation;  and 

(2)  Consider  the  RCO’s 
recommendati(m,  the  SPE’s  report,  the 
response  of  the  contractor,  and  any 
other  relevant  informatfon  in  order  to 
make  an  appropriate  final 
determination. 

This  determination  will  be 
provided  to  the  contractor  and  to  the 
SPE  for  distribution  to  the  agencies 
involved  and  for  appropriate  action 
under  the  determination. 

(h)  The  determination  and  the 
supporting  documentation  will  be 
placed  in  the  contract  file(s)  and  a  copy 
will  be  maintained  by  the  SPE. 

(i)  The  contracting  officer  will  advise 
the  SPE  of  the  actual  date  of  the 
reduction  or  suspension  action. 

(j)  Not  later  than  150  calendar  days 
after  the  actual  date  of  the  reduction  or 
suspension  action,  the  SPE  will  prepare 
for  the  RCO  a  review  of  the  agency 
head’s  determination,  and  will  propose 
a  recommendation  firom  the  RCO  to  the 
agency  head  as  to  whether  the  reduction 
or  suspension  action  should  continue. 
The  RCO  will  submit  the 
recommendation  (including  a 
recommendation  for  the  time  period  of 
a  follow  up  review)  to  the  agency  head. 
This  recommendation  will  be 
considered  by  the  Secretary  and 
handled  as  a  final  action  described  in 
paragraph  (f)  of  this  section. 

(k)  The  contract  may  not  be  closed  nor 
final  payment  made  prior  to  a  final 
determination  by  the  Secretary. 

432.006-6  Reporting. 

The  annual  report  required  by  FAR 
32.006-5  is  to  be  prepared  (jy  the  SPE 
and  to  be  submitted  to  the  S^retary 
within  90  calendar  days  after  the  end  of 
the  fiscal  year.  When  signed  by  the 
Secretary,  the  report  is  to  be  maintained 
by  the  SPE. 


PyretMwa  Flnawcinfl 

lUaT  U9SUI  IfJQOfi  Of  COnffOCl  mIOIICIIig 

Progress  payments  based  on  a 
percmtage  or  stage  cmBpletien  ate 
authorize  for  use  as  a  pa3rment  method 
under  USDA  contracts  or  subcontracts 
fo^construction,  alteration  repair, 
and  shipbuilding  and  conversion.  Such 
payments  also  are  authorized  for  service 
cmitracts,  if  the  contracting  officer 
determines  that  progress  paymSnts 
baaed  on  costs  are  not  practicri>le  and 
adequate  safeguards  are  provided  to 
administer  progress  payments  based  on 
a  percentage  or  stage  of  completion.  For 
all  other  contracts,  progress  payment 
ptovisions  shall  be  based  on  costs 
except  that  the  HCA  may  authorize 
progress  payments  based  on  a 
percentage  or  stage  of  completion  on  a 
case-by-case  basis.  Each  authorization 
by  the  HCA  shall  include  a 
determination  and  finding  that  progress 
payments  based  on  costs  cannqt  be 
employed  practically  and  that  there  ere 
adequate  safeguards  provided  for  the 
administration  of  progress  paymmfo 
based  on  a  percentage  or  stage  of 
completidn. 

432.103  PH>gros8  payments  under 
construction  contracts. 

(a)  When  approving  a  progress 
payment  under  a  construction  contract, 
the  contracting  officer  shall  indicate  the 
amount  to  be  paid  by  the  payment  office 
and  include  in  the  contract  file  the 
rationale  in  support  of  the  payment. 

(b)  When  a  retainage  is  made  on  a 
progress  payment  rmder  a  construction 
contract,  the  contracting  officer  shall 
place  in  the  contract  file  a  written 
determination  stating  the  reason(s)  for 
the  retainage. 

(c)  When  a  progress  payment  under  a 
construction  contract  has  been 
approved,  the  amount  to  be  paid,  the 
amount  of  any  retainage  withheld,  and 
the  reason(s)  for  the  retainage  shall  be 
provided  to  the  contractor  by  the 
contracting  officer  in  writing  before  the 
payment  due  date. 

(d)  When  the  contractor,  under  a 
fixed-price  construction  contract, 
furnishes  evidence  to  the  contracting 
officer  that  the  surety  has  been  paid  in 
full  for  bond  premiums  and  requests 
reimbursement,  the  first  subsequent 
progress  payment  shall  include  the  total 
amount  attributable  to  such  bond 
premiums  and  the  Government  shall 
pay  that  amount  in  full.  This  amoufit 
paid  for  the  bond  premiums  is  not  an 
amount  in  addition  tathe  stated 
contract  price. 
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432.111  Contract  clauses  for  non¬ 
commercial  purchases. 

The  contracting  officer  shall  insert  the 
clause  at  452.232-1,  Reimbursement  for 
Bond  Premiums — Fixed  Price  ' 
Construction  Contracts,  whenever  the 
clause  at  FAR  52.232-5,  Payments 
under  Fixed-Price  Construction 
Contracts,  is  used  in  a  contract. 

432.1 1 3  Customary  contract  financing. 

The  contracting  officer  may  determine 
the  necessity  for  customary  contract 
financing,  llie  determination  and 
finding  that  customary  contract 
financing  is  needed  shall  be  placed  in 
the  contract  file. 

43Z1 1 4  Unusual  contract  financing. 

The  HCA  is  authorized  to  approve 
unusual  contract  financing,  llis  signed 
determination  and  finding  supporting 
this  approval  shall  be  includ^  in  the 
contract  file. 

Subpart  432J2 — Commercial  Item 
Purchase  Financing 

432.202  Qaneral. 

432.202-1  Policy. 

In  the  case  of  unusual  contract 
financing,  the  approval  by  the  HCA 
shall  be  record^  in  a  determination  and 
finding  and  maintained  in  the  contract 
file. 

432JZ02-4  Security  for  Government 
financing. 

Prior  to  determining  that  an  offeror’s 
financial  condition  is  adequate  security, 
the  contracting  ofiicer  must  obtain  the 
concurrence  of  the  funding  activity  in 
the  proposed  determination. 

432.206  Solicitation  provisions  and 
contract  clauses. 

The  responsibility  for  administration 
of  the  liquidation  provisions  of  a 
contract  may  not  be  transferred  from  the 
contracting  ofiicer. 

432.207  Administration  and  payment  of 
commercial  financing  payments. 

The  respcmsibility  for  receiving, 
reviewing,  and  approval  of  contract 
financing  requests  may  not  be 
transferred  firom  the  contracting  officer. 

Subpart  432.3 — Loan  Guarantees  for 
Defense  Production 

432.301  Definitions. 

Within  this  subpart,  the  “agency”  or 
“guaranteeing  agency”  is  the  “head  of 
the  contracting  activity”  (HCA)  and  may 
not  be  redelegated. 


Subpart  432.4 — Advance  Payments  for 
Non-commercial  Items 

432.402  General. 

The  HCA  is  designated  as  the 
individual  responsible  for  making  the 
findings  and  determination,  and  for 
approval  of  the  contract  terms 
concerning  advance  payments. 

432.406  Letters  of  credit 

The  HCA  is  designated  as  the 
individual  responsible  for  coordination 
with  the  Department  of  Treasury 
■concerning  letters  of  credit. 

432.407  Interest 

(a)  The  HCA  is  designated  as  the 
individual  who  may  authorize,  on  a  case 
by  case  basis,  advance  pa}rments 
without  interest  for  the  contract  types 
described  in  FAR  32.407(d)(1),  (2),  (3), 
and  (4).  The  signed  determination  and 
findings  supporting  these  authorizations 
shall  be  included  in  the  contract  files. 

(b)  The  SPE  is  designated  as  the 
individual  who  may  authorize  advance 
payments  without  interest  othei*  than 
those  described  in  paragraph  (a)  of  this 
section. 

432.412  Contract  clause. 

The  decision  to  use  Alternates  I  or  III 
to  clause  52.232-12  must  be  supported 
by  a  determination  and  finding. 

Subpart  432.8 — Contract  Debts  i 

432.601  Definition. 

Responsible  official  means  the 
contracting  officer. 

432.616  Compromise  actions. 

Compromise  of  a  debt  within  the 
proceedings  under  appeal  to  the  Board 
of  Contract  Appeals  is  the  responsibility 
of  the  contracting  officer. 

Subpart  432.7— Contract  Funding 

432.703  Contract  funding  requirements. 

432.703-3  Contracts  crossing  fiscal  years. 

Funds  appropriated  to  USDA  may  be 
used  for  one-year  contracts  which  are  to 
be  performed  in  two  fiscal  years  so  long 
as  ffie  total  amoimt  for  such  contracts  is 
obligated  in  the  year  for  which  the 
funds  are  appropriated  (7  U.S.C.  2209c). 

432.770  USDA  specific  funding  limitations. 

(a)  The  USDA  is  authorized  to 
subscribe  for  newspapers  as  may  be 
necessary  to  carry  out  its  authorized 
work;  Provided,  ffiat  such  subscriptions 
shall  not  be  made  unless  provision  is 
made  therefor  in  the  applicable 
appropriation  and  the  cost  thereof  is  not 
in  excess  of  limitations  prescribed 
therein  (7  U.S.C.  2258). 


(b)  The  expenditure  of  any  U5DA 
appropriation  for  any  consulting  service 
throu^  any  contract,  pursuant  to 
section  3109  of  Title  5  of  the  U.S.  Code 
shall  be  limited  to  those  contracts  where 
such  expenditures  are  a  matter  of  public 
record  and  available  for  public 
inspection,  except  where  otherwise 
provided  under  existing  law.  or  under 
existing  Executive  Order  issued 
pursuant  to  existing  law  (7  U.S.C. 

2225a). 

Subpart  432.8 — Assignment  of  Claims 

432.802  Conditions. 

Written  notices  of  assignment  and  a 
true  copy  of  the  assigned  instrument  are 
to  be  sent  to  the  contracting  officer 
rather  than  the  agency  head.  Other 
copies  are  distributed  as  directed  in 
FAR  32.802. 

432.803  Policies. 

The  HCA  may  make  a  determination 
of  need  to  include  a  no-setoff 
commitment  in  a  contract. 

432.805  Procedure. 

The  information  described  in  FAR 

32.805  shall  be  filed  with  the 
contracting  officer. 

43Z806  Contract  ciaus^ 

The  contracting  officer  may  make  the 
determination  whether  to  include  the 
clause  at  FAR  52.232-23  in  any 
piurchase  order  expected  to  exceed  the 
micro-purchase  threshold. 

Subpart  432.9— Prompt  Payment 

432.905  Invoice  payments. 

The  payment  terms  for  supplies  and 
services  on  the  Procurement  List  and 
provided  by  a  Javits-Wagner-O’Day  Act 
participating  nonprofit  agency  are 
governed  by  FAR  8.709. 

432.906  Contract  financing  payments. 

The  HCA  may  prescribe,  on  a  case-by¬ 
case  basis,  a  shorter  period  for  financing 
payments. 

Subpart  432.10 — Performance-Based 
Payments 

432. 1 007  Administration  and  payment  of 
performance-based  payments. 

The  responsibility  for  receiving, 
reviewing,  and  approval  of 
performance-based  payment  requests 
may  not  be  transferred  from  the 
contracting  officer. 
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PART  433— PROTESTS,  DISPUTES 
AND  APPEALS 

Subpart  433.1 — Protests 

Sec. 

433.102  General. 

433.103  Protests  to  the  agency. 

433.104  Protests  to  GAO. 

Subpart  433.2— Disputes  and  Appeals 

433.203  Applicability. 

433.203-70  Agriculture  Board  of  Contract 
Appeals. 

433.209  Suspected  fraudulent  claims. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  433.1— Protests 

433.102  General. 

(a)  The  Senior  Procurement  Executive 
(SPE)  is  responsible  for  coordinating  the 
handling  of  bid  protests  lodged  with  the 
General  Accoimting  Office  (GAO). 

(b)  The  head  of  the  contracting 
activity  (HCA),  on  a  non-delegable  basis, 
may  resolve  protests  and  authorize 
reimbursement  of  costs  in  accordance 
with  FAR  33.102(b). 

433.1 03  Protests  to  the  agency. 

(a)  Actu£il  or  prospective  bidders  or 
offerors  may  file  protests  either  with  the 
HCA,  as  provided  by  433.102(b),  or  with 
the  contracting  officer.  Protesters  who 
file  protests  with  the  HCA  shall  furnish 
a  complete  copy  to  the  contracting 
officer  no  later  than  1  day  after  the 
protest  is  filed  with  the  HCA. 

(b)  When  a  protest  is  received,  the 
adjudicating  official  shall  take  prompt 
action  towards  resolution  and  notify  the 
protester  in  writing  of  the  action  taken. 
The  written  final  decision  shall  include 
a  paragraph  substantially  as  follows: 

This  decision  shall  be  final  and  conclusive 
unless  a  further  written  notice  of  protest  is 
filed  with  the  General  Accounting  Office  in 
accordance  with  4  CFR  part  21.  Neither  the 
filing  of  a  protest  with  USDA  nor  the  filing 
of  a  protest  with  the  General  Accoimting 
Office  affects  your  right  to  file  an  action  in 
a  district  court  of  the  United  States  or  the 
United  States  Court  of  Federal  Claims. 

433.104  Protests  to  GAO. 

The  contracting  activity  shall  furnish 
a  copy  of  all  reports  submitted  to  the 
GAO,  including  all  relevant  documents, 
to  the  SPE  sim^taneously  with  their 
submission  to  the  GAO. 

Subpart  433.2— Disputes  and  Appeals 

433.203  Applicability. 

The  Assistant  Secretary  for 
Administration  is  authorized  to 
determine  the  applicability  of  the 
Contract  Disputes  Act  to  contracts  with 
foreign  governments  pursuant  to  FAR 
33.203. 


433.203-70  Agriculture  Board  of  Contract 
Appeals. 

The  organization,  jurisdiction,  and 
functions  of  the  Agriculture  Board  of 
Contract  Appeals,  together  with  its 
Rules  of  Procedure,  are  set  out  in  7  CFR 
part  24. 

433.209  Suspected  fraudulent  claims. 

The  contracting  officer  shall  refer  all 
matters  related  to  suspected  finudulent 
claims  by  a  contractor  imder  the 
conditions  in  FAR  33.209  to  the  Office 
of  Inspector  General  for  additional 
action  or  investigation. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  434-MAJOR  SYSTEM 
ACQUISITION 

Subpart  434.0— General 

OVL** 

434.001  Definitions. 

434.002  Policy. 

434.003  Responsibilities. 

434,004  Acquisition  strategy. 

434.005  General  requirements. 

434.005-6  Full  production. 

Authority:  5  U.S.C.  301  and  40  U.S.C. 
486(c). 

Subpart  434.0 — General 

434.001  Definitions. 

Pursuant  to  OMB  Circular  No.  A— 109 
(A-109)  and  the  definition  at  FAR 
34.001,  within  USDA,  a  system  shall  be 
considered  a  major  system  if: 

(a)  The  total  acquisition  costs  with 
private  industry  are  estimated  to  be  $50 
million  or  more,  or 

(b)  The  system  has  been  specifically 
designated  to  be  a  major  system  by  the 
USDA  Acquisition  Executive,  even  if 
the  acquisition  costs  are  not  expected  to 
exceed  $50  million. 

434.002  Policy. 

In  addition  to  the  policy  guidance  at 
FAR  34.002,  the  policies  outlined  in 
paragraph  6  of  A-109  should  serve  as 
guidelines  for  all  contracting  activities 
in  planning  and  developing  systems, 
major  or  offierwise. 

434.003  Responsibilities. 

(a)  The  Secretary  of  Agriculture  or 

other  designated  USDA  key  executive  is 
responsible  for  maldng  four  key 
decisions  in  each  major  system 
acquisition  process.  These  are  listed  in 
paragraph  9  of  A-109  and  elaborated  on 
in  paragraphs  10  through  13.  The  key 
executives  of  USDA  (Seoetary,  Deputy 
Secretary,  Under  Seootaries  and 
Assistant  Secretaries)  individiially  or  as 
a  group  will  participate  in  this  decision 
maki^  process.  ^ 

(b)  Tne  Assistant  Secretary  for 
Administration  (ASA)  is  the  USDA 


Acquisition  Executive.  The  ASA  will 
ensure  that  A-109  is  implemented  in 
USDA  and  that  the  management 
objectives  of  the  Circular  are  realized. 
The  ASA  is  responsible  for  designating 
the  program  manager  for  each  major 
system  acquisition,  designating  an 
acquisition  to  be  a  major  system 
acquisition,  and  approving  the  written 
charter  and  project  control  system  for 
each  major  system  acquisition. 

(c)  The  Procurement  and  Property 
Management  staff  is  responsible  for 
assisting  the  ASA  in  carrying  out  the 
above  responsibilities. 

(d)  Heads  of  contracting  activities 
must: 

(1)  Ensure  compliance  with  the 
requirements  of  A-109,  FAR  part  34  and 
AGAR  434. 

(2)  Ensiue  that  potential  major  system 
acquisitions  are  brought  to  the  attention 
of  the  USDA  Acquisition  Executive. 

(3)  Recommend  qualified  candidates 
for  designation  as  program  managers  for 
each  major  system  acquisition  within 
their  jurisdiction. 

(4)  Ensure  that  program  managers 
fulfill  their  responsibilities  and 
discharge  their  duties. 

(5)  Cooperate  with  the  ASA  in 
implementing  the  requirements  of  A- 
109. 

(e)  The  program  manager  is 
responsible  for  planning  and  executing 
the  major  system  acquisition,  ensiuing 
appropriate  coordination  with  the 
USDA  Acquisition  Executive  and  other 
key  USDA  executives. 

434.004  Acquisition  strategy. 

(a)  The  program  manager  will 
develop,  in  coordination  with  the 
Acquisition  Executive,  a  written  charter 
outlining  the  authority,  responsibility, 
accountability,  and  budget  for 
accomplishing  the  proposed  objective. 

(b)  The  program  manager  will 
develop,  subject  to  the  approval  of  the 
Acquisition  Executive,  a  project  control 
system  to  schedule,  monitor,  and 
regularly  report  on  all  aspects  of  the 
project.  The  control  system  shall 
establish  reporting  periods  and 
milestones  consistent  with  the  key 
decisions  listed  in  paragraph  9  of  A— 
109. 

(c)  Upon  initiation  of  the  project,  the 
program  manager  will  report  regularly 
to  the  Acquisition  Executive. 

434.005  General  requirements. 

434.005-6  Full  production. 

The  Secretary  or  the  USI^  key 
executive  designated  by  the  Secreteuy 
for  the  specific  program  is  the  agency 
head  for  th^piuposes  of  FAR  34.005-6. 
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PART  435— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

Sec. 

435.010  Scientific  and  technical  reports. 

Authority:  5  U.S.C  301  and  40  U.S.C 
486(c). 

436.910  ScienOfIc  and  technical  reports. 

Research  and  development  contracts 
shall  contain  a  provision  requiring  that 
the  contractor  send  copies  of  all 
scientific  and  technical  reports  to  the 
National  Technical  Information  Service 
at  the  address  indicated  in  FAR 
35.010(b).  The  release  of  research  and 
development  contract  results  to  other 
government  activities  and  to  the  private 
sector  is  subject  to  the  provisions  of 
FAR  subpart  4.4.  » 

PART  435-CONSTRUCTlON  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  436.2— Special  Aspects  of 
Contracting  for  Construction 

Soc 

436.201  Evaluation  of  contractor 
performance. 

436.203  Government  estimate  of 
construction  costs. 

436.204  Disclosure  of  the  magnitude  of 
construction  projects. 

436.205  Statutory  cost  limitations. 

436.209  Construction  contracts  with 

architect-engineer  firms. 

Subpart  436.3  Spaclal  Aspects  of  Sealed 
Bidding  in  Construction  Contracting 

436.302  Preiolicitation  notices. 

SubpiNl  436.6— Contract  Clauaes 
436.500  Scope  of  subpart. 

436.571  Prohibition  against  the  use  of  lead- 
based  paint. 

436.572  Use  of  premises. 

436.573  Archeological  or  historic  sites. 

436.574  Control  of  erosion,  sedimentation, 
and  pollution. 

436.575  Maximum  workweek-construction 
schedule. 

436.576  Samples  and  certiBcates. 

436.577  Emergency  response. 

436.578  Stand^d  specifications  for 
construction  of  roads  and  bridges. 

438.579  Opted  timber  sale  road 
requirements. 

Subpart  436.6— ArchNect-Enfinaer  Sarvices 

436.601  Policy 

436.601- 3  Applicable  contracting 
procedures. 

436.602  Selection  of  firms  for  architect- 
engineer  contracts. 

436.602- 1  Selection  criteria. 

436.602- 2  Evaluation  boards. 

436.602- 3  Evaluation  board  functimis. 

436.602- 4  Selection  authority. 

436.602- 5  Short  selection  process  hw 
contracts  not  to  exceed  the  simplified 
acquisition  threshold. 

436.603  Collecting  data  on  and  appraising 
firms’  qualifications. 

436.604  f^rformance  evaluation. 


436.605  Government  cost  estimate  for 
architect-engineer  work. 

436.609  Contract  clauses. 

436.609-1  Design  within  funding 
limitations. 

436.670  Firms  ineligible  for  award — 
construction. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  436.2— Special  Aapacts  of 
Contracting  for  Construction 

436.201  Evaluation  of  contractor 
porformanco. 

Preparation  of  performance 
evaluation  reports.  In  addition  to  the 
requirements  of  FAR  36.201, 
performance  evaluation  reports  shall  be 
prepared  for  indefinite-delivery  type 
contracts  when  either  the  contract 
'maximum  or  the  contracting  activity’s 
reasonable  estimate  of  services  to  be 
ordered  exceeds  $500,000.00.  For  these 
contracts,  fmrformance  evaluation 
reports  shall  be  prepared  for  each  order 
at  the  time  of  final  acceptance  of  the 
.  work  under  the  order. 

436.203  Qovernment  estimate  of 
construction  costs. 

For  acquisitions  using  sealed  bid 
procedures,  the  contracting  officer  may 
disclose  the  overall  amount  of  the 
Government’s  estimate  of  construction 
costs  following  identification  of  the 
responsive  bid  most  advantageous  to  the 
Ckivemment;  verification  of  mat  bid’s 
price  reasonableness;  and  verification  of 
the  bidder’s  responsibility.  For 
acquisitions  using  other  ^an  sealed  bid 
procedures  (e.g.,  negotiation),  the 
contracting  officer  may  disclose  the 
overall  amount  of  the  estimate  after 
contract  award. 

436.204  Otodosura  of  Iho  mogwHuda  of 
construction  projects. 

In  the  case  of  indefinite-delivery  type 
contracts,  the  reasonable  estimate  of 
work  to  be  done  or  the  maximum  in  the 
solicitation,  both  including  all  options, 
is  to  be  used  to  select  the  price  range. 
Contracting  officers  may  elect  to  use 
both  a  price  range  for  t^  base  period  of 
services  and  the  total,  inclusive  of 
options,  to  best  describe  the  magnitude 
of  the  solicitation. 

436.266  Msimofy  cost  MmMsOowa. 

(a)  When  it  appears  that  funds 
available  for  a  project  may  be 
insufficient  for  all  the  desired  features 
of  construction,  the  contracting  officer 
may  provide  in  the  solicitation  for  a 
base  bid  item  covesing  the  work 
generally  as  specifiad  and  for  one  or 
nuKe  additive  at  deducth^e  bid  items 
which  progressively  add  or  omit 
spedfi^  ^tures  of  the  work  in  a  stated 
o^er  of  pricHity.  In  this  case,  the 


contracting  officer  shall  insert  the 
provision  at  452.236-70,  Additive  or 
Deductive  Items,  in  solicitations  for 
construction. 

(b)  In  the  alternative  to  the  process  in 
paragraph  (a)  of  this  section,  the 
contracting  officer  may  use  the  policies 
and  procedures  found  in  FAR  17.2. 

436.206  Construction  contracts  with 
archHsct-snglnssr  firms. 

The  head  of  the  contracting  activity 
(HCA)  is  authorized  to  approve  the 
award  of  a  contract  to  construct  a 
project,  in  whole  or  in  part,  to  the  firm 
(inclusive  of  its  subsidiaries  or  affiliates) 
that  designed  the  project. 

Subpart  436.3 — Special  Aspects  of 
Sealed  Bidding  in  Construction 
Contracting 

436.302  PrasoHcltation  noticss. 

The  authority  to  waive  a 
presolicitation  notice  is  restricted  to  the 
HCA. 

Subpart  436.5— Contract  Clauses 

436.500  Scops  of  subpart. 

This  subpart  prescribes  clauses  for 
insertion  in  USDA  solicitations  and 
ccmtracts  for  construction  and  for 
dismantling,  demolition,  or  removal  of 
improvements  or  structures.  The 
contracting  officer  shall  use  the  clauses 
as  prescril^,  in  contracts  that  exceed 
the  simplified  acquisition  threshold. 

The  contracting  officer  may  use  the 
clauses  if  the  contract  amount  is 
expected  to  be  within  the  simplified 
acquisition  threshold. 

436.971  Prohlbteow  against  Iho  use  of 

lood4)aood  point. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-71,  Prohibition 
Against  the  Use  of  Lead-Based  Paint,  in 
solicitations  and  contracts,  if  the  work 
involves  ccmstruction  or  rehabilitation 
(including  dismantling,  demolition,  w 
removal)  of  residential  structures.  This 
clause  may  be  used  in  contracts  for 
other  than  residential  structures. 

4364172  Use  of  pramlaoa. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-72,  Use  of  Premises, 
if  the  contractor  will  be  permitted  to  use 
land  or  premises  administmad  by 
USDA. 

436.573  Afchootegtcal  or  hlolsrtc  oMoo. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-73,  Archeological  or 
Histwic  Sites,  if  the  contractor  will  be 
working  in  an  area  whore  such  sites  may 
be  found.  Use  of  the  clause  is  optional 
in  service  contracts  for  cm-tbe-^und 
work,  e.g.  reforestati(Hi,  silvicultural. 
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land  stabilization,  or  other  agricultural- 
related  projects. 

438.574  Control  of  orosion,  socHmentatlon, 
and  pollution. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-74,  Control  of 
Erosion,  Sedimentation  and  Pollution,  if 
there  is  a  need  for  applying 
environmental  controls  in  the 
performance  of  work.  Use  of  the  clause 
is  optional  in  service  contracts  for  on- 
the-ground  e.g.,  reforestation, 
silvicultural,  land  stabilization,  or  other 
agricultural-related  projects. 

436.575  Maximum  wortnveek-constructlon 
SRlMdule. 

The  contracting  officer  shall  insert  the 
clause  at  452.23S-75,  Maximum 
Woikweek-Construction  Schedule,  if  the 
contractor’s  work  schedule  is  restricted 
by  access  to  the  facility  or  must  be 
coordinated  with  the  schedule  of 
contract  administration  personnel. 

436.576  Sawfiplaa  and  certificataa. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-76,  Samples  and 
Certificates,  in  all  contracts. 

436.577  Emergency  response. 

The  contracting  officer  may  insert  the 
clause  at  452.236-77,  Emergenc}' 
Response,  in  construction  contracts 
awarded  for  the  Forest  Service. 

436.578  Standard  specifications  for 
constna^tlon  of  roads  and  bridges. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-78,  Forest  Service 
Standard  Specifications  for 
Construction  of  Roads  and  Bridges,  in 
construction  contracts  that  incorporate 
the  standard  specifications. 

436.579  Opted  timber  sale  road 
requirements. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-79,  Opted  Timber 
Sale  Road  Requirements,  in  road 
construction  contracts  resulting  from  a 
timber  sale  turnback. 

Subpart  436.6— Architect-Engineer 
Service. 

4^601  Policy. 

436.601-3  Applicable  contracting 
procedures. 

The  technical  official’s  listing  of  areas 
where  recovered  materials  caimot  be 
used  shall  be  referred  to  the  contracting 
activity’s  official  designated  in 
accordance  with  FAR  23.404.  A  copy  of 
the  listing  and  of  any  approval  or 
disapproval  by  that  official  is  to  be 
retained  in  the  solicitation  file. 


436.602  Selection  of  firms  for  architec^ 
engineer  contracts. 

436.602- 1  Selection  criteria. 

The  HCA  is  authorized  to  approve  the 
use  of  design  competition  under  the 
conditions  in  FAR  36.602-l(b). 

436.602- 2  Evaluation  boards. 

HCA’s  shall  establish  written 

procediures  for  providing  permanent  or 
ad  hoc  architect-engineer  evaluation 
boards  as  prescribed  in  FAR  36.602-2. 
The  procedures  may  provide  for  the 
appointment  of  private  practitioners  of 
ar^itecture,  engineering,  or  related 
professions  when  such  action  is 
determined  by  the  HCA  to  be  essential 
to  meet  the  Government’s  minimum 
needs. 

436.602- 3  Evaluation  board  functions. 

Hie  selection  report  required  in  FAR 

36.602- 3(d)  shall  ^  prepared  for  the 
approval  of  the  HCA.  The  HCA  may 
authorize  im  acquisition  official  above 
the  level  of  the  contracting  officer  to 
execute  the  required  approval. 

436.602- 4  Selection  authority. 

(a)  The  HCA  shall  serve  as  the 
selection  authority  in  accordance  with 
FAR  36.602-4.  The  HCA  may  authorize 
an  acquisition  official  above  the  level  of 
the  contracting  officer  to  serve  as  the 
selection  authority. 

(b)  A  copy  of  the  final  selection, 
inclusive  of  the  supporting  documents, 
shall  be  provided  to  the  contracting 
officer  and  maintained  in  the 
solicitation  file. 

436.602- 5  Short  selection  process  for 
contracts  not  to  exceed  the  simplified 
acquisition  threshold. 

The  HCA  may  include  either  or  both 
procedures  in  FAR  36.602-5  in  the 
procedures  for  evaluation  boards. 

436.603  Collecting  data  on  and  appraising 
firms’  qualifications. 

(a)  HCA’s  which  require  architect- 
engineer  services  shall  establish 
procedures  to  comply  with  the 

'  reouirements  of  FAR  36.603. 

(b)  The  procedures  shall  include  a  list 
of  names,  addresses,  and  phone 
numbers  of  offices  or  boards  assigned  to 
maintain  architect-engineer 
qualification  data  files.  The  list  shall  be 
updated  annually. 

436.604  Performance  evaluation. 

Preparation  of  performance 
evaluation  reports,  (a)  In  addition  to  the 
requirements  of  FAR  36.604, 
performance  evaluation  reports  shall  be 
prepared  for  indefinite-delivery  type 
contracts  when  either  the  contract 
maximum  or  the  contracting  activities 
reasonable  estimate  of  services  to  be 


ordered  exceeds  $25,000.00.  For  these 
contracts,  performance  evaluation 
reports  shall  be  prepared  for  each  order 
at  the  time  of  final  acceptance  of  the 
work  imder  the  order. 

(b)  The  contracting  officer  may 
require  a  performance  evaluation  report 
on  the  wmk  done  by  the  architect- 
engineer  after  the  completion  of  or 
during  the  construction  of  the  designed 
project. 

436.605  Gcvemment  cost  estimate  for 
architect-engineer  work. 

The  contracting  officer  may  release 
the  Government’s  total  cost  estimate  in 
accordance  with  FAR  36.605(b). 

436.609  Contract  clauses. 

436.609-1  Design  within  funding 
limitations. 

(a)  Should  the  head  of  the  contracting 
activity  appoint  a  designee  to  make  the 
determination  in  FAR  36.609-l(c)(l), 
the  appointment  may  be  to  one  no  lower 
than  the  official  authorized  to  commit 
program  funds  for  the  work  being 
acquired. 

ffi)  The  contracting  officer,  with  the 
advice  of  appropriate  technical 
representatives,  may  make  the 
determination  in  FAR  36.609-l(c)(2)  or 
(3). 

(c)  A  copy  of  the  determinations 
described  in  paragraph  (b)  and  (c)  of  this 
section  shall  be  maintained  in  the 
contract  file. 

436.670  Rrms  InsUglbls  for  award — 
constmctlon. 

The  contracting  officer  shall  insert  the 
clause  at  452.236-80,  Firms  Ineligible 
For  Award — Coastruction,  in  the 
contract  for  architect-engineering 
services  except  as  provided  in  FAR 
36.209  and  AGAR  436.209. 

PART  437— SERVICE  CONTRACTING 

Subpart  437.1— Service  Contracts— QenerM 

Soc 

437.104  Personal  services  contracts. 

437.110  .Solicitation  provisions  and 
contract  clauses. 

Subpart  437.2— Advisory  and  Assistance 
Services 

437.203  Policy. 

437.270  Solicitation  provisions  and 
contracts  clauses. 

Authority:  5  U.S.C.  301  and  40  U.S.Q 
486(c). 

Subpart  437.1— Service  Contracts— 
General 

437.104  Personal  services  contracts. 

USDA  has  the  following  specific 
statutory  authorities  to  contract  for 
personal  services; 
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(a)  Section  706(a)  of  the  Organic  Act 
of  1944  (7  U.S.C.  2225)  authorizes 
contracting  with  persons  or 
organizations  on  a  temporary  basis, 
without  regard  to  civil  service 
compensation  classification  standards 
in  5  U.S.C.,  Chapter  51  and  Subchapter 
ni  of  Chapter  53,  Provided: 

(1)  That  no  expenditures  shall  be 
made  unless  specifically  provided  for  in 
the  a^licable  appropriation,  and 

(2)  Expenditures  do  not  exceed  any 
limitations  prescribed  in  the 
appropriation. 

(b)  7  U.S.C.  1627  authorizes  the 
Secretary  of  Agriculture  to  contract  with 
technically  qualified  persons,  firms  or 
organizations  to  perform  research, 
inspection,  classification,  technical,  or 
other  special  services,  without  regard  to 
the  civil-service  laws.  Provided:  it  is  for 
a  temporary  basis  and  for  a  term  not  to 
exceed  six  months  in  any  fiscal  year. 

437.110  Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  452.237-70,  Loss  Damage, 
Destruction  or  Repair,  in  contracts  for 
equipment  rental,  whether  the 
equipment  is  furnished  with  or  without 
operator. 

(b)  The  contracting  officer  shall  insert 
a  provision  substantially  the  same  as  the 
clause  at  452.237-71,  Pre-Bid/Pre- 
Proposal  Conference,  in  all  solicitations 
if  a  conference  with  prospective  offerors 
will  be  held  prior  to  the  submittal  of 
bids  or  proposals. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  452.237-73,  Equipment 
Inspection  visit.  In  solicitations  if  work 
is  to  be  done  on  Government  equipment 
and  an  offeror’s  inspection  is 
encouraged  for  an  understanding  of  the 
work  to  be  performed  prior  to  submittal 
of  bids  or  proposals. 

(d)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  452.237-74,  Key  Personnel,  in 
contracts  if  contract  performance 
requires  identification  of  the 
contractor’s  key  personnel. 

(e)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  452.237-75,  Restrictions 
Against  Disclosure,  in  service  contracts 
(including  architect-engineer  contracts) 
requiring  restrictions  on  release  of 
information  developed  or  obtained  in 
connection  with  performance  of  the 
contract. 

Subpert  437.2— Advisory  and 
Assistance  Services 

437.203  Policy. 

Contracting  for  advisory  and 
assistance  services  is  subject  to  the 


policy  and  procedures  in  Departmental 
Regulations  (5000  series). 

437.270  Solicitation  and  contract  clauses. 

(a)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  452.237-76,  Progress 
Reporting,  in  all  contracts  for  advisory 
and  assistance  services.  It  may  also  be 
used  in  other  service  contracts. 

(b)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  452.237-78,  Contracts  with 
Consulting  Firms  for  Services,  m 
solicitations  and  contracts  for 
consulting  services  which  prohibit 
follow-on  contracts  with  the  contracting 
firm. 

PART  441— ACQUISITION  OF  UTILITY 
SERVICES 

Subpart  441.2— Acquiring  Utility  Services 
441.201  Policy. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  441.2 — ^Acquiring  Utility 
Services 

441.201  Policy. 

As  used  in  FAR  41.201(d)(2)(i)  and 
41.201(d)(3)  the  Federal  agency  head 
designee  is  the  head  of  the  contracting 
activity. 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 


PART  442— CONTRACT 
ADMINISTRATION 

Subpart  442.1— Interagency  Contract 
Administration  and  Audit  Services 

Sec. 

442.102  Procedures. 

Subpart  442.15— Contractor  Performance 
Information 

442.1502  Policy. 

Authority:  5  U.S.C.  301  and  40  U.S.C. 
486(c). 

Subpart  442.1 — Interagency  Contract 
Administration  and  Audit  Services 

442.102  Procedures. 

(a)  The  Office  of  Inspector  General 
(OIG),  Audit  Division,  has  established  a 
cross-servicing  arrangement  with  the 
Defense  Contract  Audit  Agency  (DCAA) 
to  provide  contract  audit  services 
required  by  the  FAR. 

(h)  All  contract  audit  services 
required  by  contracting  officers,  except 
those  which  can  be  accomplished  in- 
house,  shall  be  coordinated  through  the 
cognizant  OIG  Regional  Inspector 
General — ^Auditing  (RIG-A).  Cognizance 
is  determined  on  ffie  basis  of  the 
contractor’s  location.  There  is  no  charge 


for  DCAA  audit  services  coordinated 
through  OIG. 

(c)  In  order  to  ensure  compliance  with 
this  requirement  and  to  evaluate  the 
results  of  audits,  contracling  officers 
shall  forward  to  the  RIG-A  copies  of  all 
price  negotiation  memoranda  prepared 
for  contracts  and  contract  modifications 
in  excess  of  $500,000. 

Subpart  442.15— Contractor 
Performance  Information 

442.1502  Policy. 

The  head  of  the  contracting  activity 
shall  be  responsible  for  establishing  past 
performance  evaluation  procedures  and 
systems  as  required  by  FAR  42.1502  and 
42.1503. 

PART  445— GOVERNMENT  PROPERTY 

Subpart  445.3— Providing  Government 
Property  to  Contractors 

Sec. 

445.302  Providing  fiicilities. 

,445.302-1  Policy. 

Subpart  445.4— Contractor  Use  and  Rental 
of  Government  Property 

445.403  Rental — Use  and  Charges  clause. 
445.407  Non-Govemment  use  of  plant 
equipment. 

Subpart  445.6 — Reporting,  Redistribution 
and  Disposal  of  Contractor  inventory 

445.608  Screening  of  contracting  inventc^. 
445.608-6  Waiver  of  screening 
requirements. 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  445.3 — Providing  Government 
Property  to  Contractors 

445.302  Providing  facilities. 

445.302-1  Policy. 

Heads  of  contracting  activities 
(HCA’s)  are  authorized  to  make 
determinations  for  providing  facilities  to 
a  contractor  as  prescribed  in  FAR 
45.302~l(a)(4). 

Subpart  445.4 — Contractor  Use  and 
Rental  of  Government  Property 

445.403  Rental — Use  and  Charges  clause. 

'  HCA’s  are  authorized  to  make 
determinations  for  charging  rent  on  the 
basis  of  use  under  the  Use  and  Charges 
clause  in  FAR  52.245-9  as  prescribed  in 
FAR  45.403(a). 

445.407  Non-Govemment  use  of  plant 
equipment 

Requests  for  non-Govemment  use  of 
plant  equipment  as  prescribed  in  FAR 

45.407  shall  be  submitted  by  the  HCA 
to  the  Senior  Procurement  Executive 
(SPE)  for  approval. 
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Subpart  445.6 — Reporting, 
Redistribution  and  Disposal  of 
Contractor  Inventory 

446.608  Screening  of  contractor  inventory. 

445.608- 6  Waiver  of  screening 
requirements. 

Requests  to  waive  screening 
requirements  as  prescribed  in  FAR 

46.608- 6  shall  be  submitted  by  the  HCA 
to  the  SPE  for  approval. 

PART  446-QUALITY  ASSURANCE 

Subpart  446.3— Contract  Clauses 

Sec. 

446.370  Inspection  and  acceptance. 

Authority:  5  U.S.C  30  and  40  U.S.C 
486(c). 

Subpart  446.3 — Contract  Clauses 

446.370  Inspection  and  acceptance. 

The  Contracting  OfRcer  shall  insert 
the  clause  at  452.246-70,  Inspection  and 
Acceptance,  in  contracts  where 
inspection  and  acceptance  will  be 
peribrmed  at  the  same  location.  The 
clause  with  its  Alternate  I  is  for  use 
when  inspection  and  acceptance  will  be 
performed  at  diRerent  locations. 

PART  447— TRANSPORTATION 

Subpart  447.3— Transportation  in  Supply 
Contracts 

Sec. 

447.302  Place  of  delivery — ^F.O.B.  point 
447.305  Solicitation  provisions,  contract 
clauses,  and  transportation  factors. 
447.305-10  Packing,  marking,  and 
consignment  instructions. 

Aidhority:  5  U.S.C.  30  and  40  U.S.C 
486(c). 

Subpart  447.3 — ^Transportation  in 
Supply  Contracts 

447.302  Place  of  delivery— F.O.B.  point 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  452.247-70,  Delivery  Location, 
in  supply  contracts  when  it  is  necessary 
to  specify  delivery  locations.  If 
appropriate,  the  clause  may  reference  an 
attachment  which  lists  various  delivery 
locations  and  other  delivery  details  (e.g., 
quantities  to  be  delivered  to  each 
location,  etc.). 

447.305  Solicitation  provisions,  contract 
clauses,  and  transportation  factors. 

447.305-10  Packing,  marking,  and 
consignment  instructions. 

(a)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  452.247-71,  Marking 
Deliverables,  in  solicitations  and 
contracts  if  sptecial  marking  on 


deliverables  (other  than  reports)  are 
required. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  452.247-72^  Packing  for 
Domestic  Shipment,  in  contracts  when 
item(s)  will  be  delivered  for  immediate 
use  to  a  destination  in  the  continental 
United  States;  when  the  material 
specification  or  purchase  description 
does  not  provide  preservation, 
packaging,  packing,  and/or  marking 
requirements;  and/or  when  the 
requiring  activity  has  not  cited  a 
specific  specification  for  packaging. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  452.247-73,  Packing  for 
Overseas  Shipment,  in  contracts  when 
item(s)  will  be  delivered  to  an  overseas 
destination  for  inunediate  use,  the 
material  specification  does  not  specify 
packing  levels,  and  the  required  activity 
has  not  specified  such  requirements. 

PART  449— TERMINATION  OF 
CONTRACTS 

Subpart  448.1— Qeneral  Principles 

Sgc 

449.106  Fraud  or  other  criminal  conduct. 
449. 1 1 1  Review  of  proposed  settlements. 

Subpart  449.4— Termination  for  Default 

449.402  Termination  of  fixed-price 
contracts  for  default. 

449.402-3  Procedure  for  default. 

Subpart  448.5— Contract  Termination 
Clausea 

449.501  General  - 

Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

Subpart  448.1 — General  Principles 
449.1 06  Fraud  or  other  criminal  conduct 

(a)  If  the  contracting  officer  suspects 
firaud  or  other  criminal  conduct  a 
written  report  documenting  the  facts 
shall  be  submitted  by  the  head  of  the 
contracting  activity  (HCA)  to  the  Office 
of  bispector  C^neral.  Copies  of 
documents  or  other  information 
connected  with  the  suspected  firaud  or 
criminal  conduct  shall  be  provided  with 
the  report.  Concurrently,  a  copy  of  the 
report  shall  also  be  submitted  to  the 
Senior  Procurement  Executive. 

(b)  Depending  on  the  findings  of  the 
Office  of  Inspector  funeral,  the 

may  initiate  suspension  or  debarment 
action  as  prescribed  in  FAR  part  9.4  and 
part  409.4.  ' 

449.1 1 1  Review  of  proposed  settlements. 

Proposed  settlement  agreements  shall 
be  reviewed  and  approved  in 
accordance  with  contracting  activity 
procedures. 


Subpart  449.4 — ^Termination  for  Default 

449.402  Termination  of  fixed-price 
contracts  for  default 

449.402- 3  Procedure  for  default 

In  addition  to  the  requirements  of 
FAR  49.402-3(g),  the  notice  of 
termination  shall  contain  instructions 
regarding  the  disposition  of  any 
Government  property  in  the  possession 
of  the  contractor  (see  FAR  45.508-1) 
and,  in  the  case  of  construction 
contracts,  such  materials,  appliances, 
and  structures  as  may  be  on  the  site  of 
the  construction  work.  The  notice  shall 
also  contain  a  statement  concerning  the 
liability  of  the  contractor  or  its  surety 
for  any  liquidated  damages  (see  FAR 

49.402- 7). 

Subpart  449.5— Cbntract  Termination 
Clauses 

448.501  Qeneral. 

Use  of  special  purpose  termination 
clauses  pursuant  to  Uie  authority  of  FAR 

49.501  shall  be  approved  in  advance  by 
the  HCA. 

PART  450— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Soc 

450.001  Definitions. 

Subpart  460.1— Qeneral 

450.104  Reports. 

Subpart  450.2— Delegation  of  and 
Limitations  on  Exercise  of  Authority 
450.201  Delegation  of  authority. 

Subpart  450.3— Contract  Adjustments 

450.303  Contract  adjustment. 

450.303-1  Contractor  requests. 

Authority:  5  U.S.C.  301  and  40  U.S.C. 
486(c). 

450.001  Definitions. 

Approving  authority,  as  used  in  this 
part,  means  the  Assistant  Secretary  for 
Administration. 

Secretarial  level,  as  used  in  this  part 
means  the  Assistant  Secretary  for 
Administration. 

Subpart  450.1 — General 

450.104  Reports. 

The  Senior  Procurement  Executive 
shall  prepare  the  report  required  by  FAR 
50.104. 

Subpart  450.2 — Delegation  of  and 
Limitations  on  Exercise  of  Authority 

450.201  Delegation  of  authority. 

The  Assistant  Secretary  for 
Administration  is  authorized  to  approve 
all  actions  under  FAR  part  50  except 
indemnification  actions  listed  in  FAR 
50.201(d)  which  must  be  approved  by 
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the  Secretary,  without  power  of 
delegation. 

Subpart  450.3 — Contract  Adjustments 
450.303  Contract  adjustment 

450.303-1  Contractor  requests. 

Contractor  requests  shall  be  submitted 
to  the  contracting  officer. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  452— SOUaTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  452.2— Texts  of  Provisions  and 
Ciauses 

Sec. 

452.204-70  Inquiries. 

452.211- 1  Brand  Name  or  Equal. 

452.211- 2  Equal  Products  Offmd. 

452.211- 3  Statement  of  Work/ 
Specifications. 

452.211- 4  Attachments  to  Statement  of 
Work/Specifications. 

452.211- 5  Period  of  Pericmnance. 

452.211- 6  Effective  Period  of  the  Contract. 

452.214- 70  Award  by  Lot 

452.215- 71  Instructions  for  the  Preparation 
of  Technical  and  Business  Proposals. 

452.215- 72  Amendments  to  Proposals. 

452.215- 73  Post-Award  Conference. 

452.216- 70  Award  Fee. 

452.216- 71  Base  Fee  and  Award  Fee 
Proposal. 

452.216- 72  Evaluation  Quantities — 
Indefinite-Delivery  Contract. 

452.216- 73  Minimum  and  Maximum 
Contract  Amounts. 

452.216- 74  Ceiling  Price. 

452.216- 75  Letter  Contract. 

452.219-70  Size  Standard  and  SIC  Code 

Information. 

452.224-70  Confidentiality  of  Information. 

452.228- 70  Alternative  Forms  di  Security. 

452.228- 71  Insurance  Coverage. 

452.232-1  Reimbursement  for  Bond 

Premiums — ^Fixed-Price  Construction. 

452.236- 70  Additive  or  Deductive  Items. 

452.236- 71  Prohibition  Against  the  Use  of 
Lead-Based  Paint. 

452.236- 72  Use  of  Premises. 

452.236- 73  Archaeological  or  Historic 
Sites. 

452.236- 74  Control  of  Erosion, 
Sedimentation,  and  Pollution. 

452.236- 75  Maximum  Workweek — 
Construction  Schedule. 

452.236- 76  Samples  and  Certificates. 

452.236- 77  Emergency  Response. 

452.236- 78  Forest  Service  Standard  . 
Specifications  for  Construction  of  Roads 
and  Bridges. 

452.236- 79  Opted  Timber  Sale  Road 
Requirements. 

452.236- 80  Firms  Ineligible  for  Award — 
Construction. 

452.237- 70  Loss,  Damage,  Destruction  or 
Repair. 

452.237- 71  Pre-Bid/Pre-Proposal 
Conference. 

452.237- 73  Equipment  Inspection  Visit. 

452.237- 74  Key  Personnel. 

452.237- 75  Restrictions  Against  Disclosure. 


452.237- 76  Progress  Reporting. 

452.237- 78  Contracts  with  Consulting 
Firms  for  Services. 

452.246- 70  Inspection  and  Acceptance. 

452.247- 70  Delivery  Location. 

452.247- 71  Marking  Deliverables. 

452.247- 72  Packing  for  Domestic 
shipment. 

452.247- 73  Packing  for  Overseas  Shipment. 
Authority:  5  U.S.C.  301  and  40  U.S.C 

486(c). 

Subpart  452.2— Texts  of  Provisions 
and  Clauses 

462.204-70  Inquiries. 

As  prescribed  in  404.7001,  insert  the 
following  provision: 

INQUIRIES  (FEB  1988) 

Inquiries  and  all  correspondence 
concerning  this  solicitation  should  be 
submitted  in  writing  to  the  Contracting 
Officer.  Ofierors  should  contact  only  the 
Contracting  Officer  issuing  the  solicitation 
about  any  aspect  of  this  requirement  prior  to 
contract  award. 

(End  of  provision) 

462.211-1  Brand  Name  or  Equal. 

As  prescribed  in  411.171,  insert  the 
following  provision: 

BRAND  NAME  OR  EQUAL  (NOV  1996) 

(As  used  in  this  provision,  the  term  “brand 
name”  includes  identification  of  products  by 
make  and  model.) 

(a)  If  items  called  for  by  this  solicitation 
have  been  identified  by  a  “brand  name  or 
equal’*  description,  such  identification  is 
intended  to  be  descriptive,  but  not  restrictive, 
and  is  to  indicate  the  quality  and 
characteristics  of  products  that  will  be 
satisfectory.  Offers  of  “equal”  products 
(including  products  of  the  brand  name 
manufecturer  other  than  the  one  described  by 
brand  name)  will  be  considered  for  award  if 
such  products  are  clearly  identified  in  the 
offer  (see  clause  452.211-2)  and  are 
determined  by  the  Contracting  Officer  to 
meet  fully  the  salient  characteristics 
requirements  listed  in  the  solicitation. 

.  (b)  Unless  the  offeror  clearly  indicates  in 
its  offer  that  it  is  offering  an  “equal”  product, 
the  offeror  shall  be  considered  as  offering  the 
brand  name  product(s)  referenced  in  the 
solicitation. 

(c)(1)  If  the  offeror  proposes  to  furnish  an 
“equal”  product  or  products,  the  brand 
name(s),  if  any,  and  any  other  required 
information  about  the  product(s)  to  be 
furnished  shall  be  inserted  in  the  space 
provided  in  the  solicitation.  The  evaluation 
of  offers  and  the  determination  as  to  the 
equality  of  the  product(s)  offered  shall  be  the 
responsibility  of  the  Government  and  will  be 
based  on  information  furnished  by  the  offeror 
or  identified  in  its  offer  as  well  as  other 
information  reasonably  available  to  the 
contracting  activity.  Caution  to  offerors:  The 
contracting  activity  is  not  responsible  for 
locating  or  securing  any  information  which  is 
not  identified  in  the  o^r  and  is  not 
reasonably  available  to  the  contracting 
activity.  Accordingly,  to  assure  that  sufficient 
information  is  available,  the  offeror  must 


furnish  as  a  part  of  its  offer  all  descriptive 
material  (such  as  cuts,  illustrations, 
drawings,  or  other  information)  necessary  for 
the  contracting  activity  to  (i)  determine 
whether  the  product  offe^  meets  the  salient 
characteristics  requirement  of  the 
solicitation,  and  (ii)  establish  exactly  what  * 
the  offeror  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
purchase  by  making  an  award.  The 
information  furnished  may  include  specific 
reference  to  information  previously  fiimished 
or  to  information  otherwise  available  to  the 
contracting  activity. 

(2)  If  an  offeror  proposes  to  modify  a 
product  so  as  to  make  it  conform  to  the 
requirements  of  the  solicitation,  the  offer 
shall  include  (i)  a  clear  description  of  such 
proposed  modifications  and  (ii)  clearly 
marked  descriptive  material  to  show  the 
proposed  modifications. 

(End  of  Provision) 

462.211-2  Equal  Products  Offerad. 

As  prescribed  in  411.171,  insert  the 
following  or  substantially  the  same 
clause  in  solicitations  seeking  offers  on 
a  “brmid  name  or  equal”  basis  to  allow 
offerors  the  opportunity  to  clearly 
identify  the  “equal”  item  being  offered, 
and  to  illustrate  how  that  item  meets  the 
salient  characteristics  requirements  of 
the  Government. 

EQUAL  PRODUCTS  OFFERED  (NOV  1996) 

(a)  Offerors  proposing  to  fiimish  an 
“equal”  product,  in  accordance  with  the 
“Brand.Name  or  Equal”  provision  of  this 
solicitation,  shall  provide  the  following 
information  for  each  offered  “equal”  product: 

Contract  Line  Item  Number  (if  any):  _ 

Brand  Name  or  Equal  Product  identified  by 

the  Government  in  this  solicitation:  _ 

Offered  Product  Name: _ 

Catalog  Description  or  part  number:  _ 

Manufectmer’s  Name:  _ _ 

Manufecturer’s  Address: _ 


(b)  Offerors  are  responsible  for  submitting 
all  additional  information  on  the  ata>ve 
product  necessary  for  the  Contracting  Officer 
to  determine  whether  the  product  offered 
meets  the  “brand  name  or  equal”  product’s 
salient  characteristics  listed  in  the 
solicitation. 

(End  of  Clause) 

462.211-3  Statement  of  Work/ 
Speclflcationa 

As  prescribed  in  411.171,  insert  the 
following  clause: 

STATEMENT  OF  WORK/SPEaFICATIONS 
(FEB  1988) 

The  Contractor  shall  fiimish  the  necessary 
personnel,  material,  equipment,  services  and 
facilities  (except  as  otherwise  specified),  to 
'perform  the  Statement  of  Work/ 
Specifications  referenced  in  Section  ). 
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(End  of  Clause) 

462.211- 4  Attachwirts  to  S1ateiii>m«  of 

As  prescribed  in  411.171,  insMt  the 
following  clause: 

fiTTAGHMENTS  TO  STATEMENT  OF 
WORK/SPfiCIFlCATICmS  (PEB  19S8) 

The  attachments  to  the  Statement  of  Work/ 
SpeciHcations  listed  in  Sectkm )  are  kere):^ 
made  part  of  this  solicitation  and  any 
resuHut  contract. 

(End  of  Clause) 

462.211- 6  Period  o(  PerfwStwnce. 

As  prescribed  in  411.404(a),  insert  the 
following  clause: 

PERKH)  OP  PERPCMMANCE  (FEB  1968) 

The  period  of  performance  of  this  contract 

is  from _ tlmugh _ .* 

(End  of  Clause) 

*  Contracting  Officer  shall  insert  the 
appropriate  dates. 

462.211-6  Effective  Period  Of  the  Contracl 

As  prescribed  in  411.404(b),  Insert  the 
following  clause: 

EFFECTIVE  PERIOD  OF  TifiE  CONTRACT 
(FEB  1988) 

The  effective  period  of  this  contract  is  from 

_ through _ .* 

(End  of  Clause) 

*  Contracting  Officer  shall  insert  the 
appropriate  dates. 

452.214- 70  Award  by  Lot 

As  prescribed  in  414.201-6,  insert  a 
provision  substantially  as  follows: 
AWARD  3Y  LOT  (NOV  1996)  ^ 

Subject  to  the  Section  L  provision  FAR 

52.214- 10,  “Contract  Award — Sealed 
Bidding,"  award  will  generally  be  made  to  a 
single  bidder  on  each  entire  lot.  However,  the 
Government  reserves  the  right  to  award  by 
item  within  any  lot  when  the  contracting 
officer  determines  that  it  is  advantageous  to 
the  Government 

(End  of  Provision) 

4SZ215-71  Instructions  for  the 
Preparation  of  Technical  and  Business 
Proposals. 

As  prescribed  in  415.407(a),  insert  a 
provision  substantially  as  follows: 
INSTRUfiriONS  FOR  THE  PREPARATION 
OF  TECHNICAL  AND  BUSINESS 
PROPOSALS  (NOV  1996) 

(a)  General  Instructions.  Proposals 
submitted  in  response  to  this  solicitation 
shall  be  furnished  in  the  following  format 
with  the  numbers  of  copies  as  specified 
below. 

(1)  The  proposal  must  include  a  technical 
proposal  and  business  proposal.  Each  of  the 
parts  shall  be  separate  and  complete  so  that 
evaluation  of  one  may  be  accomplished 
independently  from  evaluation  of  the  other. 
The  technical  proposal  must  not  contain 
reference  to  cost;  however,  resource 
information  (such  as  data  concerning  labor 


hours  and  categcwies,  materials,  subcontracts, 
etc.)  must  be  contained  in  the  technical 
proposal  so  that  the  contractor’s 
understanding  of  the  statement  of  wwk  ra^ 
be  evaluated. 

(2)  Offerors  may,  at  their  discretion,  submit 
alternate  proposals  or  proposals  which 
deviate  from  the  requirement;  provided,  that 
an  offeror  also  submit  a  proposal  for 
performance  of  the  work  as  specifiSd  in  the 
statement  of  work.  Any  “ahemate”  proposal 
may  be  considered  if  overall  performance 
would  be  improved  <»r  not  compromised,  and 
if  it  is  in  t^  best  interest  of  the  Govemment. 
Alternate  proposals,  or  deviations  from  any 
requirement  of  this  RFP,  must  be  clearly 
identifred. 

(3)  The  Government  will  evaluate 
proposals  in  accwdance  with  the  evaluation 
criteria  set  forth  in  Section  M  of  this  RFP. 

(4)  Offerors  shall  submit  their  proposal(s) 
in  the  following  format  and  the  ^entities 
specified: 

(a)  _ *  copies  of  the  ccunpleted,  signed 

offer  (Sections  A  through  K  of  the  solicitation 
package) 

(b)  _ *  copies  of  the  technical  proposal 

(c)  _ *  copies  of  the  business/cost 

{Moposal 

(b)  Technical  Proposal  Instructions.  The 
technical  proposal  will  be  used  to  make  an 
evaluation  and  arrive  at  a  determination  as  to 
whether  the  proposal  will  meet  the 
requirements  of  the  Govemment  Therefore, 
the  technical  proposal  must  present 
sufficient  information  to  reflect  a  thorough 
understanding  of  the  requirements  and  a 
detailed,  description  of  the  techniques, 
procedures  and  program  for  achieving  the 
objectives  of  the  specifrcations/statement  of 
work.  Proposals  which  merely  paraphrase  the 
requirements  of  the  Government’s 
specifications/  statement  of  work,  or  use  such 
phrases  as  “will  comply’’  or  ‘‘standard 
techniques  will  be  employed’’  will  be 
considered  unacceptable  and  will  not  be 
considered  further.  As  a  minimum,  the 
proposal  must  clearly  provide  the  following: 

[Contracting  Officer  shall  identify  in  this 
section  the  minimum  information  required  to 
evaluate  each  technical  evaluation  factor 
listed  in  Section  M.) 

(c)  Business  Proposal  Instructions. 

(1)  Cost  Proposal. 

In  addition  to  any  other  requirements  for 
cost/pricing  information  required  in  clause 
F  AR  52.215-41,  Requirements  for  Cost  or 
Pricing  Data  or  Other  Than  Cost  of  Pricing 
Data  (OCT  1995),  the  following  is  required: 

[Contracting  Officer  shall  identify 
additional  information  required  if 
appropriate.) 

(2)  Business  Proposal. 

(a)  Furnish  financial  statements  for  the  last 
two  years,  including  an  interim  statement  for 
the  current  year,  unless  previously  provided 
to  the  office  issuing  the  RFP,  in  which  case 

a  statement  as  to  when  and  where  this 
information  was  provided  may  be  furnished 
instead. 

(b)  Specify  the  financial  capacity,  working 
capital  and  other  resources  available  to 
perform  the  contract  without  assistance  from 
any  outside  source. 

(c)  Provide  the  name,  location,  and 
intercompany  pricing  policy  for  other 


divisions,  subsidiaries,  parent  company,  or 
affiliated  companies  that  <will  perform  work 
w  furnish  materials  under  this  contract. 

(End  of  Provision) 

*  Contracting  officer  shall  insest  number  of 
copies  requir^. 

Alternate  I  (NOV  1996):  When  FAR  clause 

52.215- 41  is  not  used  to  specify  the  cost/ 
price  iafrwmation  requiremeHte  and  cost  and 
pricing  data  is  required  substitute  the 
following  for  subparagraph  (1): 

(cKl)  Cost  and  pricing  data  is  required. 

Cost  proposals  must  be  sulhnitfod  on  a 
Standard  Form  1411,  Contract  Pricing 
Proposal  Cover  Sheet,  with  supporting 
attachments  in  accordance  with  FAR  Table 
15-2,  Instructions  for  Submission  of  a 
Contract  Pricing  Proposal. 

Alternate  II  (NOV  1996);  When  FAR  clause 
52.215r-41  is  not  used  and  use  of  a  SP 1448 
ia  required  for  submission  of  other  than  cost 
and  pricing  data,  substitute  the  following 
subparagraph  for  c(l)  above: 

(cKl)  Cost  proposals  must  be  submitted  on 
a  Standard  Form  1448,  Proposal  Cover  Sheet 
(Cost  or  Pricing  Data  Not  Required),  in 
accordance  with  FAR  Table  15-3, 

Instructions  for  Submission  of  Information 
Other  Than  Cost  or  Pricing  Data. 

452.215- 72  Amendments  to  Proposals. 

As  prescribed  in  415.407(b),  insert  the 
following  provision: 

AMENDMENTS  TO  PROTOSALS  (FEB  1988) 
Any  changes  to  a  proposal  made  by  the 
offeror  after  its  initial  submittal  shall  be 
accomplished  by  replacement  pages.  Changes 
from  the  original  page  shall  be  indicated  on 
the  outside  margin  by  vertical  lines  adjacent  - 
to  the  change.  The  offeror  shall  include  the 
date  of  the  amendment  on  the  lower  right 
comer  of  the  changed  pages. 

(End  of  Provision) 

452.215- 73  Postaward  Conference. 

As  prescribed  in  415.1070,  insert  a 
clause  substantially  as  follows: 

POST  AWARD  CONFERENCE  (NOV  1996) 

A  post  award  conference  with  the 
successful  offeror  is  required.  It  will  be 

scheduled  within _ *  days  after  the  date 

of  contract  award.  The  conference  will  be 

held  at: _ *. 

(End  of  Clause) 

‘Contracting  officer  to  insert  number  of  days 
and  location. 

452.216- 70  Award  Fee. 

As  prescribed  in  416.405,  insert  a 
clause  substantially  as  follows:. 

AWARD  FEE  (FEB  1988)  \ 

'  The  amount  of  award  fee  the  Contractor 
earns,  if  any,  is  based  on  a  subjective 
evaluation  by  the  Govemment  of  the  quality 
of  the  Contractor’s  performance  in 
accordance  with  the  award  fee  plan.  The 
Govemment  will  determine  the  amount  of 

award  fee  every _ _*  months  beginning 

with _ *.  The  Fee  Determination  Official 

(FDO)  will  unilaterally  detemiine  the  amount 
of  award  fee.  The  FDO’s  determination  will 
be  in  writing  to  the  Contractor  and  is  not 
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subject  to  the  “Disputes”  clause.  The 
Government  may  unilaterally  change  the 
award  fee  plan  at  any  time  and  will  provide 
such  changes  in  writing  to  the  Contractor 
prior  to  the  beginning  of  the  applicable 
evaluation  period.  The  Contractor  may 
submit  a  voucher  for  the  earned  award  fee. 
Available  award  fee  not  earned  during  one 
period  does  not  carry  over  to  subsequent 
periods. 

(End  of  Clause) 

*  Contracting  Officer  shall  insert 
appropriate  number  of  months. 

*•  Contracting  Officer  shall  insert 
appropriate  date. 

452.216- 71  Base  Fee  and  Award  Fee 
Proposal. 

As  prescribed  in  416.470,  insert  the 
following  provision: 

BASE  FEE  AND  AWARD  FEE  PROPOSAL 
(FEB  1988) 

For  the  purpose  of  this  solicitation,  ofierors 

shall  propose  a  base  fee  of _ *  percent 

of  the  total  estimated  cost  proposed.  The 

award  fee  shall  not  exceed _ *  percent 

of  the  total  estimated  cost. 

(End  of  Provision) 

*Ck>ntTacting  Officer  shall  insert 
appropriate  percentages. 

452.216- 72  Evaluation  Quantities— 
Indefinite  Delivery  Contract 

As  prescribed  in  416.506(a),  insert  a 
provision  substantially  as  follows: 

EVALUATION  QUANTITIES— INDEFINITE- 
DEUVERY  CONTRACT  (FEB  1988) 

To  evaluate  offers  for  award  purposes,  the 
Government  will  apply  the  offeror’s  proposed 
fixed-prices/rates  to  the  estimated  quantities 
included  in  the  solicitation,  and  will  add 
other  direct  costs  if  applicable. 

(End  of  Provision) 

452.21 6- 73  MMninnim  and  Maximum 
Contract  Amounts. 

As  prescribed  in  416.506(b),  insert  the 
following  clause: 

MINIMUM  AND  MAXIMUM  CONTRACT 
AMOUNTS  (FEB  1988) 

During  the  period  specified  in  FAR  clause 

52.216- 18,  ORDERING,  the  Government  shall 

place  orders  totaling  a  minimum  of _ *, 

but  not  in  excess  of _ *. 

(End  of  Clause) 

*  Contracting  Officer  shall  insert 
appropriate  quantity  or  dollar  amounts. 

452.216^4  Ceiling  Price. 

As  prescribed  in  416.670,  insert  the 
following  clause: 

CEILING  PRICE  (FEB  1988) 

The  ceiling  price  of  this  contract  is  $ 

_ *.  The  (^ntractor  shall  not  make 

expenditures  or  incur  obligations  in  the 
performance  of  this  contract  which  exceed 
the  ceiling  price  specified  herein,  except  at 
the  Contractor’s  own  risk. 


(End  of  Clause) 

^Contracting  Officer  shall  insert 
appropriate  dollar  amount. 

452.216-75  Letter  Contract 

As  prescribed  in  416.603-4,  insert  the 
following  clause: 

LETTER  CONTRACT  (FEB  1988) 

This  contract  replaces  letter  contract  No. 

_ *  dated _ *  and  all  amendments 

thereto. 

(End  of  Clause) 

*  Contracting  Officer  shall  insert  number 
and  date. 

452.219-70  Size  Standard  and  SIC  Code 
Information. 

As  prescribed  in  419.508,  insert  the 
following  provision: 

SIZE  STANDARD  AND  SIC  CODE 
INFORMATION  (NOV  1996) 

The  Standard  Industrial  Classification 
Code(s).and  business  size  standard(s) 
describing  the  products  and/or  services  to  be 
acquired  under  this  solicitation  are  listed 
below. 

Contract  line  item(8): _ *  SIC  Code 

_ *  Size  Standard _ * 

(End  of  provision) 

*  Contracting  Officer  shall  insert  the 
appropriate  data  for  each  contract  line  item 
in  the  solicitation.  The  data  entry  line  may 
be  duplicated  as  reqttired  to  describe  all  of 
the  contract  line  items  or  sub-items. 

452.224-70  Confidantiality  of  Information. 

As  prescribed  in  424.104,  insert  a 
clause  substantially  as  follows: 
CONFIDENTIALITY  OF  INFORMATION 
(FEB.  1988) 

(a)  Confidential  information,  as  used  in 
this  clause,  means — 

(1)  information  or  data  of  a  personal 
nature,  proprietary  about  an  individual,  or  (2) 
information  or  data  submitted  by  or 
pertaining  to  an  organization. 

(b)  In  addition  to  the  types  of  confidential 
information  described  in  (aKl)  and  (2)  above, 
information  which  might  require  special 
consideration  with  regard  to  the  timing  of  its 
disclosure  may  derive  from  studies  or 
research,  during  which  public  disclosure  of 
primarily  invalidated  findings  could  create 
an  erroneous  conclusion  which  might 
threaten  public  health  or  safety  if  acted  upon. 

(c)  The  Contracting  Officer  and  the 
Contractor  may,  by  mutual  consent,  identify 
elsewhere  in  this  contract  specific 
information  and/or  categories  of  information 
which  the  Government  will  furnish  to  the 
Contractor  or  that  the  Contractor  is  expected 
to  generate  which  is  confidential.  Similarly, 
the  Contracting  Officer  and  the  Contractor 
may,  by  mutud  consent,  identify  such 
confidential  information  from  time  to  time 
during  the  performance  of  the  contract. 
Failure  to  agree  will  be  settled  pursuant  to 
the  “Disputes”  clause. 

(d)  If  it  is  established  that  information  to 
be  utilized  under  this  contract  is  sul^ect  to 
the  Privacy  Act,  the  Contractor  will  follow 
the  rules  and  procedures  of  disclosure  set 


forth  in  the  Privacy  Act  of  1974,  5  U.S.C. 

552a,  and  implementing  regulations  and 
policies,  with  respect  to  systems  of  records 
determined  to  be  subject  to  the  Privacy  Act. 

(e)  Confidential  information,  as  defined  in 

(a) (1)  and  (2)  above,  shall  not  be  disclosed 
without  the  prior  written  consent  of  the 
individual,  institution  or  organization. 

(f)  Written  advance  notice  of  at  least  45 
days  will  be  provided  to  the  Contracting 
Officer  of  the  Contractor’s  intent  to  release 
findings  of  studies  or  research,  which  have 
the  possibility  of  adverse  effects  on  the 
public  or  the  Federal  agency,  as  described  in 

(b)  above.  If  the  Contracting  Officer  does  not 
pose  any  objections  in  writing  within  the  45 
day  period,  the  Contractor  may  proceed  with 
di^losure.  Disagreements  not  resolved  by  the 
Contractor  and  Contracting  Officer  will  be 
settled  pursuant  to  the  “Disputes”  clause. 

(g)  Whenever  the  Contractor  is  uncertain 
with  regard  to  the  proper  handling  of 
materi^  under  the  contract,  or  if  the  material 
in  question  is  subject  to  the  Privacy  Act  or 

is  confidential  information  subject  to  the 
provisions  of  this  clause,  the  Contractor  shall 
obtain  a  written  determination  from  the 
Contracting  Officer  prior  to  any  release, 
disclosure,  dissemination,  or  publication. 

(h)  The  provisions  of  paragraph  (e)  of  this 
clause  shall  not  apply  when  the  information 
is  subject  to  conflicting  or  overlapping 
provisions  in  other  Federal,  State  or  local 
laws. 

(End  of  Clause) 

452.228- 70  AHematlve  Forms  of  Security. 

As  prescribed  in  428.204-2,  insert  the 
following  provision: 

ALTERNA’TIVE  FORMS  OF  SECURITY 
(NOV.  1996) 

If  furnished  as  security,  money  orders; 
drafts,  cashiers  checks,  or  certified  checks 

shall  be  drawn  payable  to: _ *. 

(End  of  Provision) 

*  Contracting  Officer  shall  insert  the  name 
of  the  USDA  contracting  activity. 

452.228- 71  Insurance  Coverage. 

As  prescribed  in  428.310,  insert  the 
following  clause: 

INSURANCE  COVERAGE  (NOV.  1996) 

Pursuant  to  PAR  clause  52.228-5j, 
Insurance- Work  on  a  Government 
Installation,  the  Contractor  will  be  required 
to  present  evide.nce  to  show,  as  a  minimum, 
the  amounts  of  insurance  coverage  indicated 
below: 

(a)  Workers  Compensation  and  Employer’s 
Liability.  The  Contractor  is  required  to 
comply  with  applicable  Federal  and  State 
workers’  compensation  and  occupational 
disease  statutes.  If  occupational  diseases  are 
not  compensable  under  those  statutes,  they 
shall  be  covered  under  the  employer’s 
liability  section  of  the  insurance  policy, 
except  when  contract  operations  are  so 
commingled  with  a  Contractor’s  commercial 
operations  that  it  would  not  be  practical  to 
require  this  coverage.  Employer’s  liability 
coverage  of  at  least  $100,000  shall  be 
required,  except  in  States  with  exclusive  or 
monopolistic  fonds  that  do  not  permit 
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worker’s  compensation  to  be  written  by 
private  carriers. 

(b)  General  Liability.  The  ^ntractor  shall 
have  bodily  injury  liability  insurance 
coverage  written  on  a  comprehensive  form  of 
policy  of  at  least  $500,000  per  occurrence. 

(c)  Automobile  Liability.  The  Contractor 
shall  have  automobile  liability  insurance 
written  on  a  comprehensive  form  of  policy. 
The  policy  shall  provide  for  bodily  injury 
and  property  damage  liability  covering  the 
operation  of  all  automobiles  used  in 
connection  with  performing  the  contract. 
Policies  covering  automobiles  operated  in  the 
United  States  shall  provide  coverage  of  at 
least  $200,000  per  person  and  $500,000  per 
occurrence  for  bodily  injury  and  $20,000  per 
occurrence  for  property  damage  or  loss. 

(d)  Aircraft  Public  and  Passenger  Liability. 
When  aircraft  are  used  in  connection  with 
performing  the  contract,  the  Contractor  shall 
have  aircraft  public  and  passenger  liability 
insurance.  Coverage  shall  be  at  least  $200,000 
per  person  and  $500,000  per  occurrence  for 
bodily  injury,  other  than  passenger  injmy. 
Coverage  for  passenger  injury  shall  be  at  least 
$200,000  multiplied  by  the  munber  of  seats 
or  passengers,  whichever  is^reater. 

(End  of  Clause) 

Alternate  /  (NOV.  1996).  As  prescribed  in 
428.310,  substitute  the  following  paragraph 
(b),  when  additionally  the  contractor  must 
have  property  damage  liability  coverage: 

(b)  General  Liability.  (1)  The  Contractor 
shall  have  bodily  injury  liability  coverage 
written  on  a  comprehensive  form  of  policy  of 
at  least  $500,000  per  occurrence. 

(2)  The  Contractor  shall  have  property 
damage  liability  insurance  shall  be  required 
in  the  amount  of _ *  per  occurrence. 

*  Contracting  Officer  shall  insert  amount 
required. 

452.232-1  Reimbursement  for  Bond 
Premiums— Fixed-Price  Construction 
Contracts. 

'  As  prescribed  in  432.111,  insert  the 
following  clause: 

REIMBURSEMENT  FOR  BOND 
PREMIUMS— FIXED-PRICE 
CONSTRUCTION  CONTRACTS  (NOV.  1996) 

The  Contract  Price  includes  the  total 
amoimt  for  premiums  that  the  Contractor 
attributes  to  the  furnishing  of  performance 
and  payment  bonds  required  by  the  contract. 
Reimbursement  for  bond  premiums  under 
the  clause  at  FAR  52.232—5,  Payments  Under 
Fixed-Price  Construction  Contract,  shall  not 
cover  any  amount  therefor  not  included  in 
the  contract  price. 

(End  of  clause) 

452.236-70  Additive  or  Deductive  Items. 

As  prescribed  in  436.205,  insert  the 
following  provision: 

ADDITIVE  OR  DEDUCTIVE  ITEMS  (FEB. 
1988) 

The  low  bidder  for  purposes  of  award  shall 
be  the  conforming  responsible  bidder  offering 
the  low  aggregate  amount  for  the  first  or  base 
bid  item,  plus  or  minus  (in  the  order  of 
priority  listed  in  the  schedule)  those  additive 
or  deductive  bid  items  providing  the  most 


features  of  the  work  within  the  funds 
determined  by  the  government  to  be  available 
before  bids  are  opened.  If  addition  of  another 
bid  item  in  the  listed  order  of  priority  would 
make  the  award  exceed  such  fonds  for  all 
bidders,  it  shall  be  skipped  and  the  next 
subsequent  additive  bid  item  in  a  lower 
amount  shall  be  added  if  award  therein  can 
be  made  within  such  funds.  For  example, 
when  the  amount  available  is  $100,000  and 
a  bidder’s  base  bid  and  four  successive 
additives  are  $85,000,  $10,000,  $8,000, 

$6,000,  and  $4,000,  the  aggregate  amount  of 
the  bid  for  purposes  of  award  would  be 
$99,000  for  the  base  bid  plus  the  first  and 
fourth  additives,  the  second  and  third 
additives  being  skipped  because  of  each  of 
them  would  cause  the  aggregate  bid  to  exceed 
$100,000.  In  any  case  all  bids  shall  be 
evaluated  on  the  basis  of  the  same  additive 
or  deductive  bid  items,  determined  as  above 
provided.  The  listed  order  of  priority  need  be 
followed  only  for  determining  the  low 
bidder.  After  determination  of  the  low  bidder 
as  stated,  award  in  the  best  interests  of  the 
Government  may  be  made  on  the  selected 
first  or  base  bid  item  and  any  combination  of 
additive  or  deductive  items  for  which  funds 
are  determined  to  be  available  at  the  time  of 
the  award,  provided  that  award  on  such 
combination  of  bid  items  does  not  exceed  the 
amount  oHered  by  any  other  conforming 
responsible  bidder  for  the  same  combination 
of  bid  items. 

(End  of  clause) 

452.236- 71  Prohibition  Against  the  Use  of 
Lead-Based  Paint 

As  prescribed  in  436.571,  insert  the 
following  clause: 

PROHIBITION  AGAINST  THE  USE  OF 
LEAD-BASED  PAINT  (NOV  1996) 

Neither  the  Contractor  nor  any 
subcontractor  performing  under  this  contract 
shall  use  paints  containing  more  then  0.06  of 
1  percent  lead  by  weight  (calculated  as  lead 
metal)  in  the  total  nonvolatile  content  of  the 
paint,  or  the  equivalent  measure  of  lead  in 
the  dried  61m  of  paint  already  applied,  or 
both. 

(End  of  clause) 

452.236- 72  Use  of  Premise's. 

As  prescribed  in  436.572,  insert  the 
following  clause: 

USE  OF  PREMISES  (NOV  1996) 

(a)  Before  any  camp,  quarry,  borrow  pit, 
storage,  detour,  or  bypass  site,  other  than 
shown  on  the  drawings,  is  opened  or 
operated  oa  USDA  land  or  lands 
administered  by  the  USDA,  the  Contractor 
shall  obtain  written  permission  from  the 
Contracting  Offrcer.  A  camp  is  interpreted  to 
include  a  campsite  or  trailer  parking  area  of 
any  employee  working  on  the  project  for  the 
Contractor. 

(b)  Unless  excepted  elsewhere  in  the 
contract,  the  Contractor  shall  (i)  provide  and 
maintain  sanitation  facilities  for  the  work 
force  at  the  site  and  (ii)  dispose  of  solid  waste 
in  accordance  with  applicable  Federal,  State 
and  local  regulations. 


(End  of  clause) 

452.236- 73  Archaeological  or  Historic 
Sites. 

As  prescribed  in  43£i.573,  insert  the 
following  clause: 

ARCHAEOLOGICAL  OR  HIS-TORIC  SITES 
(FEB  1988) 

If  a  previously  unidentifred  archaeological 
or  historic  site(s)  is  encountered,  the 
Contractor  shall  discondnue  work  in  the 
general  area  of  the  site(s)  and  notify  the 
Contracting  Officer  immediately. 

(End  of  clause) 

452.236- 74  Control  of  Erosion, 
Sedimentation,  and  Pollution. 

As  prescribed  in  436.574,  insert  the 
following  clause: 

CONTROL  OF  EROSION,  SEDIMENTATION, 
AND  POLLUTION  (NOV  1996) 

(a)  Operations  shall  be  scheduled  and 
conducted  to  minimize  erosion  of  soils  and 
to  prevent  silting  and  muddying  of  streams, 
rivers,  irrigation  systems,  and  impoundments 
(lakes,  reservoirs,  etc.). 

(b)  Pollutants  such  as  fuels,  lubricants, 
bitumens,  raw  sewage,  and  other  harmful 
materials  shall  not  be  discharged  on  the 
ground;  into  or  nearby  rivers,  streams,  or 
impoundments;  or  into  natural  or  man-made 
channels.  Wash  water  or  waste  from  concrete 
or  aggregate  operations  shall  not  be  allowed 
to  enter  live  streams  prior  to  treatment  by 
filtration,  settling,  or  other  means  sufficient 
to  reduce  the  sediment  content  to  not  more 
than  that  of  the  stream  into  which  it  is 
discharged. 

(c)  Mechanized  equipment  shall  not  be 
operated  in  flowing  streams  without  written 
approval  by  the  Contracting  Officer. 

(End  of  clause) 

452.236- 75  Maximum  Woricweek— 
Construction  Schedule. 

As  prescribed  in  436.575,  insert  the 
following  clause: 

MAXIMUM  WORKWEEK-CONSTRUCTION 
SCHEDULE  (NOV  1996) 

Within  _ _ calendar  days  after  receipt  of 

a  written  request  from  the  Contracting 
Officer,  the  Contractor  must  submit  the 
following  in  writing  for  approval: 

(a)  A  schedule  as  required  by  FAR  clause 

52.236- 15,  Schedules  for  Construction 
Contracts,  and 

(b)  The  hours  (including  the  daily  starting 
and  stopping  times)  and  days  of  the  week  the 
Contractor  proposes  to  carry  out  the  work. 

The  maximum  workweek  that  will  be 

approved  is _ *. 

(End  of  clause) 

*  Contracting  Officer  shall  insert 
appropriate  number  of  days  and  hours  and/ 
or  days. 

452.236- 76  Samples  and  Certificates. 

As  prescribed  in  436.576,  insert  the 
following  clause: 

SAMPLES  AND  CER'nFlCATES  (FEB  1988) 
When  required  by  the  specifications  or  the 
Contracting  Officer,  samples,  certificates,  and 
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test  data  shtdl  be  submitted  after  award  of  the 
contract,  prepaid,  in  time  for  proper  action 
by  the  Contracting  Officer  or  his/her 
designated  representative.  CertiHcates  and 
test  data  shall  be  submitted  in  triplicate  to 
show  compliance  with  materials  and 
construction  specified  in  the  contract 
performance  requirements. 

Samples  shall  be  submitted  in  duplicate  by 
the  Contractor,  except  as  otherwise  specified, 
to  show  compliance  with  the  contract 
requirements.  Materials  or  equipment  for 
which  samples,  certihcations  or  test  data  are 
required  shall  net  be  used  in  the  work  until 
approved  in  writing  by  the  Contracting 
Officer. 

(End  of  clause) 

452.236- 77  Emergency  Response. 

As  prescribed  in  436.577,  the 
following  clause  may  be  used  in  Forest 
Service  construction  contracts: 
EMERGENCY  RESPONSE  (NOV  1996) 

(a)  Contractor’s  Responsibility  for  Fire 
Fighting.  (1)  The  Contractor,  under  the 
provisions  of  FAR  clause  52.236-9, 
PROTECTION  OF  EXISTING  VEGETATION. 
STRUCTURES,  EQUIPMENT,  UTILITIES, 
AND  IMPROVEMENTS,  shall  immediately 
extinguish  all  fires  on  the  work  site  other 
than  those  fires  in  use  as  a  part  of  the  work. 
(2)  The  Contractor  may  be  held  liable  for  all 
damages  and  for  all  costs  incurred  by  the 
Government  for  labor,  subsistence, 
equipment,  supplies,  and  transportation 
darned  necessary  to  control  or  sup{»ress  a 
fire  set  or  caused  by  the  Contractor  or  the 
Contractor’s  agents  or  employees. 

(b)  Contractor’s  Responsibility  for 
Notification  in  Case  of  Fire.  The  Contractor 
shall  immediately  notify  the  Government  of 
any  fires  sighted  on  or  in  the  vicinity  of  the 
work  site. 

(c)  Contractor’s  Responsibility  for 
[^spending  to  Emerg/erxies.  When  directed 
by  the  Contracting  Officer,  the  Contractor 
shall  allow  the  Government  to  temporarily 
use  employees  and  equipment  from  the  wwk 
site  for  emergency  wc^  (anticipated  to  be 
reetricted  to  fire  fighting).  An  equitable 
adjustment  for  the  temporary  use  of 
employees  and  equipment  will  be  made 
under  the  CHANGES  clause,  FAR  52.243-4. 
ffind  of  clause) 

462.236- 7S  Snrvton  wdnwl 

fVi  wonw^iwoit  vi 

As  prescribed  in  436.578,  insert  tbe 
following  clause: 

FCMtEST  SERVICE  STANDARD 
SPECIFICATIONS  F(»  CC»4STRUCIfON  OT 
ROADS  AND  BRIDGES  (NOV  1996) 

The  Forest  Service  Standard  Specifications 
far  Construction  of  Reads  and  Bridges,  XXXX 
199X  are  included  by  reference.  Hw 
requirements  contained  in  these 
specifications  are  hereby  made  a  part  of  this 
solicitation  and  any  resultant  contract. 


(End  of  Clause) 

46Z236-79  Opted  Timber  Sale  Road 
Requhrements. 

As  prescribed  in  436.579,  insert  tbe 
following  clause: 

OPTED  TIMBER  SALE  ROAD 
REQUIREMENTS  (NOV  1996) 

This  contract  is  for  the  construction  of 
timber  sale  road(s)  which  a  timber  purchaser 
has  opted  to  have  the  Government  construct. 
The  Government  is  obligated  to  make  these 
road;  available  to  the  timber  purchaser  by 

_ *.  Failure  to  make  these  roads 

available  by  this  date  could  result  in 
Government  liability  for  delay  to  the  timber 
purchaser  for  which  the  Contractor  might 
become  liable  should  the  Contractor  foil  to 
complete  this  contract  within  the  specified 
and  allowed  contract  time. 

(End  of  clause) 

*Contracting  Officer  shall  insert 
appropriate  date. 

452.236- 50  Firms  Ineligibto  for  Award — 
Construction. 

As  prescribed  in  436.670,  insert  the 
following  clause: 

Firms  Ineligible  for  Award — Coastruction 
(NOV  1996) 

The  firm(s)  and  its  subsidiaries  or  affiliates 
signatory  to  this  contract  shall  beineligible 
for  award  of  any  construction  contract 
resulting  from  the  design  work  performed 
under  this  contract. 

(End  of  clause)  ' 

452.237- 70  Loss,  Damage,  Destruction  or 
Repair. 

(a)  As  prescribed  in  437.110(a),  insert 
a  clause  substantially  as  follows: 

LOSS,  DAMAGE.  DESTRUCTION  OR 
REPAIR  (FEB  1988) 

(a)  For  equipment  furnished  under  this 
contract  without  operator,  the  Government 
will  assume  liability  for  any  loss,  damage  or 
destruction  of  such  equipment,  not  to  exceed 

a  total  of  $ _ *  except  that  no 

reimbursement  will  be  made  for  loss,  damage 
or  destruction  due  to  (1)  ordinary  wear  or 
tear,  (2)  mechanical  failure,  or  (3)  the  fault  or 
negligence  of  the  Contracts  or  the 
Contractm’s  agents  or  employees. 

(b)  F(k  equipment  fiimisb^  under  this 
contract  with  operator,  the  Government  shall 
not  be  liable  for  any  loss,  damage  or 
destruction  of  such  equipment,  except  for 
loss,  damage  or  destruction  resulting  frt>ra 
the  negligent  or  wrongful  act(s)  of 
Government  employees)  while  acting  anthin 
the  scope  of  their  employment. 

(c)  All  repairs  to  equipment  furnished 
under  this  contract  shall  be  nude  by  the 
Contractor  and  reimbursement,  if  any,  shall 
be  determined  in  accordance  with  (a)  or  (b) 
above.  Repairs  shall  be  made  promptly  and 

equipment  returned  to  use  within _ ** 

hours.  In  lieu  of  repairing  equipment,  the  , 
Contractor  may  furnish  similar  replacement 
equipment  wiUiin  the  time  specified.  The 
Contractor  may  authorize  the  Government  to 
make  repairs  upon  the  request  of  the 
Contracting  Officer.  In  tu^  case,  the 


Contractor  will  be  billed  for  labor  and  parts 
costs. 

(End  of  Clause) 

*  Contracting  Officer  shall  insert  amount 
available  in  current  funds  to  cover  potential 
liability. 

**  Contracting  Officer  shall  insert 
appropriate  number  of  hours. 

452.237- 71  Pra-BkVPr«-Proposal 
Conference. 

As  prescribed  in  437.110(b),  insert  a 
provision  substantially  as  followe: 
FRE-BID/PRE-PROPOSAL  CONFERENCE 
(FEB  1988) 

(a)  The  Government  is  planning  a  pre-bid/ 
pre-proposal  conference,  during  which 
potential  offerors  may  obtain  a  better 
understanding  of  the  work  required. 

(b)  Ofierors  are  encouraged  to  submit  all 
questions  in  jyriting  at  least  five  (5)  days 
prior  to  the  conference.  Questions  will  be 
considered  at  any  time  prior  to  or  during  the 
conference;  however,  offerors  will  be  asked 
to  confirm  verbal  questions  in  writing. 
Subsequent  to  the  conference,  an  amendment 
to  the  solicitation  containing  an  abstract  of 
the  questions  and  answers,  and  a  list  of 
attendees,  will  be  disseminated. 

(c)  In  order  to  facilitate  conference 
preparations,  it  is  requested  that  the  person 
named  on  the  Standi^  Form  33  of  this 
srdicitation  be  contacted  and  advised  of  the 
number  of  persons  who  will  attend. 

(d)  The  Government  assumes  no 
responsibility  for  any  expense  incurred  by  an 
offercH’  prior  to  contract  award. 

(e)  O&rors  are  cautioned  that, 
notwithstanding  any  remarks  or  clarifications 
given  at  the  conference,  all  terms  and 
conditions  of  the  solicitation  remain 
unchanged  unless  they  are  changed  by 
amendment  to  the  solicitation.  If  the  answers 
to  conference  questions,  or  any  solicitation 
amendment,  create  ambiguities,  it  is  the 
responsibility  of  the  ofieror  to  seek 
clarification  prior  to  submitting  an  offer. 

(f)  The  conference  will  be  held: 

Date:  _ 

Time: _ 

Location:  _ _ : _ 

(End  of  Clause) 

452.237- 73  Equipmant  tnapadion  VMt 

As  prescribed  in  437.110(c),  insert  the 
following  provision: 

EQUIPMENT  INSPECTION  VISIT  (FEB  1988) 

Offerors  are  urged  and  expected  to  inspect 
the  equipment  on  which  raaintenaiK»  or 
repairs  are  to  be  performed  and  to  satisfy 
themselves  regarding  all  conditions  that  may 
affect  the  cost  of  contract  performance,  to  the 
extent  that  the  information  is  reasonably 
obtainable.  In  no  event  shall  failure  to 
inspect  the  eqtiipment  constitute  grounds  for 
a  claim  after  contract  award. 

OSarors  are  invited  to  inspect  the  * 

at _ *  hy  telephoning _ *  on _ * 

for  an  appointment. 

(End  of  Clause) 

^Contracting  Officer  shall  insert 
appropriate  data. 
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462.237-74  Key  Personnel. 

As  prescribed  in  437.110(d),  insert  a 
clause  substantially  as  follows: 

KBY  PERSONNEL  (FEB  1988) 

(a)  The  Contractor  shall  assign  to  this 
contract  the  f611o\ying  key  personnel: 


(b)  During  the  first  ninety  (90)  days  of 
performance,  the  Contractor  shall  make  no 
substitutions  of  key  personnel  unless  the 
substitution  is  necessitated  by  illness,  death, 
or  termination  of  employment  The 
Contractor  shall  notify  the  Contracting 
Officer  within  15  calendar  days  after  the 
occurrence  of  any  of  these  events  and 
provide  the  information  required  by 
paragraph  (c)  below.  After  the  initial  90-day  ' 
period,  the  Contractor  shall  submit  the 
information  required  by  paragraph  (c)  to  the 
Contracting  Officer  at  least  IS  days  prior  to 
making  any  permanent  substitutions. 

(c)  *^0  Contractor  shall  provide  a  detailed 
explanation  of  the  circumstances 
necessitating  the  proposed  substitutions, 
complete  resumes  for  the  proposed 
substitutes,  and  any  additional  information 
requested  by  the  Contracting  Officer. 
Proposed  substitutes  should  have  comparable 
qualifications  to  those  of  the  persons  being 
replaced.  The  Contracting  Officer  will  notify 
the  Contractor  within  15  calendar  days  after 
receipt  of  all  required  information  of  the 
decision  on  sulMtitutions.  The  contract  will 
be  modified  to  reflect  any  approved  changes 
of  key  personnel. 

(End  of  Clause) 

462.237-75  Restrictions  Agai.nst 
Disclosure. 

As  prescribed  in  437.110(e),  insert  a 
clause  substantially  as  follows: 
RESTRICTIONS  AGAINST  DISCLOSURE 
(FEB  1988) 

(a)  The  Contractor  agrees,  in  the 
performance  of  this  contract,  to  keep  all 
information  contained  in  source  documents 
or  other  media  furnished  by  the  Government 
in  the  strictest  confidence.  The  Contracts 
also  agrees  not  to  publish  or  otherwise 
divulge  such  information  in  whole  or  in  part 
in  any  manner  or  form,  or  to  authorize  or 
permit  others  to  do  so,  taking  such 
reasonable  measures  as  are  necessary  to 
restrict  access  to  such  information  while  in 
the  Contractor’s  possession,  to  those 
employees  needing  such  information  to 
perform  the  work  provided  herein,  i.e.,  on  a 
“need  to  know”  b^is.  The  Contractor  agrees 
to  immediately  notify  in  writing,  the 
Contracting  Officer,  named  herein,  in  the 
event  that  the  Contractor  determines  or  has 
reason  to  suspect  a  breach  of  this 
requirement. 

(b)  The  Contractor  agrees  not  to  disclose 
any  information  concerning  the  work  under 
this  contract  to  any  persons  or  individual 
unless  prior  written  approval  is  obtained 
from  the  Contracting  Officer.  The  Contractor 
agrees  to  insert  the  substance  of  this  clause 
In  any  consultant  agreement  or  subcontract 
hereunder. 


(End  of  Clause) 

462.287-76  Progrese  RaporUng. 

As  prescribed  in  437.270(a),  insert  a 
clause  substantially  as  follows: 
PROGRESS  REPORTING  (FEB  1988) 

The  Contractor  shall  submit  a  progress 

report _ *,  covering  work  accomplished 

during  that  period  of  the  contract 
perfoimance.  The  progress  report  shall  be 
brief  and  factual  and  shall  be  prepared  in 
accordance  with  the  following  format: 

(a)  A  cover  page  containing: 

(1)  Contract  number  and  title; 

(2)  Type  o:  report,  sequence  number  of 
report,  and  period  of  performance  being 
reported; 

(3)  Contractor’s  name  and  address; 

(4)  Authorfs);  and 

(5)  Date  of  report. 

(b)  Section  I — ^An  introduction  covering  the 
purpose  and  scope  of  the  contract  effort.  This 
shall  be  limited  to  one  paragraph  in  all  but 
the  first  and  final  month’s  narrative. 

(c)  Section  11 — ^A  description  of  overall  « 
progress  plus  a  separate  description  of  each 
task  or  offier  logical  segment  of  work  on 
which  effort  was  expended  during  the  report 
period.  The  description  shall  include 
pertinent  data  and/or  graphs  fn  sufficient 
detail  to  explain  any  significant  results 
achieved. 

(d)  Section  III — ^A  description  of  current 
technical  or  substantive  performance,  and 
any  problem(s)  which  may  impede 
performance  along  with  propcoed  corrective 
action. 

(e)  Section  IV — ^A  planning  schedule  shall 
be  included  with  the  first  pro^ss  report  for 
all  assigned  tasks  required  under  the 
cmitract,  along  with  the  estimated  starting  - 
and  completion  dates  for  each  task.  The 
planning  schedule  shall  be  updated  and 
submitted  vrith  each  subsequent  technical 
progress  report,  including  an  explanation  of 
any  difference  between  actual  progress  and 
planned  progress,  why  the  differences  have 
occurred,  and — if  behind  planned  progress — 
what  corrective  steps  are  planned.  - 

(f)  Section  V — If  applicable,  financial 
information  shall  be  submitted  for  each  major 
task  or  line  item  cost. 

Data  shall  include: 

(1)  The  total  estimated  cost  budgeted  (fee 
excluded). 

(2)  The  estimated  cost  expended  during  the 
current  reporting  period. 

(3)  Identification  of  direct  labor  hours  of 
prime  contractor  and  subcontractor(s)  and/or 
consultant(s),  if  applicable. 

(4)  Total  project  to-date  expenditmes. 

(5)  Total  remaining  funds. 

(End  of  Clause) 

*Contracting  Officer  shall  insert  frequency 
of  reporting  requirement. 

452.237-78  Contracts  with  Consulting 
Firms  for  Services. 

As  prescribed  in  437.270(b),  insert  a 
clause  substantially  as  follows: 
CONTRACTS  WITH  CONSULTING  FIRMS 
FOR  SERVICES  (FEB  1988) 

Offerors  are  specifically  cautioned  that  any 
firm(s)  receiving  a  contract  award  to  provide 


the  services  described  herein  will  be 
prohibited  fiom  competing  for  or  receiving  a 

follow-on  contract  to  perform _ .* 

(End  of  Clause) 

*  extracting  Officer  shall  insert  the 
appropriate  iiiformation. 

462.246-70  Inspection  and  Acceptance. 

As  prescribed  in  446.370,  insert  the 
following  clause: 

INSF»ECT10N  AND  ACCEPTANCE  (FEB 
1988) 

(a)  The  Contracting  Officer  or  the 
Contracting  Officer’s  duly  authorized 
representative  will  inspect  and  accept  the 
supplies  and/or  services  to  be  provided 
under  this  contract. 

(b)  Inspection  and  acceptance  will  be 

performed  at: _ .* 

(End  of  clause) 

*  Contracting  Officer  shall  insert  ~ 
appropriate  identifying  data. 

Alternate  I  (FEB  1988).  As  prescribed  in 
446.370,  substitute  a  paragraph  (b)  and  add 
a  paragraph  (c): 

(b)  Inspection  will  be  performed  at: 


(c)  Acceptance  will  be  performed  at: 


(End  of  clause) 

452.247- 70  DsUvery  Location. 

As  prescribed  in  447.302,  insert  a 
clause  substantially  as  follows: 
DELIVERY  LOCA’nON  (FEB  1988) 

Shipment  of  deliverable  items,  other  than 

reports,  shall  be  to: _ .* 

(End  of  Clause) 

*  Contracting  Officer  shall  insert 
appropriate  identifying  data. 

462.247- 71  NlaiMng  Deiiverabies. 

As  prescribed  in  447.305-10(a),  insert 
a  clause  substantially  as  follows: 
MARKING  DEUVERABLES  (FEB  1988) 

(a)  The  contract  number  shall  be  placed  on 
or  adjacent  to  all  exterior  mailing  or  shipping 
labels  of  deliverable  items  called  for  by  the 
contract. 

(b)  Mark  deliverables,  except  reports,  for: 


(End  of  Clause) 

•  Contracting  Officer  shall  insert  the 
appropriate  information. 

452.247-72  Packing  for  Domeatic 
Shipment 

As  prescribed  in  447,305-10(b),  insert 
the  following  clause: 

PACKING  FOR  DOMESTIC  SHIPMENT  (FEB 
1988) 

Material  shall  be  packed  for  shipment  in 
such  a  manner  that  will  insure  acceptance  by 
common  carriers  and  safe  delivery  at 
destination.  Containers  and  closures  shall 
comply  with  the  Interstate  Conunerce  ^ 
Commission  regulations,  Unifonn  Freight 
Classification  Rules,  or  regulations  of  other 
carriers  as  applicable  to  the  mode  of 
transportation. 
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(End  of  Clause) 

462.247-73  Packing  for  Overseas 
Shipment 

As  prescribed  in  447.305-10(c),  insert 
the  following  clause: 

PACKING  FOR  OVERSEAS  SHIPMENT  (FEB 
1988) 

Supplies  shall  be  packed  for  oveiseas 
shipment  in  accordance  with  the  best 
commercial  export  practice  suitable  for  water 
movement  to  arrive  undamaged  at  ultimate 
destination. 

(End  of  Clause) 

PART  453— FORMS 

Soc 

453.000  Scope  of  part. 

Subpart  463.1— General 

453.103  Exceptions. 

453.108  Recommendations  concerning 
forms. 

Subpart  463.2— Prescription  of  Forms 

453.200  Scope  of  subpart. 

453.213  Simplified  Acquisition  and  other 
simplified  purchase  procedures  (AD- 
838). 

453.270  Request  for  contract  action  (AD- 
700). 

Subpart  463.3 — Hlustrations  of  Forms 

453.300  Scope  of  subpart. 

453.303  Agency  forms. 

453.303- 700  Procurement  Request  (AD- 
700). 

453.303- 838  Purchase  Order  (AD-838). 
Authority:  5  U.S.C.  301  and  40  U.S.C 

486(c). 

f  463.000  Scope  of  part 

This  part: 

(a)  Prescribes  USDA  (AD)  forms  for 
use  in  acquisition, 

(b)  Contains  requirements  and 
information  generally  applicable  to  AD 
forms  and  forms  prescribed  by  FAR  part 
53,  and 

(c)  Illustrates  AD  forms. 

Subpart  453.1 — General 

463.103  Expeptions. 

(a)  The  contracting  officer  shall 
submit  a  request  for  exceptions  to  forms 
prescribed  in  FAR  part  53  through  the 
head  of  the  contracting  activity  (HCA)  to 
the  Senior  Procurement  Executive  (SPE) 
for  referral  to  the  GSA. 

(b)  Requests  for  exceptions  to  AD 
forms  prescribed  in  part  453  shall  be 
handl^  as  individual  or  class 
deviations,  as  appropriate  (see  subpart 
401.4). 

453.108  Recommendations  concerning 
forms. 

Contracting  officers  shall  submit 
recommendations  for  new  forms  or  to 
revise,  eliminate,  or  consolidate  forms 


prescribed  by  FAR  part  53  and  part  453 
through  the  HCA  to  the  SPE. 

Subpart  453.2 — Prescription  of  Forms 

463.200  Scope  of  subpart 

This  subpart  prescribes  USDA  (AD) 
forms  for  use  in  acquisition.  Consistent 
with  the  approach  used  in  FAR  subpart 
53.2,  this  subpart  is  arranged  by  subject 
matter,  in  the  same  order  as,  and  keyed 
to,  the  parts  of  the  AGAR  in  which  the 
form  usage  requirements  are  addressed. 

453.213  Simplified  Acquisition  and  other 
simplified  purchase  procedures  (AD-838). 

Form  AD-838,  Purchase  Order,  is 
prescribed  for  use  as  a  Simplified 
Acquisition  Procedure/delivery  order/ 
task  order  document  in  lieu  of  OF  347 
and  OF  348  (see  413.505-1). 

453.270  Request  for  contract  action  (AD- 
700). 

Form  AD-700,  Procurement  Request, 
may  be  used  as  a  contract  requisition 
document  by  contracting  activities  in 
USDA. 

Subpart  453.3 — Illustrations  of  Forms 

463.300  Scope  of  subparL 

This  subpart  contains  illustrations  of 
USDA  (AD)  forms  for  use  in 
acquisitions. 

Forms  are  not  illustrated  in  the 
Federal  Register  or  Code  of  Federal 
Regulations.  Individual  copies  may  be 
obtained  firom  any  USDA  contracting 
activity  or  the  office  of  the  SPE. 

453.303  Agency  forms. 

453.303- 700  Procurement  Request  (AD- 
700). 

453.303- 838  Purchase  Order  (AD-838). 

[FR  Doc.  96-25427  Filed  lOrll-96:  8:45  am) 
BILUNQ  CODE  3410-«e-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

48  CFR  Part  1212 
RIN  2105-AC-59 

Revision  of  Department  of 
Transportation  Regulations; 

Correction 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations 
published  September  25, 1996,  (61  FR 
50248).  The  final  regulations  amended 
the  Transportation  Acquisition 
Regulation  (TAR)  to  reflect  restructuring 


and  modified  coverage  made  necessary 
by  the  Federal  Acquisition  Streamlining 
Act  of  1994. 

EFFECTIVE  DATE:  October  25, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Hawkins,  Office  of  Acquisition 
and  Grant  Management,  M-61, 400 
Seventh  Street,  SW.,  Washington  DC 
20590:  (202)  366-6688. 

SUPPLEMENTARY  INFORMATION: 

Correction  of  Publication 
Amendatory  instruction  10,  on  page 
50249,  in  the  middle  column,  is 
corrected  to  remove  the  references  to 
subparts  1213.1  (§  1213.107-90)  and 
1213.5  (§  1213.5).  As  corrected, 
amendatory  instruction  10  reads  as 
follows: 

PART  1212— ACQUISITION  OF 
COMMERCIAL  ITEMS  [RESERVED] 

10.  The  heading  of  part  1212  is 
revised  to  read  as  set  forth  above. 

David  J.  Litman, 

Director  of  Acquisition  and  Grant 
Management. 

[FR  Doc.  96-25884  Filed  10-11-96;  8:45  am] 
BiLUNG  CODE  4S10-a2-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
[I.D.  100296D] 

Atlantic  Tuna  Fisheries;  Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Fishery  reopenings;  inseason 
transfer. 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  Angling 
category  quota,  as  adjusted,  has  not  been 
reached.  Therefore,  NMFS  reopens  the 
Angling  category  for  school  ABT  for  the 
northern  area.  The  daily  catch  limit  for 
the  Angling  category  reopening  is  set  at 
one  school  ABT  per  vessel. 

Additionally,  NMFS  adjusts  the  October 
subquota  for  the  General  category  by 
transferring  30  metric  tons  (mt)  from  the 
Incidental  Longline  category,  and 
reopens  the  General  category  fishery  for 
all  areas  for  one  day.  These  actions  are 
being  taken  to  extend  scientific  data 
collection  on  certain  size  classes  of  ABT 
while  preventing  overharvest  of  the 
adjusted  subquotas  for  the  affected 
fishing  categories.  Closures  will  be 
strictly  enforced. 
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^FECnVE  DATES:  The  Ai^ling  category 
fishery  for  school  ABT  will  open  for  the 
northern  area  beginning  Saturday, 
October  12,  at  1  a.m.  local  time  and 
close  on  Monday,  October  14,  at  11:30 
p.m.  local  time.  The  catch  limit 
adjustment  is  effective  for  the  duration 
of  the  reopening.  The  General  category 
fishery  for  large  medium  and  giant  ABT 
will  open  for  all  areas  beginning  Friday, 
October  11,  at  1  a.m.  local  time  and 
close  on  Friday,  October  11,  at  11:30 
p.m.  local  time. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Mark  Murray- 
Brown,  508-281-9260. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  juri^ction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Conunission  for  the  Conservation  of 
Atltmtic  Timas  among  the  various 
domestic  fishing  categories. 

NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Regirter 
announcement  to  close  the  applicable 
fishery. 

NMFS  is  authorized,  under 
§  285.22(f),  to  make  adjustments  to 
quotas  involving  transfers  between 
vessel  categories  if,  duiing  a  single  year 
quota  peri^,  it  is  determined,  based  on 
landing  statistics,  present  year  catch 
rates,  effort,  and  other  available 
information,  that  any  category,  is  not 
likely  to  take  its  entire  quota  as 
previously  allocated  for  that  year. 

Given  that  determination,  the  AA  may 
transfer  inseason  any  portion  of  the 
quota  of  any  fishing  category  to  any 
other  fishing  category  or  to  the  reserve 
after  considering  the  following  factors: 
(1)  The  usefulness  of  information 
obtained  from  catches  of  the  particular 
category  of  the  fishery  for  biological 
sampling  and  monitoring  the  status  of 
the  stock,  (2)  the  catches  of  the 
particular  gear  segment  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made,  (3) 
the  projected  ability  of  the  particular 
gear  segment  to  harvest  the  additional 
amount  of  Atlantic  bluefin  tuna  before 
the  anticipated  end  of  the  fishing 
season,  and  (4)  the  estimated  amounts 
by  which  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
exceeded. 


Angling  Category  Reopening 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.22 
provide  for  a  quota  of  138  mt  of  school 
ABT  and  100  mt  of  large  school/small 
medium  ABT  to  be  harvested  from  the 
regulatory  area  by  vessels  fishing  under 
the  Angling  category  quota  during 
calendar  year  1996.  The  school  ABT 
quota  is  further  subdivided  into  65  mt 
for  states  Delaware  and  south  and  73  mt 
for  states  New  Jersey  and  north. 

Based  on  catch  estimates  obtained 
through  angler  interviews,  NMFS  closed 
the  southern  school  ABT  fishery  on  July 

25. 1996  (61  FR  38656,  July  25, 1996) 
and  the  coastwide  large  school/small 
medium  fishery  on  July  31, 1996  (61  FR 
40352,  August  2, 1996).  Although  catch 
estimates  did  not  indicate  that  the  quota 
was  reached,  NMFS  closed  the  school 
ABT  Angling  category  fishery  for  the 
northern  area  effective  August  17, 1996 
(61  FR  43027,  August  20, 1996)  due  to 
the  estimated  landings  exceeding  the 
quotas  for  the  school  ABT  southern  area 
subquota  and  the  coastwide  large 
school/small  medium  ABT  quota. 

In  accordance  with  the  regulations, 
NMFS  transferred  10  mt  from  the 
Inseason  Reserve  and  reopened  the 
school  ABT  Angling  category  fishery  for 
the  northern  area  effective  September 

13. 1996  (61  FR  48640,  September  15, 
1996),  amd  for  a  second  time  September 

28. 1996  (61  FR  50765,  September  27, 
1996).  Now,  NMFS  has  determined  that, 
due  to  lower  than  expected  fishing  effort 
attributable  to  poor  weather  conditions, 
the  full  10  mt  still  has  not  been  taken. 
NMFS  therefore  reopens  the  school  ABT 
Angling  category  fishery  so  that 
management  and  data  collection 
objectives  specified  in  the  prior  notice 
may  be  attained. 

Catch  Limit  Adjustment 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.24 
provide  for  a  daily  catch  limit  of  school 
or  large  school  ABT  of  one  fish  per 
angler.  However,  the  AA  has  the 
authority  to  make  adjustments  to  catch 
limits  to  effect  maximum  utilization  of 
the  available  quota  and  a  fair 
distribution  of  fishiiig  opportunities.  For 
this  reason,  the  catch  limit  is  adjusted 
to  one  school  ABT  per  vessel  per  day  for 
the  duration  of  this  reopening. 

This  action  is  being  taken  to  extend 
the  season  for  the  Angling  category, 
provide  for  fishing  opportunities  in  the 
northern  fishing  area,  and  ensure 
additional  collection  of  biological 
assessment  and  monitoring  data  without 
exceeding  the  adjusted  quota. 


General  Category  Quota  Adjustment 
and  Reopening 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.22 
provide  for  a  quota  of  541  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
firom  the  regulatory  area  by  vessels 
fishing  under  the  General  category  quota 
during  calendar  year  1996.  The  General 
category  ABT  quota  is  further 
subdivided  into  monthly  quotas  to 
provide  for  broad  temporal  and 
geographic  distribution  of  scientific  data 
collection  and  fishing  opportunities. 

NMFS  previously  adjusted  the 
General  category  October  subquota  to  6G 
mt  for  all  areas,  and  announc^  a 
closure  date  of  October  2, 1996  (61  FR 
50765,  September  27, 1996).  No  quota 
remains  for  the  October  period. 

Under  the  implementing  regulations 
at  50  CFR  285.22(f),  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  has  the  authority  to  make 
adjustments  to  quotas  involving 
transfers  between  categories  after 
considering  certain  criteria. 

The  bluefin  tuna  have  migrated  to 
their  summer  feeding  grounds  in  New 
England  waters  and  incidental  catch  by 
longline  vessels  operating  south  of  34** 

N.  lat.  is  no  longer  expected  to  occur.  A 
total  of  39  mt  currently  remains  of  the 
amount  allocated  to  the  Incidental 
longline  category.  Reallocating  quota 
from  the  Incidental  longline  category 
would  allow  for  the  reopening  of  the 
General  category  fishery  in  October. 

Such  transfer  responds  to  the  four 
criteria  listed  above  as  follows:  (1) 
General  category  landings  are  a  major 
contributor  to  the  collection  of 
biological  data  on  this  fishery,  (2)  catch 
in  the  General  category  to  date  has 
precluded  the  October  fishery  as 
planned  and  this  fishery  cannot 
continue  if  no  allocation  is  made,  (3)  the 
General  category  is  projected  to  harvest 
the  additional  amount  of  Atlantic 
bluefin  tuna  before  the  anticipated  end 
of  the  fishing  season,  and  (4)  the  impact 
on  other  gear  segments  is  minimal  since 
sufficient  quota  remains  for  the 
Incidental  category,  the  purse  seine 
fishery  is  managed  under  individual 
quotas  and  other  gear  segments  of  the 
fishery  have  previously  been  closed. 

For  the  reasons  set  forth  above,  NMFS 
exercises  its  regulatory  authority  to 
transfer  30  mt  of  ABT  from  the 
Incidental  Longline  category  quota  to 
the  General  category.  Thus,  the  October 
General  category  quota  is  adjusted  to  90 
mt,  with  an  additional  10  mt  reserved 
for  the  New  York  Bight,  and  the  General 
category  fishery  is  reopened  for  one  day. 
The  New  York  Bight  set-aside  is  not 
affected  by  this  action.  However,  during 
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the  one  day  opening,  on  October  11, 
1996,  laige  medium  and  giant  ABT 
harvested  and  landed  in  &e  New  York 
Bight  area  will  be  coimted  against  the 
New  York  Bight  set-aside  quota. 

ClassiRcation 

This  action  is  taken  imder  50  CFR 
285.20(b),  50  CFR  285.22,  and  50  CFR 
285.24  and  is  exempt  horn  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  October  8, 1996. 

Bruoe  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  Nation^  Marine  Fisheries  Service. 
[FR  Doc.  96-26261  Filed  10-9-96;  9:48  am] 
BiLUNQ  CODE  3S10-22-P 


50  CFR  Part  679 

pocket  No.  960129019-6019-01;  1.0. 
100796C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Trawl  Gear  Rockfish 
Fishery  in  the  Bering  Sea  and  Aleutian 
islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 


ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  rockfish  species  of  the  genera 
Sebastes  and  Sebastolobus  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAl).  This  action  is  necessary  to 
revent  exceeding  the  1996  Pacific 
alibut  bycatch  mortality  allowance 
apportioned  to  the  trawl  rockfish  fishery 
in  the  BSAI. 

EFFECTIVE  DATE:  1200  hours,  Alaska 
local  time  (A.l.t.),  October  8, 1996,  imtil 
2400  hours,  A.l.t.,  December  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the  ‘ 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  tmd  50 
CFR  part  679. 

The  1996  Pacific  halibut  mortality 
bycatch  allowance  for  the  BSAI  trawl 


rockfish  fishery,  which  is  defined  at 
§  679.21  (e)(3)(iv)(D),  was  established  by 
the  Final  1996  Harvest  Specifications  cf 
Croundfish  (61  FR  4311,  February  5, 
1996)  as  110  metric  tons. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  679.21(e)(7)(iv),  that  the  1996 
mortality  bycatch  allowance  of  Pacific 
halibut  apportioned  to  the  trawl 
rockfish  fishery  in  the  BSAI  has  been 
caught.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  rockfish  species  of 
the  genera  Sebastes  and  Sebastolobus  by 
vessels  using  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

Classification 

This  action  is  taken  imder  50  CFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  8, 1996. 

Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Ma  rine  Fisheries  Service. 
[FR  Doc.  96-26312  Filed  10-9-96;  11:44  am] 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rxitices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-133;  Notice  No.  SC-86-6- 
NM] 

Special  Conditions:  Jetstream  Aircraft 
Limited,  Jetstream  Model  4100  Series 
Airplanes,  Passenger  Airbag 
Installation 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  to  issue 
special  conditions  to  Jetstream  Aircraft 
Limited  of  Prestwick,  Scotland 
(formerly  British  Aerospace  Public 
Limited  Company  (BAe))  for  the 
Jetstream  Model  4100  series  airplanes. 
This  airplane  series  has  a  novel  or 
unusual  design  feature  associated  with 
the  installation  of  passenger  airbags. 
Since  the  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
particular  design  feature,  this  notice 
contains  the  additioned  safety  standards 
which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  for  transport 
category  airplanes. 

DATES:  Comments  must  be  received  on 
or  before  November  29, 1996. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate  (ANM-100),  Attn: 
Do^et  No.  NM-133, 1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Comments  may  be  inspected 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeff  Gardlin,  Regulations  Branch,  ANM- 
114,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 


1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2136, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  £ure  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
“Comments  to  Docket  No.  NM-133.’' 

The  postcard  will  be  date/time  steimped, 
emd  returned  to  the  commentor. 

Background 

On  May  24, 1989,  BAe  Public  Limited 
Company  (currently  Jetstream  Aircraft 
Ltd.)  applied  for  a  type  certificate  for  the 
BAe  Model  4100  (currently  Jetstream 
Model  4101)  airplane  in  the  transport 
airplane  category.  The  Model  4100  was 
to  be  derivative  of  the  Model  3100, 
which  is  a  small  airplane  and  is 
certificated  under  the  provisions  of  part 
23.  Like  the  Model  3100,  the  Model 
4100  was  a  low  wing,  twin  engine  turbo¬ 
prop  design.  The  FAA  issued  Type 
Certificate  (TC)  A41NM  for  the  Jetstream 
Model  4101  airplane  on  April  9, 1993. 
The  TC  includes*  Exemption  5587  firom 
compliance  with  the  head  injury  criteria 
(HIC)  requirements  in  §  25.562  of  the 
Federal  Aviation  Regulations  (FAR)  for 
the  front  row  of  passenger  seats. 

Section  25.562  of  the  FAR  specifies 
that  dynamic  tests  must  be  conducted 
for  each  seat  type  installed  in  the 
airplane.  ’The  pass/fail  criteria  for  these 


seats  include  structural  as  well  as 
human  tolerance  criteria.  In  particular 
the  regulations  require  that  persons  not 
suffer  serious  head  injiuy  under  the 
conditions  specified  in  the  tests,  and 
that  a  HIC  measurement  of  not  more 
than  1000  units  be  recorded,  should 
contact  with  the  cabin  interior  occur. 

The  HIC  is  based  on  physiolbgical  data, 
and  was  first  introduced  in  the 
automotive  industry.  At  the  time  the 
rule  was  written,  compliance  with  the 
HIC  requirement  was  expected  to 
involve  using  energy  absorbing  pads, 
upper  torso  restraints,  or  increasing 
spacing  between  seats  and  interior 
featiires.  In  the  years  following 
publication  of  the  rule,  the  requirement 
has  proved  difficult  to  comply  with 
using  “conventional”  means,  and  there 
has  been  commercial  resistance  to 
installation  of  upper  torso  restraint  for 
passengers.  Because  of  the  technical 
problems,  BAe  and  other  manufacturers 
were  granted  temporary  exemptions  to 
allow  certification  of  their  airplanes 
while  design  solutions  were  developed. 

One  design  solution  that  appeared  to 
be  impractical  early  in  its  adaptation  to 
aircraft  was  airbags,  even  though  airbags 
are  widely  used  in  automobiles  as  a 
supplemental  restraint  system.  While 
the  service  history  in  automobiles  is 
quite  good,  the  operating  environment 
and  conditions  of  use  in  aircraft  are 
quite  different  from  automobiles.  The 
FAA  will  not  enumerate  the  differences 
here,  but  they  include  exposure  to 
electromagnetic  fields,  wear  and  tear 
considerations,  crash  sensing  systems 
etc.,  and  did  serve  to  help  frame  the 
content  of  the  proposed  special 
conditions.  In  emy  case,  airbags  were  not 
envisioned  as  a  means  of  compliance 
with  the  FAR,  and  the  rules  are  not 
adequate  to  define  the  necessary 
criteria.  Therefore,  special  conditions 
are  necessary. 

Airbags  have  two  potentied  advantages 
over  other  means  of  head  impact 
protection.  They  essentially  provide 
equivalent  protection  for  all  sizes  of 
occupants  and  they  can  provide 
significantly  greater  protection  than  ' 
would  be  expected  with  energy 
absorbing  pads,  for  example.  These  are 
significant  advantages  from  a  safety 
standpoint,  since  airbags  will  likely 
provide  a  level  of  safety  that  e.xceeds  the 
FAR  minimum  standards.  Conversely, 
airbags  are  an  active  system,  and  must 
be  relied  upon  to  activate  properly 
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when  needed,  as  opposed  to  an  energy 
absorbing  pad  or  upper  torso  restraint 
that  is  always  available.  These  potential 
advantages  must  be  balanced  against  the 
potential  problems  in  order  to  develop 
standards  that  will  provide  an 
equivalent  level  of  safety  to  that 
intended  by  the  regulations. 

The  FAA  has  consideibd  the 
installation  of  airbags  to  have  two 
primary  safety  concerns:  first,  that  they 
perform  properly  under  foreseeable 
operating  conditions  and  second,  that 
they  do  not  perform  in  a  manner  or  at 
such  times  as  would  constitute  a  hazard 
to  the  airplane  or  occupants.  This  latter 
point  has  the  potential  to  be  the  more 
rigorous  of  the  requirements,  owing  to 
the  active  natiu«  of  the  system.  With 
this  philosophy  in  mind,  the  FAA  has 
considered  ^e  following  as  a  basis  for 
the  special  conditions. 

The  airbag  will  rely  on  electronic 
sensors  for  signaling,  and  pyrotechnic 
charges  for  activation  so  that  it  is 
available  when  needed.  These  same 
devices  could  be  susceptible  to 
inadvertent  activation,  causing 
deployment  in  a  potentially  unsafe 
manner.  The  consequences  of  such 
deployment  must  be  considered  in 
establishing  the  reliability  of  the  system. 
For  example,  there  is  subjective 
evidence  that  there  may  be  transient 
overpressure  (shock)  caused  by 
deployment  of  the  airbag.  Jetstream 
must  substantiate  that  the  effects  of  an 
inadvertent  deployment  in  flight  are 
either  not  a  hazard  to  the  airplane,  or 
that  such  deployment  is  an  extremely 
improbable  occurrence  (less  than  10“’ 
per  flight  hour).  The  effect  of  an 
inadvertent  deployment  on  a  passenger 
that  might  be  positioned  close  to  the 
airbag  should  also  be  considered.  The 
person  could  be  either  standing  or 
sitting.  A  minimum  reliability  level  will 
have  to  be  established  for  this  case, 
depending  upon  the  consequences,  even 
if  the  effect  on  the  airplane  is  negligible. 

The  potential  for  an  inadvertent 
deployment  could  be  increased  as  a 
result  of  conditions  in  service.  For 
example,  an  airbag  installed  in  a  galley 
wall  or  windscreen  will  be  subjected  to 
wear  and  tear  associated  with  loading 
the  galley  and  rough  contact  from 
baggage  during  aircraft  boarding  etc. 
Whether  or  not  these  conditions  are 
more  severe  than  in  the  automotive 
world,  the  installation  must  take  into 
account  wear  and  tear  so  that  the 
likelihood  of  an  inadvertent  deployment 
is  not  increased  to  an  imacceptable 
level.  In  this  context,  an  appropriate 
inspection  interval  and  self-test 
capability  are  considered  necessary. 
Other  outside  influences  are  high 
intensity  electromagnetic  fields  and 


lightning.  Since  the  senors  that  trigger 
deplojnnent  are  electronic,  they  must  be 
protected  from  the  effects  of  these 
threats.  Existing  Special  Conditions  No. 
25-ANM-48  are  therefore  incorporated 
by  reference.  For  the  purposes  of 
compliance  with  those  special 
conditions,  if  inadvertent  deployment 
could  cause  a  hazard  to  the  airplane,  the 
airbag  is  considered  a  critical  system;  to 
the  extent  that  injuries  to  persons  could 
result  from  inadvertent  deplo3rment,  the 
airbag  should  be  considered  an  essential 
system.  Finally,  the  airbag  installation 
should  be  protected  fi-om  the  effects  of 
fire,  so  that  an  additional  hazard  is  not 
created  by,  for  example,  a  rupture,  of  the 
pyrotechnic  squib. 

In  order  to  be  an  effective  safety 
system,  the  airbag  must  function 
properly  and  must  not  introduce  any 
additional  hazards  to  occupants  as  a 
result  of  its  functioning.  There  are 
several  areas  where  the  airbag  differs 
from  traditional  occupant  protection 
systems,  and  requires  special  conditions 
to  ensure  adequate  performance. 

Because  the  airbag  is  essentially  a 
single  use  device,  there  is  the  potential 
that  it  could  deploy  under  crash 
conditions  that  are  not  sufficiently 
severe  as  to  require  head  injury 
protection  from  the  airbag.  Since  an 
actual  crash  is  frequently  composed  of 
a  series  of  impacts,  this  could  render  the 
airbag  useless  is  a  larger  impact  follows 
the  initial  impact.  This  situation  does 
not  exist  with  energy  absorbing  pads  or 
upper  torso  restraints,  which  tend  to 
provide  protection  proportional  to  the 
severity  of  the  impact.  Therefore,  the 
edrbag  installation  should  be  such  that 
the  airbag  will  provide  protection  when 
it  is  required,  and  vtdll  not  expend  its 
protection  when  it  is  not  needed.  There 
is  no  requirement  for  the  airbag  to 
provide  protection  for  multiple  impacts, 
where  more  than  one  impact  would 
retire  protection. 

The  airbag  will  also  potentially  serve 
more  than  one  occupant  although,  since 
seats  could  be  unoccupied,  this  may  not 
always  be  the  case.  It  will  be  necessary 
to  show  that  the  required  protection  is 
provided  for  each  occupant  regardless  of 
the  number  of  occupied  seats. 

Since  a  seat  could  be  occupied  by  a 
wide  range  of  occupants,  the  airbag 
should  be  effective  for  a  wide  range  of 
occupants.  The  FAA  has  historically 
considered  the  range  from  the  5th 
percentile  female  to  the  95th  percentile 
male  as  the  range  of  occupants  that  must 
be  taken  into  account.  In  a  similar  vein, 
these  persons  could  have  assumed  the 
brace  position,  for  those  accidents 
where  an  impact  is  anticipated.  Test 
data  indicate  that  occupants  in  the  brace 
position  do  not  require  supplemental 


protection,  and  so  it  would  not  be 
necessary  to  show  that  the  airbag  will 
enhance  the  brace  position.  However, 
the  airbag  must  not  introduce  a  hazard 
in  that  case  by  deploying  into  the 
seated,  braced  occupant. 

Since  the  airbag  will  be  electrically 
powered,  there  is  the  possibility  that  the 
system  could  fail  due  to  a  separation  in 
the  fuselage.  Since  this  system  is 
intended  as  crash/post-crash  protection 
means,  failure  due  to  fuselage 
separation  is  not  acceptable.  As  with 
emergency  lighting,  the  system  should 
function  properly  if  such  a  separation 
occurs,  at  any  point  in  the  fu^lage.  A 
separation  that  occurs  at  the  location  of 
the  airbag  would  not  have  to  be 
considered. 

Since  the  airbag  is  likely  to  have  a 
large  volume  displacement,  the  inflated 
bag  could  potentially  impede  egress  of 
passengers.  Since  the  bag  deflates  to 
absorb  energy,  it  is  likely  that  an  airbag 
would  be  deflated  at  the  time  that 
persons  would  be  trying  to  leave  their 
seats.  Nonetheless,  it  is  considered 
appropriate  to  specify  a  time  interval 
after  which  the  airbag  may  not  impede 
rapid  egress.  Ten  seconds  has  been 
chosen  as  a  reasonable  time  since  this 
corresponds  to  the  maximum  time 
allowed  for  an  exit  to  be  openable.  In 
actuality,  it  is  imlikely  that  an  exit 
would  be  prepared  this  quickly  in  an 
accident  severe  enough  to  warrant 
deployment  of  the  airbag,  and  the  airbag 
will  likely  deflate  much  quicker  than 
ten  seconds.  Since  the  Jetstream  4101 
does  not  have  an  airbag  installed  at  an 
exit  passageway,  the  case  where  the 
seats  are  unoccupied  is  not  critical. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Jetstream  must  show  that  airbag-  * 
equipped  4100  series  airplanes  comply 
with  the  regulations  in  the  U.S.  type 
certification  basis  established  for  the 
Jetstream  Model  4101  airplane.  The 
W.S.  type  certification  basis  for  the 
Model  4101  is  established  in  accordance 
with  §§  21.29  and  21.17  of  the  FAR  and 
the  type  certification  appfication  date. 
The  U.S.  type  certification  basis  is  as 
follows: 

— ^Part  25  of  the  FAR  dated  February  1, 
1965,  as  amended  by  Amendments 
25-1  through  25-66  (based  on  the 
BAe  appUcation  date  to  CAA-UK  for 
TC),  and 

— ^Part  25  of  the  FAR,  Amendments  25- 
67,  25-68,  25-69,  25-70,  and  25-71, 
and 

—Part  25  of  the  FAR,  §§25.361,  25.729, 
25.571(e)(2),  25.773(b)(2)  and 
25.905(d),  all  as  amended  by 
Amendment  25-72,  and 
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— Part  25  of  the  FAR,  §  25.1419  as 
amended  by  Amendments  25-1 
through  25-66  (BAe  elected  to  comply 
with  this  requirement),  and 
— Special  Conditions  No.  25— ANM-48 
issued  August  29, 1991,  Lightning  and 
High  Intensity  Radiated  Fields  (HIRF), 
and 

— Other  special  conditions 
— ^FAA  Exemptions  as  follows: 
Exemption  No.  5587  issued  January 
13, 1993,  head  impact  criteria 
(25.562(c)(5))  for  ^e  three  most 
forward  passenger  seats  in  the 
passenger  cabin  (Note:  Exemption 
number  5587  is  a  time  limited 
exemption  that  expires  at  the  date 
specihed  therein  imless  extended  by 
the  FAA  Transport  Airplane 
Directorate.),  and 
— FAA  Equivalent  Safety  Findings 
— ^Part  34  of  the  FAR  effective 
September  10, 1990,  and 
— ^Part  36  of  the  FAR  effective  December 
1, 1969  as  amended  by  Amendments 
36-1  through  36-18  including 
Appendices  A,  B  and  C. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  Jetstream  4100  series  airplanes 
because  of  a  novel  or  imusual  design 
feature,  special  conditions  rue 
prescribed  under  the  provisions  of 
§  21.16  of  the  FAR  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  reflations. 

Specid  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  b^ome  part  of  the 
type  certification  basis  in  accordance 
with  21.17(a)(2). 

Special  conditions  initially 
applicable  to  the  model  for  whi^  they 
are  i^ued.  Should  the  type  certificate 
for  that  model  be  amended  later  to  _ 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  ^e  same 
type,  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Jetstream  Model  4100  series 
airplanes  will  incorporate  the  following 
novel  or  unusual  features: 

The  Jetstream  Model  4100  series 
airplanes  will  utilize  airbags  to  provide 
head  injury  protection  for  occupants 
seated  behind  interior  walls  and 
furnishings.  The  airbags  will  be 
activated  by  acceleration  sensors  that 
integrate  the  acceleration  time  history  to 


determine  whether  the  bag  should  be 
deployed.  Inflation  of  the  bag  is 
accomplished  by  firing  of  a  small 
pyrotechnic  device. 

The  FAR  state  the  performance 
criteria  for  head  injury  protection  in 
objective  terms,  and  contain  more 
specific  criteria  for  systems  and 
equipment.  None  of  these  criteria  are 
adequate,  however,  to  address  the 
specific  issues  raised  by  airbags.  The 
FAA  has  therefore  determined  that,  in 
addition  to  the  requirements  of  part  25, 
speeded  conditions  are  needed  to  address 
requirements  particular  to  an  airbag 
installation. 

From  the  standpoint  of  a  passenger 
safety  system,  the  airbag  is  iinique  in 
that  it  is  both  an  active  and  entirely 
autonomous  device.  While  the 
automotive  industry  has  good 
experience  with  aiibags,  the  conditions 
of  use  and  reliance  on  the  airbag  as  the 
sole  means  of  injury  protection  are  quite 
different.  In  automobile  installations, 
the  airbag  is  a  supplemental  system  and 
works  in  conjunction  with  an  upper 
torso  restraint.  In  addition,  the  crash 
event  is  more  definable  and  of  typically 
shorter  duration,  which  can  simplify  the 
activation  logic.  The  airplane  operating 
environment  is  also  quite  different  from 
automobiles  and  includes  the  potential 
for  greater  wear  amd  tear,  and 
unanticipated  abuse  conditions  (due  to 
galley  loading,  passenger  baggage,  etc.); 
airplanes  also  operate  where  exposure 
to  high  intensity  electromagnetic  fields 
could  affect  the  activation  system. 

The  following  proposed  special 
conditions  can  be  characterized  as 
addressing  either  the  safety  performance 
of  the  system,  or  the  system’s  integrity 
against  inadvertent  activation.  Because  a 
crash  requiring  use  of  the  airbags  is  a 
relatively  reire  event,  and  because  the 
consequences  df  an  inadvertent 
activation  are  potentially  quite  severe, 
these  latter  requirements  are  probably 
the  more  rigorous  from  a  design 
standpoint. 

Conclusion:  This  action  affects  only 
certain  novel  or  unusual  design  features 
on  one  model  of  airplanes.  If  is  not  a 
rule  of  general  applicability,  and  it 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
featvures  on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701, 
44702,  44704. 


The  Proposed  Special  Conditions 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Jetstream  Aircraft  Limited,  Jetstream 
Model  4100  Series  Airplanes: 

1.  It  must  be  shown  that  inadvertent 
deployment  of  the  airbag,  during  the 
most  critical  paid  of  the  flight,  will 
either  not  cause  a  hazard  to  the  airplane 
or  is  extremely  improbable. 

2.  It  must  be  shown  that  an 
inadvertent  deployment  that  could 
cause  injury  to  a  standing  or  sitting 
person,  is  improbable. 

3.  For  the  purposes  of  complying  with 
Special  Conditions  No.  25-ANM-48, 
high  intensity  radiated  fields  (HIRF),  the 
airbag  system  is  considered  a  “critical 
system’’  if  its  deployment  could  have  a 
hazardous  effect  on  the  airplane; 
otherwise  it  is  considered  an  “essential” 
system. 

4.  It  must  be  shown  that  the  airbag 
system  is  not  susceptible  to  inadvertent 
deployment  as  a  result  of  wear  and  tear 
or  inertial  loads  resulting  firom  inflight 
or  ground  maneuvers  (including  gusts 
and  hard  landings)  likely  to  be 
experienced  in  service. 

5.  It  must  be  shown  that  the  airbag 
will  deploy  and  provide  protection 
under  crash  conations  where  its  use  is 
necessary  to  prevent  serious  head 
injury. 

6.  It  must  be  shown  that  the  airbag 
will  not  be  a  hazard  to  occupants  that 
are  in  the  brace  position  when  it 
deploys. 

7.  The  airbag  must  provide  adequate 
protection  for  each  occupant  regardless 
of  the  number  of  occupants  of  the  seat 
assembly. 

8.  It  must  be  shown  that  the  airbag 
will  not  impede  rapid  egress  of 
occupants  after  10  seconds  following  its 
deployment. 

9.  It  must  be  shown  that  the  airbag 
will  not  release  heizardous  quantities  of 
gas  or  particulate  matter  into  the  cabin. 

10.  The  airbag  must  function  properly 
after  loss  of  normal  electrical  power, 
and  after  a  transverse  separation  of  the 
fuselage  at  the  most  critical  location. 

11.  The  airbag  installation  must  be 
protected  firom  the  effects  of  fire  such 
that  no  hazard  to  occupants  will  result. 

12.  There  must  be  a  means,  that  is 
operable  by  a  crewmember,  to  verify  the 
integrity  of  the  airbag  activation  system. 

Issued  in  Renton,  Washington,  on  October 
4, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  96-26324  Filed  10-11-96;  8:45  am) 
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14CFRP«t39 
PochBt  Na  96-CE-38-A01 
RIN2120-AA64 

Aineorthbiess  Direcihres;  Glasllugel 
Models  H301  “Ubelie^”  H301B 
“UbeUe,”  Standard  “UbeHe,**  Standard 
UbeHe  201B,  Club  UbeUe  205,  and 
Kestrel  Sailplanes 

AGENCY:  Federal  Aviation 
Administratian.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Tliis  document  proposes  to 
adopt  a  new  airwmthiness  directive 
(AD)  that  would  apply  to  Glasfhigel 
Models  H301  “Lib^e,’*  H301B 
“libelle.”  Standard  “Ubelle,”  Standard 
Libelle  201B,  Club  Libelle  205,  and 
Kestrel  sailplanes.  The  proposed  action 
would  require  measuring  and  adjusting 
the  control  surface  weight  and  static 
moment,  and  inserting  amendments  into 
the  maintenance  manual.  The  proposed 
action  results  frmn  considerable 
variation  of  the  weight  and  static 
moment  of  the  control  sur£aK:e  on  the 
affected  sailplanes  foimd  during  repair 
or  repainting  of  the  control  surface.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  sailplane  flutter 
because  the  weight  and  static  moment  of 
the  control  surface  are  not  within 
certain  limits,  which  could  result  in 
fluttra  and  subsequent  loss  of  ctmtrol  of 
the  sailplane. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1996. 

ADDRESSES:  Sulanit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAj.  Central  R^on, 
Office  of  the ^Vs^stant  Chief  CounseL 
Attention:  Rules  Docket  No.  96-CE-38- 
AD,  Room  1558. 601 E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  aan.  and  4  pjn.,  kfonday 
through  Friday,  holidajrs  excepted. 

Service  infinmation  that  applies  to  the 
proposed  AD  may  be  obtained  from 
GlasflugeL  c/o  Hr.  H.  Streifaaeder, 
Glasfaser-Fhigzeug-Servioe  CknbH, 
Hofener  W^,  D-72582  (kabenstetten, 
Germany.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  bdow.  Send  comments  on  the 
{noposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Ri^on,  Office  ofthe  Assirtant  Chief 
Counsel,  Attention:  Rnles  Docket  No. 
96-CB-38-AD.  Room  1558. 601 E.  12th 
Street,  Kansas  Gty.  Missouri  64106. 
Comments  m^  be  inspected  at  this 
location  betwom  8  ajn.  and  4  pjn., 
Monday  through  Friday,  holidays 
excepted. 


FOR  FURTHER  MFORMATION  CONTACT:  Mr. 

J.  Mike  Kiesov,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  Gty,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  42^2169. 

SUPPLEMENTARY  MFORMATION: 

GnmnMmis  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propos^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
dic^d  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  befexe 
the  closing  date  for  comments,  specified 
above,  will  he  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnent^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  befexe 
and  after  the  closing  date  fix  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  rm  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  96-CE-38-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  cammenter. 

Availabilify  (rfNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  sulxnitting  a  request  to  the 
FAA.  Central  R^on.  Offira  of  the 
Assistant  €3iief  CounseL  Attention: 
Rules  Docket  No.  96-CE-38-AD.  Rocan 
1558. 601 E.  12th  Street  Kansas  Qty. 
Missouri  64106. 

Dfacnssiim 

The  Liiftfahrt-Bnndesamt  (LBA). 
whicdi  is  the  airwexthiness  authority  fix 
Germany,  ref:entfy  notified  the  FAA  that 
an  nnsafe  exmditiem  m^  exist  cm 
Glasflugel  Models  H301  “Libelle”. 
H301B  “Libelle”.  Standard  “Libelle”. 
Staiulard  Libelle  201B.  dub  UbeUe  205. 
and  Kestrel  sailplanes.  The  12  A  repents 
that  exmsiderabie  variation  in  the  weight 
and  static  mcxnent  cd  the  cmtrol 
surfimes  on  10  of  the  affected  sailplanes 
was  fiwnd  during  repair  or  repainting, 
dasfhigal  did  not  define  the  reepnted 


weight  cx  static  mcxnent  of  the  cxmtrol 
surfaces  at  the  time  of  manufacture  of 
these  saUplanes.  If  the  cxmtrol  surface 
weight  anid  static  mcxnent  of  these 
sailplanes  are  not  within  certain  limits, 
flutter  exmld  result  with  subsecpient  loss 
of  cxxitrol  of  the  sailplane. 

ft^plicable  Servhx  Infionnaticm 

darihigel  has  issued  amendments  to 

the  maintanaiurM  mamnil  thwf  iiurtiiHa 

prcx»dures  fix  measuring  and  adjusting 
the  weight  and  static  mcxnent  of  the 
cxmtrol  surfaces.  The  foUowing  specifies 
the  malntenarice  maniml  amendments 
fix  each  specific  sailplane  model: 


SaUplana  models 

MaMenania  manual 
amendment  page 
niMrbere 

H301  UbelewKl 
HSOIBUbele. 

Pages  14a  and  14b. 

Standard  Ubele _ 

Pages  E14a  and 

E14b. 

Staxlard  Liale 

Pages  E15a  and 

201 B. 

ElStx 

Club  Ubele  205  _ 

Pages  42a  and  42b. 

Kestrel _ 

Pages  27a  and  27bL 

The  FAA’s  Determinaticm 

The  LBA  issued  LTA  AD  96-137.  LTA 
M)  96-138.  and  LTA  AD  96-139,  all 
dated  April  9, 1996,  in  cxder  to  assure 
the  exmtinued  airworthiness  of  these 
sailplanes  in  Germany. 

This  sailplane  mcxiel  is  manufactured 
in  Germany  and  is  type  c»rtific:ated  fi>r 
operatiem  in  the  Unit^  States  under  the 
provisions  of  seciion  21.29  of  the 
Federal  Aviation  Regulaticms  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  ^reemenL  Pursuant  to 
tins  bilateral  airwexthiness  agreemenL 
the  LBA  has  kept  the  FAA  infexmed  of 
the  situatiem  described  above.  The  FAA 
has  examined  the  findii^  of  the  LBA; 
reviewed  aU  available  infixmation, 
including  the  maintenanca  manual 
amendments  referencad  above;  and 
determined  that  AD  actiem  is  necassary 
fix  prcxlucts  of  this  type  design  that  are 
nartifirated  fOT  opecaticm  in  ^  United 
'States. 

E]^anatiim  of  die  Provisioiis  ctf  die 
Proposed  AD 

Since  an  mmafe  exmditiem  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Glasflugel  Mcxlels 
H301  “UbeUe”.  H301B  “UbeUe”. 
Standard  "UbeUe”,  Standard  UbeUe 
201B.  Chib  UbeUe  205,  and  Kestrel 
sailplanes  of  the  same  fype  de^n 
r^lriered  in  the  Ihiited  States.  ^  FAA 
is  proposing  AD  actiem.  The  propcaed 
AD  would  require  measuring  and 
adjusting  the  cxmtrol  surfaca  wei^  and 
static  mcxnent,  and  inserting  the . 
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following  amendments  into  the 
maintenance  manned,  as  applicable: 


SaHpiane  models 

Maintenance  manual 
amendment  page 
numbers 

H301  UbeNe  and 
H301B  Libelle. 

Pages  14a  and  14b. 

Standard  Libelle  . 

Pages  E14a  and 

El4b. 

Standard  Libelle 

Pages  El 5a  and 

201 B. 

El  5b. 

Club  Libetle  205  . 

Pages  42a  and  42b. 

Kestrel  . 

pages  27a  and  27b. 

CompUance  Time  of  the  Proposed  AO 

The  compliance  time  for  the  proposed 
AD  is  presented  in  calendar  time  and 
whenever  the  control  surface  is  repaired 
or  repainted  (the  prevalent  one  being 
that  which  occurs  first).  The  FAA  has 
determined  that  a  calendar  time  for 
compliance  would  be  desirable  because 
the  unsafe  condition  described  by  the 
proposed  AD  is  not  directly  related  to 
sailplane  operation.  The  control  smface 
weight  and  static  moment  could  become 
outside  the  specified  limits  after  repair 
or  repainting  instead  of  occurring 
during  normal  operation  of  the 
sailplane.  Also,  if  the  sailplane  control 
surface  is  already  scheduled  for  repair 
or  repainting,  then  accomplishing  the 
proposed  action  at  the  time  of  repair  or 
repainting  would  not  force  the  owner/ 
operator  to  schedule  this  action  at  a 
later  time  and  would  allow  the  action  to 
be  accomplished  during  already- 
scheduled  maintenance. 

Cost  Impact 

The  FAA  estimates  that  174  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  sailplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hoiur.  Material  to 
accomplish  the  siurface  control  weight 
and  static  moment  balance  costs 
approximately  $10  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $12,180.  This  figure 
only  takes  into  account  the  one-time 
measurement  and  adjustment  of  the 
control  surface  weight  and  static 
moment;  it  does  not  reflect  the  time  it 
would  take  an  owner/operator  of  an 
affected  sailplane  to  insert  the 
amendments  into  the  maintenance 
manual. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
iinder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  vmder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Glasflugel;  Docket  No.  96-CE-38-AD. 

Applicability:  Models  H301  “Libelle”, 
H301B  “Libelle”,  Standard  “Libelle”, 
Standard  Libelle  201B,  Club  Libelle  205,  and 
Kestrel  sailplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  vmsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next 
three  calendar  months  after  the  effective  date 
of  this  AD  or  at  the  time  of  any  repair  to  or 
repainting  of  the  control  surface,  whichever 
occurs  first,  unless  already  accomplished. 

To  prevent  sailplane  flutter  because  the 
weight  and  static  moment  of  the  control 
surface  are  not  within  certain  limits,  which 
could  result  loss  of  control  of  the  sailplane, 
accomplish  the  following; 

(a)  Measiue  and  adjust  the  control  surface 
weight  and  static  moment  in  accordance  with 
the  maintenance  manual  amendments 
referenced  in  paragraph  (b)  of  this  AD. 

(b)  Insert  the  following  amendments  into 
the  sailplane  maintenance  manual,  as 


applicable: 

Sailplane  models 

Amendment  page 
numbers 

H301  Libelle  and 
H301BUbelle. 

Standard  Libelle . 

Starxlard  Libelle 

201 B. 

Club  Ubelle  205  . 

Kestrel  . 

Page^  14a  and  14b. 

Pages  E14a  and  E14b. 
Pages  E15a  and  El  5b. 

Pages  42a  and  42b. 
Pages  27a  and  27b. 

(c)  Inserting  the  amendments  into  the 
maintenance  manual  as  required  by 
paragraph  (b)  of  this  AD  may  be  performed 
by  the  owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requii;gpents  of  this 
AD  can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fix)m  the  Small  Airplane 
Directorate.  . 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  maintenance 
manual  amendments  referred  to  herein  upon 
request  to  Glasflugel,  do  Hr.  H.  Streifeneder, 
Glasfaser-Flugzeug-Service  GmbH,  Hofener 
Weg,  D-72582  Grabenstetten,  Germany;  or 
may  examine  these  amendments  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 
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Issued  in  Kansas  City,  Missouri,  on 
October  7, 1996. 

Marvin  K.  Nnaa, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc  96-26253  Filed  10-11-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

pocket  No.  96N-014^ 

Over-the-Counter  Drug  Products 
Containing  Coiioidai  Siiver  Ingredients 
or  Silver  Salts 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
establish  that  all  over-the-coimter  (OTC) 
drug  products  containing  colloidal 
silver  ingredients  or  silver  salts  for 
interned  or  external  use  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded.  FDA  is  issuing  this 
proposal  because  many  products 
containing  colloidal  silver  ingredients 
or  silver  salts  aro  being  marketed  for 
numerous  serious  disease  conditions 
and  FDA  is  not  aware  of  any  substantial 
scientific  evidence  that  supports  the  use 
of  OTC  colloidal  silver  ingredients  or 
silver  salts  for  these  disease  conditions. 
DATES:  Written  comments  by  January  13, 
1997;  written  comments  on  the  agency’s 
economic  impact  determination  by 
January  13, 1997.  FDA  is  proposing  that 
any  final  rule  that  may  issue  based  on 
this  proposal  become  effective  30  days 
after  its  date  of  publication  in  the 
Federal  Register. 

ADDRESSEES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradford  W.  Williams,  Center  for  Drug 
Evaluation  and  Research  (HFEV-310), 
Food  and  Drug  Administration,  7520 
Standish  PI,,  Rockville,  MD  20855,  301- 
594-0063. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Colloidal  silver  is  a  suspension  of 
silver  particles  in  a  colloidal  base. 
Historically,  a  number  of  colloidal 
silver/silver  colloidal  salts  h&ve  been 
marketed  in  the  United  States.  Some  of 
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these  colloidal  silver  products  were 
recognized  as  official  articles  in  the 
United  States  Pharmacopeia  (U.S.P.) 
and  the  National  Formulary  (N.F.). 
Colloidal  silver  iodide  (Ref.  1)  contained 
not  less  than  18  percent  and  not  more 
than  22  percent  silver,  with  the  product 
diluted  for  local  use  to  concentrations 
from  0.05  to  10  percent.  Strong  silver 
protein  (Ref.  1)  contained  not  less  than 
7.5  percent  and  not  more  than  8.5 
percent  silver,  with  the  product  diluted 
for  local  use  to  concentrations  from  0.5 
to  10  percent.  The  10th  edition  of  the 
N.F.  had  a  cautionary  note  for  these 
products  that  stated:  “Caution: 

Solutions  of  Colloidal  Silver  Iodide 
should  be  freshly  prepared  and  should 
he  dispensed  in  amber-colored  bottles,” 
and  “Caution:  Strong  Silver  Protein 
Solutions  should  be  freshly  prepared 
and  should  be  dispensed  in  amber- 
colored  bottles.” 

Mild  silver  protein  (Ref.  2)  contained 
not  less  than  19  percent  and  not  more 
than  23  percent  silver,  with  the  product 
diluted  for  local  use  to  concentrations 
from  0.1  to  5  percent.  The  12th  edition 
of  the  N.F.  had  a  cautionary  note,  which 
stated:  “Caution:  Solutions  of  Mild 
Silver  Protein  should  be  fiushly 
prepared  or  contain  a  suitable  stabilizer, 
and  should  be  dispensed  in  amber- 
colored  bottles.” 

Ammoniacal  silver  nitrate  solution 
(Ref.  2)  contained  28.5  to  30.5  percent 
silver,  was  made  extemporaneously,  and 
was  used  locally  without  dilution. 

Silver  nitrate  solution  (Ref.  3)  was  made 
extemporaneously  and  was  used  locally 
at  strengths  fium  0.1  to  10  percent. 

None  of  these  formerly  recognized 
colloidal  silver  preparations  has  been 
official  in  the  U.S.P.  or  the  N.F.  since 
1975.  Moreover,  of  the  silver  salts 
evaluated  as  part  of  the  agency’s  OTC 
drug  review  thus  far,  none  was  found  to 
be  generally  recognized  as  safe  and 
effective  for  its  intended  use(s).  These 
included  silver  nitrate  as  an  astringent 
(58  FR  27636,  May  10, 1993)  and  as  a 
smoking  deterrent  (58  FR  31236,  June  1, 
1993)  and  mild  silver  protein  as  an 
ophthalmic  anti-infective  (57  FR  60416, 
December  18, 1992).  Silver  acetate  was 
also  evaluated  as  a  smoking  deterrent 
and  found  not  to  be  generally 
recognized  as  safe  and  effective  (58  FR 
31236). 

n.  Recent  Developments 

In  recent  years,  colloidal  silver 
preparations  of  unknown  formulation 
have  been  appearing  in  retail  outlets. 
These  products  are  labeled  for 
numerous  disease  conditions,  including 
human  immunodeficiency  virus  (HTV), 
acquired  immune  deficiency  syndrome 
(AfiDS),  cancer,  tuberculosis,  malaria. 
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lupus,  syphilis,  scarlet  fever,  shingles, 
herpes,  pneumonia,  typhoid, 
exanthematic  typhus,  tetanus,  variola, 
scarlatina,  erysipelas,  rheumatism, 
Candida,  staphylococcus  and 
streptococcus  infections,  tonsillitis, 
parasites,  fungus,  bubonic  plague, 
cholera,  chronic  fetigue,  acne,  warts, 
Meniere’s  disease  (syndrome), 
whooping  cough,  enlarged  prostate, 
perineal  eczema,  hemorrhoids, 
impetigo,  ringworm,  recurrent  boils, 
bums,  and  appendicitis. 

Several  marketers  of  these  products 
use  a  labeling  brochure  that  refers  to 
colloidal  silver  as  a  treatment  or  cure  for 
650  diseases  (Ref.  4).  Some  colloidal 
silver  products  have  been  promoted 
using  reprints  of  articles,  taken  from 
magazines  and  newspapers,  that  make 
claims  of  extmisive  health  benefits  for 
colloidal  silver,  similar  to  the  claims 
listed  above.  The  sfrticles  have  also  been 
shipped  with  colloidal  silver  products, 
when  the  products  were  ordered 
through  the  mail  (Ref.  5).  The  dosage 
form  of  these  colloidal  silver  products  is 
usually  oral,  but  product  labeling  also 
contains  directions  for  topical  and, 
occasionally,  intravenous  u^. 

In  October  1994,  FDA  issued  Health 
Fraud  Bulletin  #19  (Ref.  6)  to  address 
the  emerging  marketing  of  colloidal 
silver  products  offered  for  serious 
disease  conditions.  In  that  bulletin,  the 
agency  stated  that  it  was  “not  aware  of 
any  substantial  scientific  evidence 
which  demonstrates  that  any  OTC 
colloidal  silver  solution  is  useful  to 
prevent  or  treat  any  serious  disease 
condition.”  The  bulletin  explained  that 
FDA  has  not  approved  a  new  drug 
application  (NDA)  for  a  colloidal  silver 
product.  In  addition,  the  bulletin  stated 
no  data  or  information  has  been 
submitted  to  FDA  to  dociunent  an 
exemption  from  the  new  drug 
provisions  of  the  Federal  Food,  Dmg, 
and  Cosmetic  Act  (the  act)  under  the 
1938  or  1962  grandfather  provisions. 
The  bulletin  referred  to  21  CFR 
314.200(e)(2),  which  sets  forth  the  type 
of  evidence  necessary  to  support  an 
exemption  under  a  grandfaffier 
provision. 

m.  The  “Grandfather”  Exemption 

Some  marketers  of  various  colloidal 
silver  preparations  claim  their  products 
are  exempt  from  the  “new  drug” 
proAnsions  of  Section  201  (p)  of  the  act 
(21  U.S.C.  321(p))  imder  ffie 
“grandfather”  provisions  of  the  1938  act 
and  the  1962  amendments  to  the  act. 
The  marketers  frequently  claim  that 
their  products  were  marketed  before 
1938,  that  only  insubstantial  changes 
have  been  made  in  product  formulation 
and  labeling  since  that  time,  and  that 
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the  products’  current  labeling  contains 
the  same  representations  for  use  as 
those  contained  in  the  labeling  iised 
before  1938. 

To  qualify  for  exemption  from  the 
“new  drug”  definition  under  the  1938 
“grand&ther”  clause,  the  drug  product 
must  have  been  subject  to  the  Food  and 
Drugs  Act  of  1906,  before  June  25, 1938, 
and  at  such  time  its  labeling  must  have 
contained  the  same  representations 
concerning  the  conditions  of  its  use 
(section  201(p)(l)  of  the  act).  Under  the 
1962  “grandfather”  clause,  a  drug 
product  that,  preceding  October  9, 1962, 
(1)  Was  commercially  used  or  sold  in 
the  United  States,  (2)  was  not  a  “new 
drug”  as  defined  in  the  1938  act,  and  (3) 
was  not  covered  by  an  approved  NDA 
imder  the  1938  act,  would  not  be  subject 
to  the  added  requirement  of 
effectiveness  “when  intended  solely  for 
use,  imder  conditions  prescribed, 
recommended,  or  suggested  in  the 
labeling  with  respect  to  such  drug.” 

(Pub.  L.  87-781,  sec.  107(c)(4),  76  Stat. 
788,  note  following  21  U.S.C.  321.) 

FDA  does  not  b^eve  that  any  of  the 
currently  marketed  products  qualify  for 
the  exemption,  because  the  currently 
marketed  silver  products  do  not  appear 
to  be  the  same  as  the  silver  products 
marketed  in  the  early  1900’s.  Unlike  the 
silver  preparations  that  were  once 
compendial  articles,  these  new  colloidal 
silver  preparations,  based  on  their 
labeling  and/or  product  analysis,  appear 
to  contain  less  silver  than  the  products 
marketed  historically.  Many  of  the 
products  FDA  has  sampled  lack  an 
ingredient  declaration.  Samples  of  some 
products  analyzed  by  FDA  laboratories 
contained  as  little  as  0.01  percent  silver. 
Analyses  showed  potency  varied  from 
15.2  percent  to  124  percent  of  the 
amount  of  silver  declared  on  the  labels. 
However,  FDA  has  not  analyzed  the 
majority  of  the  products  on  the  market 
and,  thus,  is  unable  to  state  their  actual 
silver  content. 

Any  person  seeking  to  show  that  a 
drug  comes  within  a  grandfather 
exemption  must  prove  every  essential 
fact  necessary  for  invocation  of  the 
exemption.  (See  United  States  v.  An 
Article  of  Drug  *  *  *  "Bentex  Ulcerine," 
469  F.2d  875,  878  (5th  Cir.  1972),  cert, 
denied,  412  U.S.  938  (1973).) 
Furthermore,  the  grandfather  clause  will 
be  strictly  construed  against  one  who 
invokes  it.  (See  id.;  United  States  v. 
Allan  Drug  Corp.,  357  F.2d  713,  718 
(10th  Cir.),  cert,  denied,  385  U.S.  899 
(1966).)  A  change  in  the  composition  or 
labeling  of  the  product  precludes  the 
applicability  of  the  grandfather 
exemption.  (See  USV  Pharmaceutical 
Corp.  V.  Weinberger,  412  U.S.  655,  663 
(1973).) 


IV,  Evidence  of  Safety  and  Effectiveness 

FDA  is  not  aware  of  any  body  of  data 
that  supports  the  use  of  colloidal  silver 
for  the  vetrious  conditions  listed  in  the 
labeling  (Refs.  4  and  5)  used  with 
currently  marketed  products. 

The  1939  book,  “Argyria,  The 
Pharmacology  of  Silver”  (Ref.  7), 
discussed  the  history  and 
pharmacophysiologic  effects  of  silver 
administration.  It  included  a  summary 
chapter  on  the  negative  effects  of 
argyria,  a  permanent  ashen-grey 
discoloration  of  the  skin,  conjuctiva, 
and  internal  organs,  resulting  from  the 
silver  salts.  The  book  also  included  an 
index  that  listed  proprietary  silver 
compounds  marketed  at  that  time. 

Goodman  and  Gilman  described 
colloidal  silver  use  in  earlier  editions  of 
The  Pharmacological  Basis  of 
Therapeutics  (Refs.  8  and  9).  But  in  the 
1980  edition  (Ref.  10),  Goodman  and 
Gilman  stated: 

Claims  that  mild  silver  protein  penetrates 
tissue  at  the  site  of  application  because 
chloride  ion  does  not  precipitate  the  silver 
are  misleading.  The  large-carrier  protein 
molecule  penetrates  poorly.  Fortunately,  the 
colloidal  silver  preparations  are  now  in  a 
deserved  oblivion. 

Goodman  and  Gilman  (Ref.  10)  also 
stated  that  the  indiscriminate  use  of 
colloidal  silver  solutions,  especially  in 
the  prophylaxis  and  treatment  of 
respiratory  tract  infections,  probably 
does  more  harm  than  good.  They 
mentioned  that  there  is  no  acceptable 
evidence  that  the  routine  use  of  silver 
solutions  for  the  prophylaxis  of  colds  is 
at  all  efficacious,  and  cases  of  argyria 
have  resulted  from  this  practice. 

Remington's  Pharmaceutical  Sciences 
(Ref.  11)  and  The  Dispensatory  of  the 
United  States  of  America  (Ref.  12)  state 
that  long-term  use  of  silver  preparations 
could  lead  to  argyria.  Concerns  about 
the  side  effects  of  argyria  may  have 
contributed  to  reduced  medical  usage  of 
colloidal  silver  products. 

The  Dispensatory  of  the  United  States 
of  America  (Ref.  12)  also  stated  that 
there  is  no  justification  for  the  internal 
use  of  colloidal  silver  either 
theoretically  or  practically. 

Recently,  Fung  and  Bowen  (Ref.  13) 
reviewed  the  basic  chemistry, 
pharmacokinetics,  pharmacology, 
clinical  toxicology,  and  case  reports  of 
adverse  events  of  OTC  silver-containing 
medicinal  products,  including  colloidal 
silver  proteins.  They  concluded  that 
silver  has  no  known  physiologic 
function  and  that  the  risk  of  using  these 
products  exceeds  any  imsubstantiated 
benefit. 

Fung  and  Bowen  reported  that,  after 
ingestion,  up  to  10  percent  of  silver  salts 
may  be  absorbed.  Silver  is  deposited  in 


many  organs.  The  highest 
concentrations  are  found  in  the  skin, 
liver,  spleen,  and  adrenal  glands,  with 
lesser  deposits  in  the  muscle  and  brain. 
Argyria  is  the  most  commonly  reported 
adverse  event  and  results  from 
accumulation  of  silver  deposits  in  the 
skin  below  the  epidermis.  Argyria  is 
effectively  irreversible. 

As  noted  in  section  I.  of  this 
document,  a  niunber  of  silver  salts  were 
evaluated  as  part  of  FDA’s  OTC  drug 
review,  and  none  was  foimd  to  be 
generally  recognized  as  safe  and 
effective  for  its  intended  use(s). 
Accordingly,  FDA  concludes  at  this 
time  that  no  colloidal  silver  ingredients 
or  silver  salts  are  generally  recognized 
as  safe  and  effective  for  OTC  use. 

V.  The  Agency’s  Proposal 

FDA  is  proposing  to  declare  all  OTC 
drug  products  contmning  colloidal 
silver  ingredients  or  silver  salts  as  not 
generally  recognized  as  safe  and 
effective,  misbranded,  and  new  drugs 
within  the  meaning  of  section  201(p)  of 
the  act.  FDA  proposes  to  amend  subpart 
E  of  part  310  (21  CFR  part  310)  by 
adding  new  §  310.548  for  OTC  drug 
products  containing  colloidal  silver 
ingredients  or  silver  salts.  The  agency 
invites  any  interested  parties  to  collect 
and  submit  any  existing  data  and 
information  that  support  the  safety  and 
effectiveness  of  colloidal  silver 
ingredients  or  silver  salts  for  any  of  the 
uses  not  already  evaluated  under  the 
OTC  drug  review.  Safety  data  should  be 
in  accord  with  §  330.10{a)(4)(i)  (21  CFR 
330.10(a)(4)(i))  and  effectiveness  data  in 
accord  with  §  330.10(a)(4)(ii).  The 
agency  will  evaluate  these  data  and 
determine  if  any  colloidal  silver 
ingredients  or  silver  salts  should  not  be 
included  in  new  §  310.548. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  National  Formulary,  10th  ed.,  pp.  517 
and  520,  Rockville,  MD,  1955. 

2.  National  Formulary,  12th  ed.,  pp.  354- 
355,  Rockville,  MD,  1965. 

3.  The  Pharmacopeia  of  the  United  States, 
16th  ed.,  pp.  643-644,  Rockville,  MD,  1960. 

4.  Labeling  brochure  for  “Colloidal  Silver.” 

5.  Reprints  of  articles  and  labeling  that 
accompanied  samples  of  colloidal  silver 
shipped  through  the  mail. 

6.  Food  and  Drug  Administration,  Health 
Fraud  Bulletin  #19,  “Colloidal  Silver,” 
October  7, 1994. 

7.  Hill,  W.  B.,  and  D.  M.  Pillsbury,  Argyria, 
The  Pharmacology  of  Silver,  The  Williams  & 
Wilkins  Co.,  Baltimore,  1939. 
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8.  The  Pharmacological  Basis  of 
Therapeutics,  Goodman  and  Gilman,  4th  ed., 
p.  1050, 1970. 

9.  The  Pharmacological  Basis  of 
Therapeutics,  Goodman  and  Gilman,  5th  ed., 
pp.  930,  931,  999,  and  1000, 1975. 

10.  The  Pharmacological  Basis  of 
Therapeutics,  Goodman  and  Gilmw,  6th  ed., 
pp.  976-977, 1980. 

11.  Remington’s  Pharmaceutical  Sciences, 
16th  ed.,  pp.  351,  727,  and  1111, 1980. 

12.  The  Dispensatory  of  the  United  States 
of  America,  25th  ed.,  pp.  1234-1236, 1960. 

13.  Fung,  M.  C.,  and  D.  L.  Bowen,  “Silver 
Products  for  Medical  Indications:  Risk- 
benefit  Assessment,”  Clinical  Toxicology, 
March  1996. 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  rmder  the  Executive  Order. 

Under  the  Regulatory  Flexibility  Act, 
if  a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  Early 
finalization  of  the  regulatory  status  of 
colloidal  silver  ingredients  and  silver 
salts  will  benefit  consumers  by  the  early 
removal  from  the  marketplace  of 
products  for  which  safety  and 
effectiveness  have  not  been  established. 
This  will  result  in  a  direct  economic 
savings  and  public  health  protection  to 
consumers.  In  addition,  other  approved 
products  may  be  available  to  treat  the 
conditions.  This  particular  rulemaking 
for  OTC  colloidal  silver  and  silver  salts 
drug  products  is  not  expected  to  pose  a 
significant  impact  on  smedl  business 
b^use  only  a  limited  number  of 
products,  the  agency  estimates  fewer 
than  30,  would  be  covered  by  this 
rulemaking.  A  number  of  silver 
ingredients  have  already  been  covered 
in  earlier  rulemakings  in  the  OTC  drug 
review,  and  none  were  foimd  safe  and 
effective  for  OTC  hmnan  use.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Commissioner  of  Food  and 


Drugs  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  further  analysis  is  required. 

The  agency  invites  pubUc  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  drug  products 
containing  colloidal  silver  ingredients 
or  silver  salts.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC  drug 
products  containing  doUoidal  silver 
ingredients  or  silver  salts  should  be 
accompanied  by  appropriate 
documentation.  The  agency  is  providing 
a  period  of  90  days  from  the  date  of 
publication  of  this  proposed  rule  for 
comments  on  this  subject  to  be 
developed  and  submitted.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

Vni.  Environmental  Impact 

The  agency  has  determined  vmder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cvunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Request  for  Comments  and  Data 

Interested  persons  may,  on  or  before 
January  13, 1997  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  and  data  in  response 
to  the  proposed  rule.  Written  comments 
on  the  agency’s  economic  impact 
determination  may  be  submitted  on  or 
before  Jemuary  13, 1997.  Three  copies  of 
all  comments  or  objections  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  and  data 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent  and  may  be 
accompanied  by  a  supporting 
memorandiim  or  brief.  Received 
comments  and  data  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  vmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  vmder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  310  be  amended  as  follows: 


PART  3ia-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Secs.  201,  301,  501, 502,  503, 

505,  506,  507,  512-516,  520,  601(a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  DS.C  321,  331,  351,  352, 
353,  355,  356,  357,  360l>-360f,  360j,  361(a), 
371,  374,  375,  379e);  secs.  215,  301,  302(a), 
351,  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  241,  242(a),  262,  263l>- 
263n). 

2.  New  §  310.548  is  added  to  subpart 
E  to  read  as  follows: 

§  31 0.548  Drug  products  containing 
colloidai  sliver  ingredients  or  silver  salts 
offered  over-the<ounter  (OTC)  for  the 
treatment  and/or  prevention  of  disease. 

(a)  Colloidal  silver  ingredients  and 
silver  salts  have  been  marketed  in  over- 
the-covmter  (OTC)  drug  products  for  the 
treatment  and  prevention  of  numerous 
disease  conditions.  There  are  serious 
and  complicating  aspects  to  many  of  the 
diseases  these  silver  ingredients  purport 
to  treat  or  prevent.  Further,  there  is  a 
lack  of  adequate  data  to  establish 
general  recognition  of  the  safety  and 
effectiveness  of  colloidal  silver 
ingredients  or  silver  salts  for  OTC  use  in 
the  treatment  or  prevention  of  any 
disease.  These  ingredients  and  salts 
include,  but  are  not  limited  to,  silver 
proteins,  mild  silver  protein,  strong 
silver  protein,  silver  chloride,  and  silver 
iodide. 

(b)  Any  OTC  drug  product  containing 
colloidal  silver  ingredients  or  silver 
salts  that  is  labeled,  represented,  or 
promoted  for  the  treatment  and/or 
prevention  of  any  disease  is  regarded  as 
a  new  dnfg  within  the  meaning  of 
section  201(p)  of  the  Federal  Food, 

Drug,  and  Cosmetic  Act  (the  act)  for 
which  an  approved  application  or 
abbreviated  application  vmder  section 
505  of  the  act  and  part  314  of  this 
chapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application  or  abbreviated  new  dmg 
application,  such  product  is  also 
misbranded  vmder  section  502  of  the 
act. 

(c)  CUnical  investigations  designed  to 
obUiin  evidence  that  any  drug  product 
containing  colloidal  silver  or  silver  salts 
labeled,  represented,  or  promoted  for 
any  OTC  dnvg  use  is  safe  and  effective 
for  the  purpose  intended  must  comply 
with  the  requirements  and  procedures 
governing  the  use  of  investigational  new 
drugs  set  forth  in  part  312  of  this 
chanter. 

(d)  After  (date  30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register),  any  such  OTC  drug 
product  containing  colloidal  silver  or 
silver  salts  initially  introduced  or 
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initially  delivered  for  introduction  into 
interstate  commerce  that  is  not  in 
compliance  vdth  this  section  is  subject 
to  regulatory  action. 

Dated:  October  9, 1996. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-26371  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[Fl-48-e5] 

RIN  1545-AU09 

Amortizable  Bond  Premium;  Hearing 
Canceiiation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION;  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 


SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  federal  income  tax  treatment  of 
bond  premiiun  and  bond  issuance 
premium.  The  public  hearing  originally 
scheduled  for  October  23, 1996, 
beginning  at  10:0Q  a.m.  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-6808  (not  a  toll* 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  171  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  for  l^ursday,  June  27, 1996  (61 
FR  33396),  armounced  that  a  public 
hearing  on  the  proposed  regulations 
would  be  held  on  Wednesday,  October 
23, 1996,  beginning  at  10:00  a.m.,  in  the 
Commissioner’s  Conference  room,  room 
3313, 1111  Constitution  Avenue  NW, 
Washington,  D.C. 

The  public  hearing  scheduled  for 
Wednesday,  October  23, 1996,  is 
cancelled. 

C3mtbia  E.  Grigdsy, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  96-26355  Filed  10-11-96;  8:45  am] 
BNJJNQ  CODE  4890-01-U 


26  CFR  Part  1 

[FI-59-94] 

RIN  1545^U06 

Modifications  of  Bad  Debts  and  Dealer 
Assignments  of  National  Principal 
Contracts;  Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  the  notice  of 
proposed  rulemaking  by  cross-reference 
to  temporary  regulations. 


SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations  (FI-59-94)  which 
was  published  in  the  Federal  Register* 
on  Tuesday,  June  25, 1996  (61  FR 
32728).  The  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations  relates  to  the 
allowance  of  a  deduction  for  a  peirtially 
worthless  debt  when  the  terms  of  a  debt 
instrument  have  been  modified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  R.  Wojay,  (202)  622-3920  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  of  proposed  rulemaking  by 
cross-reference  to  temporary  regulations 
that  is  subject  to  this  correction  is  under 
sections  166  and  1001  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations  (FI-59-94) 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations  (FI- 
59-94)  which  is  the  subject  of  FR  Doc. 
96-15831  is  corrected  as  follows: 

On  page  32728,  column  2,  in  the 
heading,  the  RIN  “RDM  1545-AT08”  is 
corrected  to  read  “RIN  1545-AU06”. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  96-26356  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  4830-01-U 


Bureau  of  Aicohol,  Tobacco  and 
Firearms 

27  CFR  Part  55 

(Notice  No.  841) 

RIN:  1512-ABS5 

Commerce  in  Explosives 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  proposes 
to  amend  the  explosives  regulations  to 
require  the  explosives  industry  to  notify 
local  law  enforcement  officials  and  fire 
departments  of  sites  where  explosives 
are  stored  or  manufactured,  increase 
license  and  permit  tees,  eliminate  the 
manufacturer-limited  license,  amend 
the  definitions  of  “fireworks”, 

“fireworks  nonprocess  building”  and 
“highway”,  and  amend  the  American 
Table  of  Distances  to  conform  with  the 
explosives  industry’s  latest  revisions. 
The  intended  effect  of  these  changes  is 
to  protect  public  safety,  eliminate 
duplication  with  respect  to  licensing 
requirements,  and  to  update  references 
and  definitions  to  reflect  current 
industry  and  U.S.  Department  of 
Transportation  terminology. 

DATES:  Written  comments  must  be 
received  by  January  13, 1997, 

ADDRESSES:  Send  written  comments  to: 
Chief,  Firearms  and  Explosives 
Operations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20091-0221.  ATTN: 
Notice  No.  841. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Hosey,  Firearms  and  Explosives 
Re^latory  Division,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226,  (202-927-8310), 
SUPPLEMENTARY  INFORMATION:  'The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (A’TF)  and  the  explosives 
industry  have  become  increasingly 
concerned  about  the  number  and 
severity  of  accidental  explosions  that 
have  occurred  at  sites  where  explosives 
are  stored  without  the  knowledge  of 
State  and  local  officials.  Serious 
explosions  have  occurred  that  resulted 
in  multiple  deaths  and  injuries. 

In  1988,  6  firefighters  were  killed  as 
a  result  of  fighting  a  fire  at  a 
construction  site  where  explosives  were 
stored  and  had  not  been  reported.  ATF 
is  concerned  Avith  the  safety  of 
emergency  response  personnel 
responding  to  fires  on  sites  where 
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explosives  are  stored.  In  discussions 
with  industry  representatives  on  this 
subject,  the  Institute  of  Makers  of 
Explosives  (IME),  an  industry 
organization  concerned  with  safety, 
requested  that  ATF  incorporate  two 
provisions  in  the  regulations  that  are 
contained  in  IME  safety  publications. 
The  IME  recommends  that  ATF  require 
anyone  who  stores  explosive  materials 
to  notify  local  law  enforcement  officials 
and  fire  departments  of  the  type, 
magazine  capacity,  and  location  of  each 
site  where  explosive  materials  are 
stored.  ATF  l^lieves  that  this 
information  is  necessary  for  the  safety  of 
emergency  response  personnel. 
Accordingly,  this  notice  proposes  the 
addition  of  this  notification  requirement 
to  the  regulations  in  Part  55.  The 
proposed  regulations  will  require  all 
persons  who  store  explosives  to  notify 
local  law  enforcement  officials  and  fire 
departments  orally  before  the  end  of  the 
day  on  which  storage  of  the  explosive 
materials  commenced  and  in  writing 
within  48  hours  from  the  time  such 
storage  commenced.  This  requirement 
would  not  apply  to  persons  who  merely 
use  but  are  not  subject  to  the  storage 
requirements  of  the  explosives 
regulations. 

Under  18  U.S.C.  842(j),  the  Secretary 
of  the  Treasury  has  the  authority  to 
issue  regulations  governing  the  storage 
of  explosive  materials.  Section  842(j) 
further  provides  that  in  promulgating 
such  regulations,  the  standards  of  safety 
md  security  recognized  in  the 
explosives  industry  shall  be  taken  into 
consideration. 

Section  846,  Title  18,  U.S.C-,  gives  the 
Secretary  the  authority  to  inspect  the 
site  of  euiy  accident  or  fire  in  which 
there  is  reason  to  believe  that  explosive 
materials  were  involved  so  that 
precautions  may  be  taken  to  preveht 
similar  accidents  from  occurring.  This 
provision  gives  the  Secretary  the 
authority  to  issue  regulations  intended 
to  help  prevent  accidents  involving 
explosives. 

Finally,  section  847,  Title  18,  U.S.C., 
gives  the  Secretary  the  authority  to 
prescribe  regulations  as  he  deems 
reasonably  necessary  to  carry  out  the 
provisions  of  Chapter  40,  Title  18. 

ATF  proposes  to  increase  explosives 
license  and  permit  fees  to  $200  for  each 
license  and  $100  for  each  permit.  In  a 
report  dated  September  29, 1995,  the 
U.S.  Department  of  the  Treasury,  Office 
of  Inspectoi<ieneral  (OIG)  fovmd  that 
ATF  had  not  raised  the  explosives 
license  and  permit  fees  since  the 
enactment  of  the  Organized  Crime 
Control  Act  of  1970.  In  order  to  defray 
the  cost  of  administering  the  program 
and  to  ensure  consistency  with 


licensing  fees  charged  by  State  and  local 
govenunents,  the  OIG  recommended 
that  ATF  raise  the  fees  to  the  maximum 
amoimt  permitted.  ATF  concurs  with 
the  recommendation  and  proposes  that 
the  license  and  permit  fees  be  raised 
accordingly.  Under  18  U.S.C.  843(a),  the 
Secretary  of  the  Treasiuy  has  the 
authority  to  set  the  license  or  permit  fee 
in  an  amount  not  to  exceed  $200. 

AIT  also  proposes  to  amend  the 
regulations  to  eliminate  the 
manufacturer-limited  license.  Under 
current  regulations,  the  manufacturer- 
limited  license  allows  an  individual  to 
engage  in  the  business  of  manufacturing 
explosives  materials  for  his  own  use  and 
not  for  sale  or  distribution.  The 
manufacturer-limited  license  is  only 
valid  for  a  period  of  30-days  from  the 
date  of  issuance  and  is  not  renewable. 
Activities  covered  by  this  license  are 
also  covered  by  a  manufacturer’s  license 
that  is  valid  for  a  period  of  three  years 
and  is  renewable.  ATF  has  not  issued 
any  manufacturer-limited  licenses  in  the 
last  three  years  and,  therefore,  ATF  has 
determined  that  this  category  of  license 
is  unnecessary. 

ATF  edso  proposes  to  amend  the 
definitions  of  “highway”  and 
“fireworks”  and  change  the  names  of 
“common  fireworks”  to  “consumer 
fireworks”  and  “special  fireworks”  to 
“display  fireworks”  and  amend  their 
definitions.  These  definitions  are  being 
amended  to  conform  to  current  industry 
terminology  and  to  incorporate  the 
United  Nations  (UN)  identification 
numbers  for  fireworks  as  described  in 
the  U.S.  Department  of  Transportation 
regulations  at  49  CFR  172.101.  The 
definition  of  “fireworks  nonprocess 
building”  is  being  amended  to  eliminate 
the  unnecessary  reference  to  fireworks 
plant  warehouse.  “Fireworks  plant 
warehouse”  is  already  defined  in  the 
regulations. 

In  June  1991,  the  American  Table  of 
Distances  was  revised  by  the  IME.  ATF 
proposes  to  substantially  adopt  the 
American  Table  of  Distances  as  revised 
by  the  IME.  The  IME  revised  the  table 
to  clarify  the  header  for  public  highways 
and  to  change  the  minimiun  amoimt  of 
explosives  subject  to  the  table  from  2 
pounds  to  any  quantity  of  explosives. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significcint 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  relations  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  These  proposed 
regulations  provide  clarification  and 
consistency  with  industry  terminology. 

In  addition,  the  proposed  increases  in 
license  and  permit  fees  are  within  the 
maximum  amoimts  provided  by  the 
statute.  Further,  the  burden  placed  on 
licensees  and  permittees  for  the 
collection  and  disclosure  of  information 
to  local  law  enforcement  authorities  is 
minimal. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC,  20503,  with  copies  to 
the  Chief,  Document  Services  Branch, 
Room  3450,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

The  collection  of  information  in  this 
proposed  regulation  is  in  27  CFR 
55.201(f).  This  information  is  required 
to  inform  local  law  enforcement  officials 
and  fire  departments  of  sites  where 
explosives  are  stored  or  manufactured. 
This  information  will  be  used  to  protect 
emergency  response  personnel  called  to 
fire  scenes  where  explosives  may  be 
stored.  The  likely  respondents  are 
Federal  licensees  and  permittees  who 
store  or  manufacture  explosive 
materials.  Estimated  total  annual 
reporting  burden  per  respondent:  1.5 
hours.  Estimated  number  of 
respondents:  10,057.  Estimated  annual 
fraquency  of  responses:  2. 

Public  Participation 

ATF  requests  comments  on  the  notice 
of  proposed  rulemaking  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
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submitting  a  comment  is  not  exempt 
from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

Drafting  Information 

The  author  of  this  document  is  Gail 
Hosey,  Firearms  and  Explosives 
Regulatory  Division,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  55 

Administrative  practice  and 
procedure.  Authority  delegations. 
Customs  duties  and  inspection. 
Explosives.  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Safety, 
Security  measiues.  Seizures  and 
forfeitiires.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

27  CFR  Part  55,  Commerce  in 
Explosives,  is  amended  as  follows: 

Part  55-Commerce  in  Explosives 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  55  is  amended  to  read  as 
follows: 

Authority:  18  U.S.C.  842,  846,  847. 

Par.  2.  Section  55.11  is  amended  by 
removing  the  term  “Common 
Fireworks”  and  adding  in  its  place 
“Consumer  Fireworks”,  by  removing  the 
term  “Special  Fireworks”  and  adding  in 
its  place  “Display  Fireworks”,  by 
placing  the  new  terms  in  appropriate 
alphabetical  order,  and  by  revising  the 
definitions  of  “Consumer  Fireworks”, 
“Display  Fireworks”,  “Fireworks”, 
“Fireworks  nonprocess  building”, 
“Highway”,  and  “Salute”  to  read  as 
follows: 

§55.11  Meaning  of  terms. 

It  It  It  It  it 

Consumer  fireworks.  Any  small 
firework  device  designed  to  produce 
visible  effects  by  combustion  and  which 
must  comply  with  the  construction, 
chemical  composition,  and  labeling 
regulations  of  the  U.S.  Consumer 
I*roduct  Safety  Commission,  as  set  forth 
in  title  16.  Code  of  Federal  Regulations, 
parts  1500  and  1507.  Some  small 
devices  designed  to  produce  audible 
effects  are  included,  such  as  whistling 
devices,  grormd  devices  containing  50 
mg  or  less  of  explosive  materials,  and 
aerial  devices  containing  130  mg  or  less 
of  explosive  materials.  Consiuner 


fireworks  are  classified  as  fireworks 
UN0336,  UN0337,  UN0431,  or  UN0432 
by  the  U.S.  Department  of 
Transportation  at  49  CFR  172.101. 

***** 

Display  fireworks.  Large  fireworks 
designed  primarily  to  produce  visible  or 
audible  effects  by  combiistion, 
deflagration,  or  detonation.  This  term 
includes,  but  is  not  limited  to,  stdutes 
containing  more  than  2  grains  (130  mg) 
of  explosive  materials,  aerial  shells 
containing  more  than  40  grams  of 
pyrotechnic  compositions,  and  other 
display  pieces  which  exceed  the  limits 
of  explosive  materials  for  classification 
as  “consumer  fireworks.”  Display 
fireworks  are  classified  as  fireworks 
UN0333,  UN0334  or  UN0335  by  the 
U.S.  Department  of  Transportation 
materials,  aerial  shells  containing  more 
than  40  grams  of  p3rrotechnic 
compositions,  and  other  display  pieces 
which  exceed  the  limits  of  explosive 
materials  for  classification  as  “consumer 
fireworks.”  Display  fireworks  are 
classified  as  fireworks  UN0333,  UN0334 
or  UN0335  by  the  U.S.  Department  of 
Transportation  at  49  CFR  §  172.101. 

Fireworks.  Any  composition  or  device 
designed  to  produce  a  visible  or  an 
audible  effect  by  combustion, 
deflagration,  or  detonation,  and  which  * 
meets  the  definition  of  “consumer 
fireworks”  or  “display  fireworks”  as 
defined  by  this  section. 
***** 

Fireworks  nonprocess  building.  Any 
office  building,  or  other  building  or  area 
in  a  fireworks  plant  where  no  fireworks, 
pyrotechnic  compositions  or  explosive 
materials  are  processed  or  stored. 
***** 

Highway.  Any  public  street,  public 
alley,  or  public  road. 
***** 

Salute.  An  aerial  shell,  classified  as  a 
display  firework,  that  contains  a  charge 
of  flash  powder  and  is  designed  to 
produce  a  Hash  of  light  and  a  loud 
report  as  the  pyrptedmic  effect. 

*  *  *  .  *  * 

Par.  3.  Section' 55.11  is  amended  to 
delete  the  definitions  of  “Ucensed 
manufacturer-limited”  and 
“manufacturer-limited”. 

Par.  4.  Section  55.30  is  amended  in 
paragraphs  (a),  (b),  (d),  introductory 
text,  by  revising  “1-800-424-9555”  to 
read  “1-800-800-3855”  and  by  revising 
paragraph  (d)(3)  to  read  as  follows: 
***** 

(d)  *  *  * 

(3)  Description  (United  Nations  (UN) 
identification  number,  hazard  division 
number,  and  classification  letter,  ex. 
I.ID)  as  classified  by  the  U.S. 


Department  of  Transportation  at  49  CFR 
172.101  and  173.52. 

Par.  5.  Section  55.42  is  revised  to  read 
as  follows: 

§  55.42  License  fees. 

(a)  Each  applicant  shall  pay  a  fee  for 
obtaining  a  Ucense,  a  separate  fee  being 
required  for  each  business  premises,  as 
follows: 

(1)  Manufacturer — $200. 

(2)  Importer — $200. 

(3)  Dealer — $200. 

(b)  Each  applicant  for  a  renewal  of  a 
Ucense  shall  pay  a  fee  for  a  three  year 
Ucense  as  follows: 

(1)  Manufacturer — $100. 

(2)  Importer — $100. 

(3)  Dealer— $100. 

Par.  6.  Section  55.43  is  revised  to  read 
as  follows: 

§55.43  Permittees. 

(a)  Each  appUcant  shall  pay  a  fee  for 
obtaining  a  permit  as  follows: 

(1)  User— $100. 

(2)  User-limited  (nonrenewable) — ^$75. 

(b)  Each  appUcant  for  renewal  of  a 
user  permit  shall  pay  a  fee  of  $50  for  a 
three  year  permit. 

Par.  7.  Section  55.46(b)  is  revised  to 
read  as  foUows: 

§  55.46  Renewal  of  license  or  permit 
***** 

(b)  A  user-limited  permit  is  not 
renewable  and  is  valid  for  a  single 
purchase  transaction.  All  applications 
for  user-limited  permits  must  be  filed  on 
ATF  F  5400.13  or  ATF  F  5400.16,  as 
required  by  §  55.45. 

Par.  8.  Section  55.51  is  revised  to  read 
€is  follows: 

§  55.51  Duration  of  license  or  permit 

An  original  Ucense  or  permit  is  issued 
for  a  period  of  one  year.  A  renewal 
Ucense  or  permit  is  issued  for  a  period 
of  three  years.  However,  a  user-limited 
permit  is  vaUd  only  for  a  single 
purchase  transaction. 

Par.  9.  Section  55.63  is  amended  by 
revising  the  heading  of  paragraph  (d)  to 
read  as  foUows: 

§  55.63  Explosive  magazine  changes. 
***** 

(d)  Magazines  acquired  or  constructed 
after  permit  or  license  is  issued.  *  *  * 

*  *  *  *  * 

Par.  10.  Section  55.102  is  revised  to 
read  as  foUows: 

§  55.102  Authorized  operations  by 
permittees  and  certain  licensees. 

(a)  In  general.  A  permit  issued  imder 
this  part  does  not  authorize  the 
permittee  to  engage  in  the  business  of 
manufacturing,  importing,  or  dealing  in 
explosive  materials.  Accordingly,  if  a 
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pwmittee’s  opeiatioiis  bring  him  within 
the  definition  of  manufiKtuier. 
importer,  or  dealer  undor  this  part,  he 
shall  walify  for  dm  appropriate  license. 

(b)  uistrioutions  of  surptus  stocks. 
Pmi^ttees  are  not  authorized  to  engage 
in  the  business  of  sale  or  distributimi  of 
explosive  materials.  However, 
peimittees  may  dispose  of  surplus 
stocks  of  ejq[>l^ve  materials  to  other 
licensees  or  peimittees  in  accordance 
with  §  55.103,  and  to  nonlicensees  or  to 
nonpeimittees  in  accordance  with 
§  55.105(d). 

Par.  11.  In  Section  55.103,  paiamphs 
(a)(1)  and  (a)(2)  are  revised  to  read  as 
follows: 

§55.103  TranaecMone  among  Hceneaea/ 
panwltleae. 

(a)  Genera/.  (1)  A  licnased  importer, 
licensed  manufoctuier  or  Ucens^ 
dealer  selling  or  otherwise  distributing 
ejqplosive  materials  (or  a  permittee 
disposing  of  surplus  stock  to  another 
licensee  or  pomittee)  who  has  the 
certified  information  required  by  this 
section  may  sell  or  distribute  esqplosive 
materials  to  a  licensee  or  permittee  for 
not  more  than  45  days  following  the 
expiration  date  of  the  distributee's 
license  or  permit,  unless  the  distributor 
knows  or  has  reason  to  believe  that  the 
distributee's  authority  to  continue 
business  or  operations  under  this  part 
has  been  tonninated. 

(2)  A  licensed  importer,  licensed 
manufoctuier  or  licensed  dealer  selling 
or  otherwise  distributing  explosive 
materials  (m  a  permittee  disposing  of 
surplus  stock  to  another  licensee  or 
permittee)  shall  verify  the  license  or 
permit  status  of  the  distributee  prim  to 
the  release  of  erqrlosive  materials 
oidmed,  as  required  by  this  section. 
***** 

Par.  12.  Section  55.105(d)  is  revised  to 
read  as  follows: 

SWwim  omiwiMwotts  lo  nonwc^mos  wio 
nonpennillaee. 

»  *  *  *  • 

(d)  A  pmmittee  may  dispose  of 
su^us  stodcs  of  exjuosive  matmiafo  to 
a  nouhcmisee  ornoiqimmittee  if  the 
nordicensee  or  nonpomittee  is  a 
resident  of  the  same  State  in  vdddr  the 
pmmittee's  business  premises  or 
opmations  are  located,  or  is  a  residoat 
<n  a  State  contiguous  to  the  Stats  in 
vdrich  the  pmmittee's  plaoe  of  busmess 
or  opmations  are  locat^,  and  if  the 
requiiemorts  of  paragraphs  (b),  (c),  (e) 
and  (f)  of  this  section  are  fully  met. 
***** 

Par.  13.  Section  55.122  is  amoodedby 
removing  the  phrase  “spedal  fireworks" 
and  the  associated  abbreviation  **(sQ" 
whmethey  qrpear  in  paragraphs  (bK4), 


(b)(5),  (c)(4)  and  (cK5)  and  replacing 
them  with  the  phrase  "display 
fireworks"  and  the  associated 
abbreviation  "(df)". 

Par.  14.  Section  55.123  is  amended  by 
removing  the  phrase  “special  fireworks" 
and  the  associated  abbreviation  "(sf)" 
vdreie  they  qrpear  in  paragraphs  (b)(3), 
(b)(4),  (c)(4),  (c)(5),  (dK2)  and  (d)(3)  and 
replacing  them  with  the  phrase  "display 
fiieworics”  and  the  associated 
abbreviation  "(dfi". 

Par.  15.  Section  55.124  is  amended  by 
removing  the  phrase  “special  fireworks" 
and  the  associated  abbreviation  “(sQ" 
where  they  appear  in  paragraphs  (b)(4), 
(b)(5),  (c)(4)  and  (cH5)  and  replacing 
them  with  the  phia^  "display 
fireworks"  and  tire  associated 
abbreviation  “(df)". 

Par.  16.  Section  55.125  is  revised  to 
read  as  follows: 

§55.125  Records  maintained  by 
pennitteee. 

(a)  Each  permittee  wiU  take  true  and 
accurate  physical  inventories  which 
will  include  all  explosive  materials  on 
hand  required  to  be  accounted  for  in  the 
records  kept  under  this  part.  The 
permittee  shall  take  a  special  invoatoiy, 
at  the  time  of  commencing  business, 
which  is  the  effective  date  of  the  permit 
issued  upon  original  qualification  under 
this  part;  at  the  time  of  changing  the 
location  of  his  premises  to  ano&er 
region;  at  the  time  of  discontinuing 
business;  and  at  any  other  time  the 
regional  director  (compliance)  may  in 
writing  require.  Ehch  special  inventory 
is  to  be  prepared  in  duplicate,  the 
original  of  which  is  submitted  to  the 
regional  diiectm  (compliance)  and  the 
duplicate  retained  by  tiie  permittee.  If  a 
special  invoatoiy  required  by  this 
paragraph  (a)  has  not  bemi  tidi:aa  during 
the  (^mrdar  year,  a  permittee  is 
required  to  take  at  least  one  physical 
inventory.  However,  the  record  of  the 
yeariy  invootory,  other  than  a  special 
inventory  required  by  paragraph  (a), 
will  remain  on  file  fu  inspection 
instead  of  being  smt  to  the  r^onal 
director  (compliance).  (See  also 
§55.127). 

(b)  Ea^  permittee  shall,  not  later  than 
the  dose  of  the  next  busiiMss  day 
following  the  date  of  acquisition  oi 
explosive  nuitmials,  oatw  tire  following 
information  in  a  separate  record: 

(1)  Date  of  acquisition. 

(2)  Name  or  brand  name  of 
manufoctuiw. 

(3)  Manufoctuier's  marks  of 
idMitification. 

(4)  Quantity  (iqiplicable  quantify 
units,  such  as  pmurds  of  erqrlosives, 
num^  of  detonators,  numbm  of 
display  fireworks,  etc.). 


(5)  Description  (dynamite  (dyn), 
blasting  agents  (ba),  ddcmatms  (det), 
display  fireworks  (df),  etc.)  and  size 
(loo^  and  diameter  or  diameter  only  of 
display  fiieworics). 

(6)  Name,  address,  and  licanse 
number  of  tire  persons  frmn  whom  tire 
explosive  matmials  are  received. 

(c)  Each  pomittee  shall,  not  later  than 
the  dose  of  the  next  business  day 
foUowiirg  the  date  of  dispositimr  of 
surplus  explosive  nraterfols  to  another 
pmmittee  or  a  licerrsee,  enter  in  a 
separate  record  the  iirformation 
prescribed  in  §  55.124(c). 

(d)  Each  permittee  shall  maintain 
separate  records  of  disposition  of 
surplus  stocks  of  explosive  materials  to 
no^ceirsees  or  nonpomrittees  as 
prescribed  in  §  55.126. 

(e)  The  regioiral  director  (compliance) 
nray  authorize  alternate  records  to  be 
maintained  by  a  permittee  to  record  bis 
acquisition  of  e^losive  materials,  wdren 
it  is  shown  by  the  permittee  that 
alternate  records  accurately  and 
readily  disdose  the  required 
information.  A  permittee  who  proposes 
to  use  alternate  records  shall  subidt  a 
letter  application  to  the  regional  director 
(compliance)  and  shall  describe  the 
proposed  alternate  records  and  the  need 
for  them.  Alternate  records  are  not  to  be 
employed  by  the  permittee  until 
appro^  is  received  from  the  regional 
director  (compliance). 

Par.  17.  Section  55.127  is  revised  to 
read  as  follows: 

§55.127  Daily  summary  of  magazine 
transactions. 

In  taking  the  inventory  required  by 
§§  55.122.  55.123, 55.124,  and  55.125.  a 
Ucensee  or  permittee  shall  enter  the 
inventory  in  a  record  of  daily  summary 
transactions  to  be  kept  at  ea^  magazine 
of  an  approved  storage  fodlify;  howevw. 
these  records  may  be  kept  at  <me  ccmtial 
location  on  the  ImSiness  pimnises  if 
separate  records  of  daily  transactions 
are  kept  for  each  magazine.  Not  fotor 
than  tto  dose  of  the  next  business  day. 
each  licensee  and  pennittee  shall  lec^ 
by  manufiacturw's  name  or  brand  name, 
the  total  quantify  received  in  and 
removed  from  eadi  magazine  during  the 
day.  and  the  total  remaining  on  hand  at 
the  oad  of  the  day.  Quantify  oatries  for 
display  fireworks  may  be  ejqxressed  as 
the  number  and  size  of  individual 
display  fiiewwks  in  a  finished  state  or 
as  tire  numbm  of  padraged  display 
segmmits  or  packaged  dtispla3fs. 
htformation  as  to  tito  nurnber  and  siza 
of  display  fireworks  contained  in  any 
one  padogad  display  shall  be  provided 
to  any  ATP  officer  on  request  Any 
discrepancy  vdudr  might  indicate  a 
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theft  or  loss  of  explosive  materials  is  to 
be  reported  in  accordance  with  §  55.30. 

Par.  18.  Section  55.141(a)(7)  is  revised 
to  read  as  follows: 

§55.141  Exemptions. 

(a)  General.  *  *  * 

(7)  The  importation,  distribution,  and 
storage  of  fireworks  classified  as 
UNQ336,  UN0337,  UN0431,  or  UN0432 
explosives  by  the  U.S.  Department  of 
Transportation  at  49  CFR  172.101  and 
generally  known  as  “consumer 
fireworks”. 

***** 

Par.  19.  Section  55.163  is  revised  to 
read  as  follows: 

§55.163  False  entry  in  record. 

Any  Ucensed  importer,  licensed 
manufacturer,  licensed  dealer,  or 
permittee  who  knowingly  makes  any 
false  entry  in  any  record  required  to  be 
kept  imder  Subpart  G  of  this  part,  shall 
be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  10  years,  or 
both. 

Par.  20.  Section  55.201  is  amended  by 
revising  paragraph  (d)  and  by  adding 
paragraph  (f)  to  read  as  follows: 

§55.201  General. 

***** 

(d)  The  regulations  set  forth  in 
§§  55.221  through  55.224  pertain  to  the 
storage  of  display  fireworks, 
pyrotechnic  compositions  and  explosive 
materials  used  in  assembling  fireworks. 
***** 

(f)  Any  person  who  stores  explosive 
materials  shall  notify  the  chief  law 
enforcement  officer  and  fire  department 
of  the  locality  in  which  the  explosive 
materials  are  being  stored,  of  the  type, 
magazine  capacity,  and  location  of  each 
site  where  such  explosive  materials  are 
stored.  Such  notification  shall  be  made 
orally  before  the  end  of  the  day  on 
which  storage  of  the  explosive  materials 
commenced  and  in  writing  within  48 
hours  fi'om  the  time  such  ston^e 
conunenced. 

Par.  21.  Section  55.202  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  55.202  Classes  of  explosive  materials. 
***** 

(b)  Low  explosives.  Explosive 
materials  which  can  be  caused  to 
deflagrate  when  confined,  (for  example, 
black  powder,  safety  fuses,  igniters, 
igniter  cords,  fuse  lighters,  and  “display 
^works’’  identified  as  IJN0333, 
UN0334,  or  UN0335  by  the  U.S. 
E)epartment  of  Transportation 
regulations  at  49  CFR  172.101,  except 
for  bulk  salutes). 


Par.  22.  Section  55.206  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

***** 

(b)  Outdoor  magazines  in  which  low 
explosives  are  stored  must  be  located  no 
closer  to  inhabited  buildings,  passenger 
railways,  public  highways,  or  other 
magazines  in  which  explosive  materials 
are  stored,  than  the  minimum  distances 
specified  in  the  table  of  distances  for 
storage  of  low  explosives  in  §  55.219, 
except  that  the  table  of  distances  in 
§  55.224  shall  apply  to  the  storage  of 
display  fireworks.  The  distances  shown 
in  §  55.219  may  not  be  reduced  by  the 
presence  of  barricades. 
***** 

Par.  23.  Section  55.218  is  amended  by 
removing  the  phrase  “Public  highways, 
class  A  to  D”  where  it  appears  in  the 
table  heading,  and  by  adding  in  its  place 
the  phrase,  “Public  Highways  with 
Traffic  Volume  of  less  than  3000 
Vehicles/Day”;  by  removing  the  number 
“2”  where  it  appears  as  the  first  entry 
in  the  column  titled  “Poimds  over”  and 
by  adding  in  its  place  the  number  “0”; 
by  adding  the  following  heading  to  the 
table  in  ffiis  section;  and  removing  the 
heading  preceding  the  Notes  to  the 
Table  of  Distances  for  Storage  of 
Explosives. 

TABLE:  AMERICAN  TABLE  OF 
DISTANCES  FOR  STORAGE  OF 
EXPLOSIVES  (DECEMBER  1910),  AS 
REVISED  AND  APPROVED  BY  THE 
INSTITUTE  OF  MAKERS  OF 
EXPLOSIVES  JUNE,  1991. 
***** 

Par.  24.  In  Section  55.221,  paragraphs 
(a)  and  (d)  are  revised  to  read  as  follows: 

§  55.221  Requirements  for  display 
fireworks,  pyrotechnic  compositions,  and 
explosive  materials  used  in  assembling 
fireworks. 

(a)  Display  fireworks,  pyrotechnic 
compositions  and  explosive  materials 
used  to  assemble  fireworks  shall  be 
stored  at  all  times  as  required  by  this 
subpart  imless  they  are  in  the  process  of 
manufactiire,  assembly,  packaging,  or 
eure  being  transported. 
***** 

(d)  All  dry  explosive  powders  and 
mixtures,  partially  assembled  display 
fireworks,  and  finished  display 
fireworks  shall  be  removed  fi-om 
fireworks  process  buildings  at  the 
conclusion  of  a  day’s  operations  and 
placed  in  approved  magazines. 

Par.  25.  In  §§55.222,  55.223,  and 
55.224,  the  term  “common  fireworks”  is 
removed  wherever  it  appears,  and  the 
term  “consumer  fireworks”  is  added  in 
its  place,  and  the  term  “special 
fireworks”  is  removed  wherever  it 


appears  and  the  term  “display 
^works’’  is  added  in  its  place. 

Signed;  June  3, 1996. 

John  W.  Magaw, 

Director. 

Approved:  June  12, 1996. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory. 
Tariff,  and  Trade  Enforcement). 

(FR  Doc.  96-25817  Filed  10-11-96;  8:45  am] 
BiLUNQ  CODE  4810-31-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  144;  NJ22-1 -7069b, 
FRL-6554-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey 
Transportation  Control  Measures 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of  New 
Jersey  which  incorporate  transportation 
control  measures  (TCMs)  as  part  of  the 
State’s  effort  to  attain  the  national 
ambient  air  quality  standard  for  ozone. 
On  November  li>,  1993,  the  State 
submitted  a  SIP  revision  containing  a 
list  of  136  TCMs  ts  part  of  the  plan  to 
reduce  emissions  of  volatile  organic 
compoimds  by  15  percent  between  1990 
and  1996.  EPA  proposes  to  find  that 
New  Jersey  also  demonstrated  in  its 
November  15, 1993  submittal  that 
emissions  from  growth  in  vehicle  miles 
traveled  will  not  increase  and,  therefore, 
offsetting  measures  are  not  necessary. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  New 
Jersey’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
action  is  set  forth  in  this  direct  final 
notice  of  approval.  If  no  adverse 
comments  are  received  in  response  to 
the  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments, 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this 
proposed  rule.  Any  parties  interested  in 
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commenting  on  this  action  should  do  so 
at  this  time. 

DATIt:  Comments  must  be  received  on 
or  before  November  14, 1996. 

ADDRItSU:  All  comments  shoiild  be 
addressed  to:  William  S.  Baker,  Chief, 

Air  Programs  Branch,  Air  and  Waste 
Management  Division,  Environmental 
Protection  Agency,  Region  n  Office,  290 
Broadway,  New  York,  NY  10007-1866. 

Copies  of  the  State  submittal  are 
available  at  the  following  address  for 
inspection  during  normm  business 
hours: 

Environmental  Protection  Agency, 
Region  n  Office,  290  Broadway,  20m 
floor.  New  York,  NY  10007-1866. 

New  Jersey  Department  of 
Environmental  Protection,  Office  of  Air 
Quality  Management,  Bureau  of  Air 
Pollution  Control,  401  East  State  Street, 
CN027,  Trenton,  New  Jersey  08625. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  K.  Kapichak,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  20th  Floor,  New 
York,  New  York  10007-1866,  (212)  637- 
4249. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  July  29, 1996. 

William  J.  Musaynski, 

Deputy  Regional  Administrator. 

[FR  Doc.  96-26203  Filed  10-11-96;  8:45  am] 
SILUNQ  COOS  S840-60-P 

40CFRPart62 

rTN-ISS-l-OSSSb;  PRL-6619-6] 

Approval  and  Promulgation  of 
Implamantatlon  Plana:  Approval  of 
Ravlalona  to  tha  Knox  County  Portion 
of  tha  State  of  Tannaaaaa'a  State 
Implamantatlon  Plan  (SIP) 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
die  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  Knox  County 
Department  of  Air  Pollution  Control  for 
the  purpose  of  allowing  the  local  agency 
to  utilize  permit-by-rule  regulations  for 
the  purpose  of  limiting  potential  to  emit 
air  pollutants  for  certain  source 
categories  to  less  than  the  title  V 
permitting  major  source  thresholds.  In 
the  final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  Coimty’s 
SEP  revision  as  a  ai^t  final  rule 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 


revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  die  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  propos^  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
Interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  November  14, 1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Miller.at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
100  Alabama  Street,  SW,  Atlanta, 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
ublic  Inspection  during  normal 
usiness  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
TN158-1-9632.  The  Region  4  office  may 
have  additional  backgrovmd  documents 
not  available  at  the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,.  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  100 
Alabama  Street,  SW,  Atlanta,  Georgia 
30303.  Scott  Miller,  404/562-9120. 

Tennessee  Department  of 
Environment  and  Conservation, 

Division  of  Air  Pollution  Control,  9th 
Floor,  L  &  C  Annex,  401  Church  Street. 
Nashville,  Tennessee  37243-1531. 

Knox  County  Department  of  Air 
Pollution  Control,  Suite  339,  City- 
County  Bvdlding,  400  West  Main  Street, 
Knoxville,  Tennessee  37902.  • 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Miller  at  404/562-9120. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  29, 1996. 

Robert  F.  McGhee, 

Acting  Regional  Administrator, 

(FR  Doc.  96-26200  Filed  10-11-96;  8:45  am] 
MUINO  0001  SSSO-SO-P 


40CFRPwt62 

[MB-001-3667b;  A-1-FRL-6619-9] 

Approval  and  Promulgation  of  Air 
Quality  Implamantatlon  Plana;  Malna; 
Staga  II  Vapor  Raoovary 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Maine 
on  July  24, 1995.  This  revision  includes 
requirements  for  controlling  volatile 
oi^anic  compoimd  (VOC)  emissions 
from  bulk  gasoline  terminals  and 
gasoline  dispensing  facilities.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  diract  final  rule 
without  prior  proposal  and  does  not 
anticipate  any  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  November  14, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Prote^on,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Bldg.,  Boston.  MA 
02203.  Copies  of  the  State  submittal  and 
EPA’s  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  565^168. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7e71q. 
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Dated:  September  23. 1996. 

John  P.  DeVillan, 

Regional  Administrator  Region  1. 

(FR  Doc  96-26198  Filed  10-11-96;  8:45  am] 
MLUNQ  CODE  «6fr-60-P 


40  CFR  Parts  52  and  81 

[NM-23-1-7101b,  FRL-5612-e] 

Approval  and  Promulgation  of  State 
Implementation  Plans  (SIP);  Prevention 
of  Significant  Deterioration;  Louisiana 
and  New  Mexico 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
revisions  to  the  Louisiana  and  New 
Mexico  SIPs  addressing  Prevention  of 
Significant  Deterioration  (PSD) 
permitting  regulations.  The  purpose  of 
these  revisions  is  to  replace  the  total 
suspended  particulate  PSD  increments 
with  increments  for  PM-10  (particulate 
matter  10  micrometers  or  less  in 
diameter).  In  the  final  rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  States’  SIP  revisions  as  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this,  proposed  rule 
must  be  postmarked  by  November  14, 
1996. 

ADDRESSES:  Comments  should  be 
mailed  to  Jole  C.  Luehrs,  Chief,  Air 
Permits  Section  (6PD-R),  EPA  Region  6, 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733.  Copies  of  the  State’s  petition  and 
other  information  relevant  to  this  action 
are  available  for  inspection  during 
normal  hours  at  the  following  locations: 
Environmental  Protection  Agency, 
Region  6,  Air  Permits  Section  (6PD- 
R),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street, 

S.W.,  Washington,  D.C.  20460. 


New  Mexico  Environment  Department, 
Air  Monitoring  and  Control  Strategy 
Bureau,  1190  St.  Francis  Drive,  Room 
So.  2100,  Santa  Fe,  New  Mexico 
87503. 

Louisiana  Department  of  Environmental 
Quahty,  Office  of  Air  Quality,  7290 
Bluebonnet  Boulevard,  Baton  Rouge, 
Louisiana  70810. 

Anyone  wishing  to  review  this 
petition  at  the  Region  6  EPA  office 
should  contact  the  person  below  to 
schedule  an  appointment  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Samuel  R.  Mitz,  Air  Permits  Section 
(6PD-R),  EPA  Region  6,  telephone  (214) 
665-8370. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  27, 1996. 

Jerry  Clifford, 

Acting  Regional  Administrator  ( 6RA~D). 

(FR  Doc.  96-26205  Filed  10-11-96;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[MM  Docket  No.  96-197;  FCC  96-381] 

Waiver  of  the  Newspaper/Broadcast 
Cross-Ownership  Restriction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  'Thd  Commission  seeks 
comment  on  the  adoption  of  a  new 
policy  tmder  which  it  will  consider 
requests  for  waiver  of  the  newspaper/ 
broadcast  cross-ownership  restriction 
with  respect  to  proposed  newspaper/ 
radio  combinations.  The  intended  effect 
is  to  provide  more  clarity  and  certainty 
to  Commission  policy  with  respect  to 
such  combinations. 

DATES:  Conunents  are  due  by  December 
9, 1996,  and  reply  comments  are  due  by 
January  8, 1997. 


ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Holberg,  Mass  Media  Bureau, 
Policy  and  Rules  Division  (202)  418- 
2134. 

SUPPLEMENTARY  INFORMAHON:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Inquiry  in  MM  Docket  No.  96-197,  FCC 
96-381,  adopted  May  9, 1996,  and 
released  May  20, 1996.  The  complete 
text  of  this  NOI  is  available  for 
inspection  and  cop)ring  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.,  and  also  may  be 
purchased  firom  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140,  Washington,  DC  20037. 

Synopsis  of  Notice  of  Inquiry 

1.  Introduction.  In  1975,  the 
Commission  adopted  its  rule  (47  CFR 
73.3555(d))  prohibiting  the  common 
ownership  of  commercial  broadcast 
stations  and  newspapers  in  the  same 
community.*  Although  divestiture  of 
existing  local  newspaper/broadcast 
combinations  was  not  required  except 
in  “egregious”  cases,  the  Commission 
did  intend  the  rule  to  prevent  the 
creation  of  new  combinations,  including 
those  created  by  the  sale  of  a 
“grandfathered”  newspaper-broadcast 
combination  to  the  same  party.2 

2.  Like  all  of  our  multiple  ownership 
rules,  the  newspaper/broadcast  cross¬ 
ownership  rule  rests  on  the  twin  goals 
of  promoting  diversity  of  viewpoint  and 
economic  competition.^  Of  these  two 
goals,  the  Commission  made  it  clear 
when  adopting  the  rule  that  fostering 
diverse  viewpoints  from  antagonistic 
sources  is  at  the  heart  of  its  licensing 
responsibility.  It  determined  that,  as  a 
general  rule,  granting  a  broadcast 
license  to  an  entity  in  the  same 
community  as  that  in  which  the  entity 
also  publishes  a  newspaper  would  harm 
local  diversity.^  The  Commission 
nonetheless  noted  its  expectation  that 
there  could  be  meritorious  waiver 
requests.5  Accordingly,  it  set  forth  the 


■  Multiple  Ownership  of  Standard,  FM,  and 
Television  Broadcast  Stations,  Second  Report  and 
Order.  40  FR  6449,  50  FCC  2d  1046  (1975)  (“Second 
Report  and  Order”),  recon.,  40  FR  24729, 53  FCC 
2d  589  (1975)  (“Recon.  Order”),  affd  sub  nom. 
Federal  Communications  Commission  v.  National 
Citizens  Committee  for  Broadcasting,  436  U.S.  775 
(1978).  The  provisions  of  47  CFR  73.3555  do  not 
apply  to  noncommercial  educational  FM  and  TV 
stations.  See  47  CFR  73.3555(f). 

2  Second  Report  and  Order,  supra  at  1076. 

^Id.  at  1074. 

*Id.  at  1075. 

^Although  the  waiver  standards  were  discussed 
in  the  Second  Report  and  Order,  supra,  in 
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grounds  that  it  would  consider  pertinent 
to  such  requests.  First,  the  Commission 
stated  that  inability  to  sell  the  station 
would  constitute  a  basis  for  a  waiver.^ 
Refusal  to  grant  a  waiver  under  such 
conditions  would  work  a  forfeitme,  a 
result  contrary  to  the  Conunission’s 
intent.  Second,  the  Commission  stated 
that  it  would  waive  the  rule  upon  a 
showing  that  the  only  sale  possible 
would  be  at  an  artificially  depressed  '* 
piice.’^  Third,  the  Commission 
contemplated  waiving  the  rule  if  it 
could  be  shown  that  die  separate 
ownership  and  operation  of  the 
newspaper  and  the  broadcast  station 
could  not  be  supported  in  the  locality.* 
Finally,  the  Commission  indicated  that 
it  would  waive  the  rule  if  it  could  be 
shown,  for  whatever  reason,  that  the 
purposes  of  the  rule  would  be  disserved 
by  its  apphcation.’  In  this  regetrd,  the 
Commission  stated  that  while  it  would 
consider  the  specifics  of  any  particular 
situation,  it  would  not  relitigate  in  the 
guise  of  a  waiver  request  issues  that  it 
had  previously  considered  and  rejected 
in  adopting  the  rule.  The  Supreme  Court 
in  upholding  the  rule  specifically  noted 
the  availability  of  waivers  of  the  rule, 
particularly  where  the  station  and 
newspaper  could  not  survive  imder 
separate  ownership,  as  underscoring  the 
reasonableness  of  the  rule.'® 

3.  The  Commission  has  stated  that 
“the  broadcast-newspaper  cross¬ 
ownership  rule  will  be  waived  only  in 
cases  where  application  of  the  rule 
would  be  ‘unduly’  harsh.”  ‘  •  Moreover, 
requests  for  permanent  waiver  of  the 
rule  have  a  “considerably  heavier” 
bmden  than  do  requests  for  its 
temporary  waiver.'^  The  Commission 
has  granted  only  two  permanent 
newspaper/broadcast  waivers.  Both 
involved  television  stations.  In  Field 
Communications  Corp.,  65  FCC  2d  959 


conjunction  with  the  “egregious”  cases  in  which 
divestiture  was  required,  they  are  the  standards  that 
have  subsequently  been  applied  in  virtually  all 
newspaper/broadcast  cross-ownership  waiver  cases. 

6/d.  at  1085. 

’’  Id.  at  1084;  see  also  Hopkins  Hall  Broadcasting, 
Inc.,  10  FCC  Red  9764  (1995) 

*  Second  Report  and  Order,  supra  at  1085. 

*Id. 

•ofCC  V.  Nationai  Citizens  Committee  for 
Broadcasting,  supm  at  802  n.  20. 

'  ■  NewCity  Communications  of  Massachusetts, 
Inc.,  10  FCC  Red  4985, 4986  n.  8  (1995).  (In 
NewCity  vre  dismissed  the  applicant’s  application 
on  other  grounds  and  did  not  reach  the  issue  of 
whether  to  grant  a  waiver  of  the  newspaper/ 
broadcast  cross-ownership  restriction.)  See  also 
Second  Report  and  Order,  supra  at  1077. 

'*News  America  Publishing  Inc.  v.  FCC,  844  F.2d 
800,  803  (D.C.  Cir.  1988);  see  also  Hopkins  Hall 
Broadcasting,  supra  at  9764;  Capital  Cities/ABC, 
Inc.,  11  FCC  Red  5841  (1996).  See  also,  Owosso 
Broadcasting  Co.  (Stay  Request),  60  RR  2d  99  (1986) 
(grant  of  temporary  waiver  in  which  to  divest  in 
“egregious”  case). 


(1977),  Field  Communications  Corp. 
(“Field”)  pubUshed  two  daily 
newspapers  in  Chicago.  As  a  result  of 
the  proposed  transaction,  a  subsidiary  of 
Field  would  reacquire  ownership  of  a 
Chicago  television  station  in  which 
Field  had  previously  sold  a  majority 
interest  to  the  instant  assignor.  The  only 
other  permanent  waiver  of  the 
newspaper/broadcast  cross-ownership 
rule  involved  the  reacquisition  of  the 
New  York  Post  newspaper  by  NYP 
Acquisition  Corp.,  a  subsidiary  of  The 
News  Corporation  Limited  (“News 
Corp.”).  In  granting  the  waiver,  the 
Commission  relied  on  “special 
circumstances,”  considered  in  tandem 
with  an  evaluation  of  the  diversity  and 
competitiveness  of  the  New  York 
market.** 

4.  For  several  years  Congress 
precluded  the  Commission  from 
spending  authorized  funds  “to  repeal, 
retroactively  apply  changes  in,  or  to 
begin  or  continue  a  reexamination  of  the 
rules  and  the  policies  established  to 
administer”  the  newspaper/broadcast 
cross-ownership  restriction. In  the 
Commission’s  1994  appropriation, 
however.  Congress  provided  that  the 
Commission  could  “amend  policies 
with  respect  to  waivers”  of  the 
broadcast-newspaper  cross-ownership 
rule.'*  In  the  legislative  history  of  the 
1994  Appropriations  Act,  Congress 
clarified  its  intent  and  set  forth 
guidelines  for  Commission 
consideration  of  waiver  requests 
involving  daily  newspapers  and  radio 
stations.  The  legislative  history  of  that 
Act  indicates  a  congressional  intent  that 
such  “new  policy  allow  such  waivers  to 
be  granted  only  in  the  top  25  markets 
[with]  at  least  30  [remaining] 
independent  broadcast  voices”  provided 
that  the  Commission  idake  “a  separate 
affirmative  determination  that  [the 
transaction]  is  otherwise  in  the  public 
interest,  based  upon  the  applicants’ 
showing  that  there  are  specified  benefits 
to  the  service  provided  to  the  public 
sufficient  to  offset  the  reduction  in 


Fox  Television  Stations  Inc.,  8  FCC  Red  5341, 
5349  (1993);  aff'd  sub  nom.  Metropolitan  Council  of 
NAACP  Branches  v.  FCC,  46  F.3d  1154  (D.C.  Cir. 
1995). 

See,  e.g..  Department  of  Justice  and  Related 
Agencies,  Appropriations  Act,  1993,  Pub.  L.  102- 
395, 106  Stat.  1828  (1992).  These  appropriations 
restrictions  were  continued  in  effect  through 
subsequent  appropriations  legislation  and 
continuing  resolutions  that  funded  the  agency  until 
April  26, 1996,  when  a  budget  was  enacted.  See 
Departments  of  Conunerce,  State,  Justice,  the 
Judiciary  and  Related  Agencies  for  FY  ’96,  Pub.  L. 
104-134, 110  Stat.  1321.  The  restriction  on 
re{>ealing,  retroactively  applying  or  reexamining  the 
newspaper/broadcast  cross-ownership  rule  is  no 
longer  contained  in  this  Agency’s  appropriation 
legislation. 

'*107  Stat  1167  (1993). 


diversity  which  would  result  from  the 
waiver.”  ** 

5.  The  legislative  history  also 
indicates  that  Congress  intended  the 
Commission  to  examine,  on  a  case-by¬ 
case  basis,  requests  for  waivers  in  other 
circumstances  upon  a  showing  of 
“unique  public  benefits.”  As  we  noted 
in  Capital  Cities/ABC,  Inc.,  supra,  this 
was  not  a  directive  requiring  the 
Commission  to  grant  waivers  in  such 
“top  25/30  voice”  situations  or 
otherwise  to  modify  our  waiver  policy.** 
Instead,  it  reflected  congressional  intent 
that,  if  we  modified  our  waiver  policy 
for  newspaper/radio  combinations,  we 
(1)  require  a  showing  that  the  proposed 
combination  met  the  “top  25/30  voice” 
standard,  and  (2)  qiake  “a  separate 
affirmative  determination”  in  each  case 
that  “the  specified  benefits”  to  the 
public  would  offset  “the  reduction  in 
diversity.”  'This  second  element 
suggests  that  Congress  did  not  intend 
that  the  Commission  routinely  grant 
waiver  requests  because  the  first 
element  is  established  but,  instead,  that 
we  require  a  showing  of  specific  public 
interest  benefits  flowing  from  a  waiver. 
In  any  event,  the  “top  25/30  voice” 
language  was  not  included  by  Congress 
in  either  the  text  of  our  1995  or  1996 
appropriations  acts  or  their 
accompanying  conference  reports,  and 
the  proscription  against  spending  funds 
to  reevaluate  policies  related  to  the  rule 
has  been  eliminated.*’  Subsequently,  on 
February  8, 1996,  President  Clinton 
signed  into  law  the 
Telecommunications  Act  of  1996, 
omnibus  legislation  which,  inter  alia, 
removed  national  radio  station 
ownership  caps  but  imposed  a 
legislative  ceiling  on  the  ninnber  of 
stations  that  could  be  commonly  owned 
in  a  local  market.  The 
Telecommunications  Act  of  1996 
addresses  other  cross-ownership  issues, 
and  the  legislative  history  of  that  Act 
reveals  that  the  House  of 
Representatives  explicitly  considered 
and  rejected  changes  to  the  newspaper/ 
broadcast  cross  ownership  rules.^o  Thus, 
while  the  Commission  now  clearly  has 
the  authority  to  reevaluate  its  waiver 
policy  for  newspaper-broadcast 
combinations  it  is  without  specific 


“/d.  at  2-3. 

'’7d.at3. 

'»  Capital  Cities/ ABC,  Inc.,  supra  at  5889. 

■V  See  Department  of  Justice  and  Related 
Agencies,  Appropriations  Act,  1995  Pub.  L.  No. 
103-317, 108  Stat  1724, 1737-38  (1994);  H.  Rep. 
103-708,  ffled  August  16, 1994;  see  also 
Departments  of  Commerce,  State,  Justice,  the 
Judiciary  and  Related  Agencies  for  FY  ’96,  Pub.  L 
No.  104-134, 110  Stat  1321;  H.  Rep.  104-537,  filed 
April  25, 1996. 

»141  Cong.  Rec.  E-1571  (August  1, 1995). 
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{uidanca  on  whothn  or  bow  that 
auttority  should  be  exercised. 

Discussion 

6.  We  are  Issuing  this  NOI  in  order  to 
solicit  comment  on  what,  if  any, 
changes  we  should  make  in  o\ir 
newspaper/broadcut  cross*ownership 
waiver  policy  with  respect  to 
newspaper/radio  combinations.  Since 
1075  whm  the  newspaperAmadcast 
cross*ownership  rule  was  adopted,  the 
number  of  radio  stations  licensed  has 
increased  from  8,265  » to  12,076,33  •  40 
percent  increase.  Meanwhile,  since  the 
rule's  adoption  the  number  of  Qiglish 
language  dally  newspapers  has  smunk 
from  1,75633  to  appro»mately  1,556,34 
an  11  percent  drop.  However,  during 
that  same  period,  radio  ownership 
limitations  have  been  amended  n^ 
allowing  common  ownership  of  only  a 
sinflla  and  single  FM  ramo  station 
in  the  same  market  to  the  current 
regulatory  regime  in  which,  depending 
on  the  number  of  vofces  in  a  market,  as 
many  as  ei^t  radio  stations  (no  more 
than  five  of  which  may  be  in  the  same 
service)  may  be  commonly  owned.  This 
allows  far  more  concentration  of  radio 
ownership  on  the  local  level  than  was 
available  when  the  newspaper/ 
broadcast  cross-ownership  restrictions 
were  adopted.  Nevertheless,  diere  may 
be  markets  in  which  allowing  waiver  of 
the  cross-ownership  restriction  would 
be  healthy  for  the  maintenance  of 
diversity.  This  could  occur,  for  example, 
in  markets  where  a  newspaper  is  failmg 
and  the  only  prospective  purdiaser  is 
the  owner  of  a  local  radio  station.  There 
may  also  be  cases  where  cross- 
owner^ip,  while  not  necessary  to  &e 
viability  of  one  or  bodi  outlets,  could 
lead  to  oenefits  such  as  increased 
dissemination  of  news  and  information 
in  the  relevant  local  market  and  have 
only  a  negli^ble  efiect  on  ownership 
diversity  and  competitlon.>3  On  the 
other  hud,  we  recognize  the  powerful 
market  presence  that  many  newspapers 
have  in  their  local  markets  and  we  ask 
for  comment  concwning  whether  this 
distinguishes  newspaper/radlo  cross- 


Broadeatting  and  Oabh  Y§arbool^l99B  at  ^ 

ess. 

>■  Sm  KC  Ntwt  Balaam,  “Brotdeut  Station 
Totala  u  of  May  31,  ISSS,”  (Juaa  S,  ISSe). 

^Inibnnatton  Plaaaa  Almanao  •  ISSO,  Simon  and 
Sehuatar,  643  (1679).  (Sourca:  Editor  and  Publi^ar 
Yaaibook,  1976.) 

M  information  Plaaaa  Almanao  - 1995,  Houghton 
Mifflin  Company,  31g  (1998).  (Souroa;  Editor  and 
Publidtar  Intamational  Yaarimok,  1964.)  Thia  flgura 
ia  u  of  Fabruary  1, 1994. 

**Por  a  mora  oomplata  dlacuaaion  of  tha 
Cofflffiiaaion'a  divaraity  eonoama,  naw  approachaa 
to  divaraity  and  othar  divaraity  ralatad  iuuaa,  aaa 
Puitbar  Notloa  of  Propoaad  Rula  Making  in  MM 
Dookat  Noa.  61-321  and  B7-e,  60  FR  6460. 10  FCC 
Rod  3824, 3846-89  (1998). 


ownership  from  other  cross-ownership 
situetions. 

7.  Therefore,  we  ere  soliciting 
comment  on  whet  chenges,  if  any,  may 
be  desirable  in  our  waiver  policy  with 
respect  to  newspapnr/radio  cross¬ 
ownership  situaticms  and  whether  we 
should  adopt  ob)ective  criteria  for 
evaluating  waiver  requests.  For 
example,  should  we  adopt  a  waivn 
policy  in  which  a  transaction  is  in  the 
public  Interest  if  it  is  in  a  market  of 
specified  numerical  rank  or  larger  and  a 
spedfled  number  of  independcmtly 
owned  voices  would  remain? 
Alternatively,  should  a  waiver  test  turn 
on  whether  a  specified  minimum 
number  of  voices  remains  after  the 
truuaction  without  reference  to  market 
rank?  Should  such  a  waiver  test  only 
apply  where  the  applicant  owns  no 
more  than,  for  instance,  a  sinale  station 
In  each  broadcast  service  in  me 
community?  What  public  interest 
benefits  might  be  sufficient  to  overcome 
any  defrimental  effects  from  a  reduction 
in  diversity  of  voices?  38 

8.  If  we  adopt  an  objective  test  based 
on  number  of  voices  ud  market  size,  a 
number  of  questions  arise.  One  general 
set  of  questions  concerns  what  other 
media  outlets  In  the  local  market  we 
should  consider  in  computing  the 
number  of  Independent  voices,  and  how 
we  should  assess  those  outlets  in 
evaluating  waiver  requests.  For 
purposes  of  a  newspaper/radlo  cross- 
ownership  waiver  standard.  If  we  adopt 
an  objective  test  for  favorable  waiver 
consideration,  should  we  count  both 
radio  and  television  voices  and.  If  so, 
riiould  we  count  them  equally?  We  have 
previously  determined  that  a  television 
station  Is,  relatively  speaking,  more  a 
source  of  news  than  Is  a  radio  station. 

In  adopting  the  rule  at  Issue,  we  stated, 
"(rleallstically,  a  radio  station  cannot  be 
considered  the  equal  of  either  the  paper 
or  &e  television  station  in  any  sense, 
least  of  all  in  terms  of  being  a  source  for 
news  or  for  being  the  medium  turned  to 
for  discussion  of  matters  of  local 


M  A  market  renk/indipandent  voice  teet  would  be 
elmller  to  me  of  tha  taaU  contained  in  Section 
73.3888,  Note  7,  of  our  Rulet  for  hvorablo 
Conuniailon  consideration  of  one-to-a-markat  rule 
waivers.  In  ona-to-a-market  waiver  cases,  the 
Commission  ''looks  iivorably”  upon  waiver 
applications  (1)  in  top  28  markets  where  there  will 
remain  30  indaMndant  voices  after  grant  of  the 
waiver,  or  (2)  where  a  filling  station  la  Involved. 
Tha  Ccmmlsslon  also  will  consider  on  a  case-by- 
case  basis  walvw  requMts  founded  on  othar 
uounds.  In  Section  202(d)  of  the 
Telecommunications  Act  of  1996  Congreu 
instructed  the  Commission  to  replace  tha  "top  28 
markets"  provision  of  the  waiver  standard  with  a 
"top  80  markets"  standard,  “consistent  with  tha 
public  interest,  convenience,  and  necessity." 
Should  we  consider  a  “top  80  markat/SO  voice" 
waiver  standard  for  combinations  of  no  nwre  than 
one  PM,  one  AM,  and  a  newspaper  as  well? 


concern."  37  Doee  thie  lead  to  the 
concliuion  that  they  should  be  coimted 
differently  in  assessing  the  niunber  of 
independent  voices  that  would  remain 
after  a  waiver?  Should  we  give  eqiud 
consideration  to  waiver  requests 
irrespective  of  the  strength  of  the 
particular  media  outlets  involved  or 
should  we,  for  example,  give  different 
consideration  to  requests  deMnding  on 
whether  the  newspaper  involved  is  a 
major  paper  or  the  r^o  station 
involved  has  a  certain  level  of  market 
penetration,  has  a  certain  level  of 
authorized  power,  or  is  of  a  particular 
class  of  station?  Should  we  tavor 
newspaper/radlo  combinations  onlv  if 
tha  proposed  purchaser  would  hola  no 
more  than  a  specified  number  of  radio 
stationsin  the  market  aftn  the 
transaction  and  a  specified  minimum 
level  of  independent  voices  remains? 

6.  Two  separate  but  related  matters 
concern  which  radio  stations  to  count  in 
assessing  the  number  of  independent 
voices  and  whether  to  count  non¬ 
broadcast  media.  When  we  count  the 
number  of  radio  stations  in  a  radio 
market  for  purposes  of  the  radio 
duopoly  rule,  we  covmt  only 
commercial  radio  stations.  For  purposes 
of  the  one-to-a-market  waiver  standard 
we  count  both  commercial  and 
noncommercial  radio  and  television 
stations.  Should  we  count  bo^ 
commercial  and  noncommercial  stations 
when  determining  the  number  of 
independent  voices  for  purposes  of 
newspaper/radlo  cross-ownership 
waivers?  Are  there  other  media  that 
should  also  be  included  in  calculating 
the  number  of  independent  voices  that 
would  remain  after  the  waiver?  For 
example,  should  we  also  count  other 
independently  owned  daily  newspapers 
published  in  the  radio  station’s 
community  if  our  determination  that 
they  are  more  a  source  of  discussion 
concerning  local  issues  than  are  radio 
stations  remains  valid?  3>  Should  we 
count  the  presence  of  cable  or  other 
video  deliver  services?  At  first  blush, 
we  do  not  believe  that  most  such  non¬ 
broadcast  video  services  should  be 
counted  in  any  waiver  standard  because 
the  newspaper/radlo  rule  is  particularly 
bound  up  vdth  issues  of  local  diversity, 
and  many  alternative  video  delivery 
services  do  not  provide  programming  on 
local  Issues.  However,  there  are  some 
cable  svstems  that  carry  local  cable 
news  channels.  Additionally,  many 
cable  systems  have  public,  educational 
and  governmental  access  channels 
whiw  cover  local  government  and  local 
schools  and  serve  as  forums  for  the 


77  Saeond  Baport  and  Order,  fupra  at  1083. 
»Id. 
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discussion  of  issues  of  local  concern. 
Shoidd  the  presence  of  such  a  channel 
on  a  local  cable  system  comit  as  an 
independent  voice?  ^ 

10.  Another  set  of  questions  concerns 
to  what  local  markets  any  waiver  should 
apply,  and  whether  or  not  we  should 
redefine  how  we  measure  the 
appropriate  geographic  scope  of  the 
market.  Is  there  some  standard  other 
than  a  top  25  markets/30  voices,  or  top 
50  markets/30  voices  formulations  for 
the  rank  of  the  market  or  number  of 
voices  that  should  be  used?  Indeed, 
should  we  consider  market  rank  at  all 
or,  instead,  simply  rely  on  the  number 
of  independent  voices  that  would 
remain  after  the  waiver. 

11.  We  also  seek  comment  on  defining 
the  geographic  market  for  purposes  of 
assessing  ^versity  and  competition  in 
waiving  the  rule.  Under  our  existing 
cases,  ^e  geographic  area  to  be 
considered  in  evaluating  a  radio/ 
newspaper  cross-ownership  waiver  is 
the  area  of  overlap  between  the  defining 
signed  contour  of  the  radio  station  (1 
mV/m  for  FM  and  2  mV/m  for  AM)  and 
the  area  of  significeuit  circulation  of  the 
newspaper.  In  Capital  Cities/ABC,  Inc., 
supra,  we  rejected  Disney’s  argument 
that  we  consider  all  stations  licensed  to 
the  Detroit  DMA  to  determine  whether 
Disney  could  commonly  own  a  Detroit 
station  emd  a  newspaper  published  in 
Pontiac.  Should  this  standard  continue 
to  guide  our  consideration  of  waiver 
requests  involving  newspaper/radio 
cross-ownership  and,  if  so,  should  it  be 
revised  in  any  way?  Should  the 
Commission  take  into  account  the 
possibility  that  even  major  outlets 
serving  a  metropolitan  market  may 
underserve  suburban  communities  in 
the  metro  region,  leaving  smaller 
newspapers  and  broadcast  outlets 
concentrating  on  the  suburbs  as  the  only 
outlets  of  any  consequence  for  the 
suburban  resident?  In  this  regard,  we 
seek  comment  on  the  extent  to  which 
metropolitan  outlets  concentrate  on  big 
city  issues  and  elections  with  little,  if 
any,  coverage  of  suburban  issues  and 
candidates.  It  could  be  argued  that 
common  ownership  of  a  radio  station 


^  We  have  previously  tentatively  concluded  in 
our  television  ownership  proceeding  (MM  Docket 
No.  91-221)  that  we  would  consider  cable  systems 
as  contributing  to  diversity  under  some 
circumstances,  and  to  some  extent,  and  invited 
comment.  Fuither  Notice  of  Proposed  Rule  Making 
in  MM  Docket  Nos.  91-221  and  87-8, 10  FCC  Red 
3524,  3556  (1995).  We  concluded  that  other  video 
suppliers  could  not  be  included  because  they  are 
neither  us  ubiquitous  as  cable  nor  do  they  have  the 
capability  for  local  origination  that  cable  has.  Id.  at 
3557.  Finally,  we  tentatively  concluded  that  neither 
a  radio  station  nor  a  newspaper  were  the  equivalent 
of  a  broadcast  television  station  for  diversity 
purposes  and  are  not  fungible  for  diversity  purposes 
on  a  “one-for-one”  basis.  Id.  at  3557-58. 
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and  a  newspaper  expressly  focused  on 
the  urban  centers  could  have  much 
greater  impact  on  viewpoint  diversity 
than  a  simple  count  of  voices  might 
suggest.  Should  those  major 
metropolitan  media  outlets  be  counted 
in  the  same  way  as  voices  located  in  and 
serving  the  neighboring  market  where 
the  overlap  is  of  the  neighboring 
market? 

Alternatively,  should  different  criteria 
be  developed?  If  so,  what  criteria  should 
be  used?  'There  are  a  number  of 
definitions  of  the  geographic  “market” 
that  the  Commission  has  utilized  in 
various  contexts.  Our  one-to-a-market 
waiver  standard  considers  “television 
licensees  in  the  relevant  ADI  television 
market  and  radio  licensees  in  the 
relevant  television  metropolitan 
market.”  **  While  this  provision  may  be 
appropriate  in  the  one-to-a-market 
context,  in  which  television  stations  are 
involved,  is  it  also  usable  in  the  radio/ 
newspaper  context,  where  ownership  of 
television  stations  is  not  involved?  We 
note  in  this  regard  that  television 
stations  do  appear  to  compete  with 
newspapers  in  the  adverstising  market 
and  do  function  as  a  significant  soiurce 
of  news  and  information. 

13.  In  implementing  provisions  of  the 
Telecommunications  Act  of  1996,3‘  we 
noted  that  we  would  continue  to  define 
the  relevant  radio  market  for  purposes 
of  the  radio  contour  overlap  rules  “as 
the  area  encompassed  by  the  principal 
community  contours  (i.e.,  predicted  or 
measured  5  mV/m  for  AM  stations  and 
predicted  3.16  mV/m  for  FM  stations)  of 
the  mutually  overlapping  stations 
proposing  to  have  common 
ownership.”  ^2  Does  this  market 
definition  provide  useful  guidance  for 
evaulating  requests  for  waiver  of  the 
radio/newspaper  cross-ownership  rule? 

14.  Finally,  we  request  comments  on 
whether  the  radio  metro  market,  as 
designated  by  a  nationally  recognized 
ratings  service,  may  be  a  viable 
alternative.  In  this  regard,  we  ask 
commenters  to  address  the  question  of 
whether  broadcast  outlets  licensed  to 
other  communities  in  the  radio  metro 
market  can  be  counted  on  to  provide 
programming  on  local  issues  in  the 
station’s  community  of  license  or  the 
newspaper’s  commtmity  of  publication 
or  area  of  circulation? 

15.  Resolving  how  to  define  the 
boundaries  of  the  relevant  market  does 


“  Section  73.3555  Note  7(1)  of  the  Commission’s 
Rules. 

Pub.  L.  104-104, 110  Stat.  56  (1996). 

Order,  Implementation  of  Sections  202(a)  and 
202(b)(1)  of  the  Telecommunications  Act  of  1996, 
FCC  96-90, 61  F.R.  10689  (released  March  8. 1996) 
at  para  4.' (Footnotes  omitted.)  See  also  47  C.F.R. 

§  73.3555(a)(3)(ii). 
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not  entirely  resolve  the  issue.  Should 
we  count  stations  as  being  in  the 
relevant  market  only  if  they  completely 
encompass  the  market  with  a  certain 
quality  signal  contour;  or  should  media 
outlets  be  counted  as  voices  in  the 
relevant  market  if  a  certain  quality 
signal  contour  overlaps  any  portion  of 
the  relevant  market?  If  the  latter,  should 
we  establish  a  certain  portion  of  the 
relevant  market,  either  in  terms  of  area 
or  population,  that  they  must  overlap  in 
order  to  counted  as  voices  in  that 
market?  What  level  of  overlapping 
signal  contour  would  be  the  appropriate 
measure  in  order  to  capture  accurately 
those  media  outlets  that  should  be 
counted  in  assessing  the  diversity  and 
competition  effects  of  waiving  the 
newspaper/radio  cross-ownership  rule 
in  a  local  market? 

16.  Are  there  other  objective  criteria 
besides  the  number  of  independent 
voices  and  market  size  that  we  should 
specify  that  should  warrant  a  waiver, 
such  as  saving  a  failing  station  or 
newspaper,  reacquisition  of  a  media 
property  by  a  former  owner  so  that  the 
waiver  would  not  truly  be  creating  a 
new  combination  in  the  market,  etc.?  In 
situations  meeting  whatever  objective 
criteria  we  may  adopt  should  we  also 
require  a  showing  of  special 
circumstances?  What  salient  factoid 
should  the  Commission  weigh  in 
determining  whether  the  specific  public 
benefits  flowing  from  the  proposed 
radio/newspaper  combination  overcome 
the  reduction  in  diversity  of  voices? 
Should  applicants  seeking  a  waiver  of 
the  newspaper/radio  cross-ownership 
rule  be  required  to  demonstrate  that 
diversity  will  not  be  diminished,  and 
the  public  interest  will  be  served,  by 
grant  of  the  waiver?  For  example,  to 
address  the  issues  potentially  raised  in 
suburban  communities,  should  the 
parties  involved  be  required  to  describe 
specific  plans  or  efforts  to  enhance 
coverage  of  events  in  a  smaller 
community  within  the  metropolitan 
region?  How  can  we  properly  evaluate 
whether  the  proposed  acquisition  will 
serve  the  people  in  such  neighboring 
municipalities  and  whether  it  will 
increase  content  diversity  in  such 
places?  We  seek  comment  on  these 
issues. 

17.  Finally,  as  we  indicated  above,  the 
newspape'r/radio  cross-ownership  rule 
stands  on  another  foundation  in 
addition  to  diversity,  that  of 
competition.  As  we  stated  in  the  Second 
Report  and  Order,  “Daily  newspapers 
tend  to  be  much  larger  enterprises  than 
television  stations.  Radio  stations  are 
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sigUifiosntly  smaller  than  either.**  ^ 
Accudinglv,  any  move  toward 
looeuiing  the  waiver  requiremw&ts  in 
tl^  context  must  also  be  assessed  in 
twins  of  comp^tion.  A  waivw  that 
mif^t  be  aoomtable  in  terms  of  its 
impact  upon  oiversity  might  create  such 
market  power  in  a  single  entity  that  it 
would  not  be  tolerable  in  twins  of 
competition.  In  this  regard,  we  note  that 
in  1995.  local  newspapws  captured  49% 
of  local  advertising  expenditures  (20.1% 
of  all  advertising)  as  against  a  total  of 
13.3%  of  local  advwttaing  (5.5%  of  all 
advertising)  captured  by  radio 
stations.^  And  the  49%  share  is  usuelly 
captured  by  a  sin^  newspapw  vddle 
the  13.3%  radio  ware  is  ty^cally 
divided  among  a  numbw  of  radio 
rtations.  In  considering  newspaper/ 
radio  waivw  requeste.  should  we 
oonsidw  from  a  competition  standpoint 
die  siae  of  the  mwspapw  involved? 

That  is.  should  we  Wew  a  proposed 
newspaper/radio  combination 
diffiumtly  if  it  involves  a  large  maior 
dailv  newsjMpw  rethw  than  a  small,  but 
not  tailing,  lonl  daily?  If  so.  vriiat  test 
riiould  we  use  to  manure  the  siae  or 
comnetitive  poww  of  the  newsjMper 
involved  in  a  vtaivw  request?  ^ould 
we  require  information  on  the 
pwcwitage  of  local  advertising  dollars 
mat  the  newspiq>w  conunands? 
Ahematively.  should  we  look  at  the 
pwcentaM  m  sudr  dollars  that  would  be 
commanded  by  the  proposed 
newspaper/radio  comb^ation?^  How 
should  we  detwmine  vdiethw  the 
proposed  new^pw/redio  combination 
will  possess  mar)^  poww?  If  we 
estalmsh  a  test  based  on  the  propoitioo 
of  local  advertising  dollars  that  the 
proposed  combination  would  command, 
shomd  we  establish  an  obfective.  bii^t 
line  bendimark  and.  if  so.  what  should 
that  level  be?  YftaX  othw  ol^ective  test 
mi^t  we  use  to  detwmine  vdtathw  a 
proposed  local  newspapw/redio 
ooinbination  would  possess  such  markW 
poww  drat  our  competition  concwns 
would  be  undermined  by  grant  of  a 
waivw?  wrtry  barrim  for 
pro^Mcdve  radio  broadcasters  or 
newsp^rw  oamws  be  inoeased  by 
relaxation  of  our  vmivw  policy?  Vimat 
impact,  if  any.  should  dw  siae  of  the 

»SiicoiW  Import  serf  Owtayaapie  mow. 

^•lacCMP’Ertcwio.  WalWaa 

Advwtiiiiia  At*  aa,  ISS^ 

i*Gtwa  Um  BNMet  sbOtty  otiA  entity  w 
iedtvMinri  to  oMnta  etti^tri^  owMMtip 
toamto  to  to  ^ajhl  todto  stottoM  to  •  Sind* 
ssHlwt  (dmedtoa  on  tlks  nunbar  ofstottons  to  Uw 
WMbsU  •  inflSmU  oats  nt||to  bs  pniMilsd  tqf  s 
•ttoniton  to  wlUdi  thn  IkiSMW  of  saivsnl  stattoas 
to  a  WHtat  iMsdwMa.  or  is  pntclMssd  by.  a  nn{or 
4y)y  annmnspsr  to  tbal  mnmt  Umb  woM  ba 
piatontad  tia  stods  ststtontassupspn 
coHriblBMllQA  pmpoMdL 


media  oudets  involved  also  have  on  our 
divwsity  analysis? 

Administradve  Mattws 

l.  Pursuant  to  ^plicable  procedures 
set  forth  in  Sectioru  1.415  and  1.419  of 
the  Commission’s  Rules.  47  CFR  1.415 
and  1.419.  interested  parties  may  file 
comments  on  or  before  Decembw  9. 

1996.  and  reply  comments  on  or  before 
January  8. 1997.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
plus  six  copies  of  all  corrunents.  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissicmw  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  eleven  coj^es. 
You  should  send  commwits  and  reply 
conunwits  to  Office  of  the  Seci^iiy. 
Federal  Cwnmunications  Conunission. 
1919  M  Street.  N.W..  Washington.  D.C 
20554.  Corrunents  and  reply  commwits 
will  be  available  for  public  inspection 
during  regulw  business  hours  in  the 
FCC  Refugee  Center  (Room  239).  1919 
M  Street.  N.W..  Washi^on.  D.C.  20554. 

n.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunsl^e  Agenda 
peri^  j^vided  they  are  disdosed  as 
provided  in  the  Commission  Rules.  See 
genwally  47  CFR  1.1202. 1.1203.  and 
1.1206(a). 

Ordwing  Qause 

m.  Accordingly,  it  is  ardved  that 
pursuant  to  the  authority  contained  in 
Sections  4  and  303  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  Sections  154  and 
303.  this  Notice  (^Inquiry  is  adopted. 
Federal  Communtcetkms  Oommission. 
WOBataP.Caton. 

Acriag  Secretaiy. 

(FR  Doc.  96-26313  Filed  10-11-9^  6:45  am) 
aajuNO  OQM  sns-ei-e 

47  CFR  Part  73 

PMI  Docket  NO96-404:  RM-667q 

Ruriki  BroadcMUnQ  Serviceai  Mfortin 
«iMlTtplonvill6.TN 

AGENCY:  Pedwel  Communicatiwis 

ACnON:  Prrqiosed  rule. 

SUMMARY:  The  Commission  requests 
commwits  on  a  pWition  by  Thundwboh 
Broadcasting  Qc^pany.  licensee  of 
Station  WCMTtFM),  Qtannel  269A. 
Kfortin,  Twmessee.  requesting  the 
substitution  of  Channw  267C3  for 
Charmel  269A  at  Martin,  Twanessee,  and 
the  modification  of  Station 
WCMT(FM)*s  licwise  to  specify 


operation  on  the  highw  powwed 
channel.  Petitionw  also  requests  the 
deletion  of  vacant  Chaimel  267C3  at 
Tiptonville.  Tennessee.  Channel  267C3 
can  be  allorted  to  Martin  in  compliance 
with  the  Commission*s  minimum 
distance  separation  requiremwits  with  a 
site  restriction  of  14.1  nlometers  (6.8 
miles)  northwest  to  accommodate 
Thunderbolt’s  desired  site.  The 
coordinates  for  Chaimel  267C3  at 
Martin.  Tennessee,  are  36-26-09  and 
86-57-30.  The  coordinates  for  Chaimel 
267C3  at  Tiptonville.  Teimessee.  are  36- 
22-42  and  89-26-30. 

OATES:  Commwits  must  be  filed  on  or 
before  Novembw  25. 1996.  and  reply 
comments  on  or  before  Decembw  10, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitionw.  w  its  counsel  w  consultant, 
as  follows:  John  R.  Garziglia,  Peppw  & 
Coraxaini,  Ll.P..  1776  K  Street,  I^.. 
Suite  200,  Washington.  DC  20006 
(Counsel  for  petitionw). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blmnenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synop^s  of  the  Commission’s  Notice  of 
^posed  Rule  Making,  MM  Docket  No. 
96-204,  adopted  Septembw  27, 1996, 
and  released  Octobw  4, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FGC*s  Reforence  Centw  (Room  239), 

1919  M  Street,  NW..  Washington.  DC. 

The  complete  text  ol  this  decision  may 
also  be  purchased  fitom  the 
Commission’s  copy  contrectw,  ITS,  Inc., 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington.  DC  20037. 

Provisirms  of  the  R^ulatwy 
Flexibility  Act  of  1980  do  not  aqiply  to  ' 
this  proceeding. 

Ktanbws  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  rrmtiw 
is  no  longw  subject  to  Commission 
considwation  w  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  sudr  as  this 
one,  whiA  involve  charmel  allotments. 
See  47  CFR  1.120^)  fru-  rules 
govwning  pwmissible  ex  parte  contacts. 

Fw  information  r^farding  ptopw 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Suhjods  in  47  CFR  Put  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-26365  Filed  10-11-96;  8:45  am] 
BILLMO  COD€  8712-01-F 


DEPARTMENT  OF  ENERGY 
48  CFR  Parts  917, 950, 952,  and  970 

RIN  1991-AB28 

Acquisition  Regulation;  Department  of 
Energy  Management  and  Operating 
Contracts 

agency:  Deptirtment  of  Energy. 

ACTION:  Correction  to  Notice  of  limited 
reopening  of  the  comment  period. 

SUMMARY:  This  document  corrects  the 
notice  of  reopening  of  the  comment 
period  published  on  October  10, 1996 
(61  FR  53185).  The  notice  reopening  the 
comment  period  proposed  additional 
changes  to  the  Department’s  proposed 
rule  published  on  June  24, 1996  (61  FR 
32588]  incorporating  certain  contract 
reform  initiatives.  The  notice  reopening 
the  comment  period  proposed 
additional  changes  to  48  CFR  970.5204— 
2,  Environment,  Safety  and  Health.  The 
purpose  of  today’s  correction  is  to 
republish  the  clause  proposed  in  the 
October  10, 1996  notice. 

DATE:  Written  comments  (1  copy)  on 
this  document  must  be  submitted  by 
October  25, 1996. 

ADDRESSES:  All  comments  are  to  be 
submitted  to  Connie  P.  Fournier,  Office 
of  Policy  (HR-51),  Department  of 
Energy,  1000  Independence  Avenue, 

SW,  Washington,  DC  20585,  (202)  586- 
8245;  (202)  586-0545  (facsimile); 
connie.foumiei@hq.doe.gov  (Internet). 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  pubUshed,  the  notice  reopening 
the  comment  period  contained  errors  in 
the  clause  which  could  be  confusing  to 
the  reader.  Ehie  to  the  editorial  nature  of 
the  changes  and  because  the  Department 
has  sent  actual  copies  of  this  notice  to 
those  who  conunented  on  the  Notice  of 
Proposed  Rulemaking,  the  Department 
has  not  extended  the  comment  period 
which  remains  October  25, 1996. 

Correction  of  Publication 

Accordingly,  the  notice  reopening  the 
comment  period  for  48  CFR  Parts  917, 
950,  952  and  970  published  on  October 
10, 1996,  which  was  the  subject  of  FR 
Doc.  96-26083  is  corrected  as  follows: 


970.5204-2  [Corrected] 

1.  At  page  53186,  beginning  at  coliunn 
1,  §  970.5204-2  is  corrected  to  read: 

970.5204-2  integration  of  Environment, 
Safety  and  Heaith  into  Work  Pianning  and 
Execution 

As  prescribed  in  48  CFR  (DEAR)  970.2303- 
2(a],  insert  the  following  clause. 

Integration  of  Environment,  Safety  and 
Health  into  Work  Planning  and  Execution 
(Month  and  Year  TBE) 

(а)  In  performing  work  under  this  contract, 
the  contractor  shall  perform  work  safely,  in 

a  maimer  that  ensvires  adequate  protection 
for  employees,  the  public,  and  the 
environment,  and  shall  be  accountable  for 
the  safe  performance  of  work.  Employees 
include  subcontractor  employees.  In 
accomplishment  of  this  requirement,  the 
contractor  shall  implement  programs  to 
prevent  accidents,  releases,  and  exposures. 
The  contractor  shall  ensure  that  management 
of  environment,  safety  and  health  (ES&H) 
functions  and  activities  becomes  an  integral 
and  discernible  part  of  the  contractor’s  work 
planning  and  execution  processes.  The 
contractor  shall,  in  the  performance  of  work, 
ensure  that: 

(1)  Line  management  is  responsible  for  the 
protection  of  employees,  the  public,  and  the 
environment.  Line  management  includes 
those  contractor  and  subcontractor 
employees  managing  or  supervising 
employees  performing  work. 

(2)  Clear  and  unambiguous  lines  of 
authority  and  responsibility  for  ensuring 
ES&H  are  established  and  maintained  at  all 
organizational  levels. 

(3)  Personnel  possess  the  experience, 
knowledge,  skills,  and  abilities  that  are 
necessary  to  discharge  their  responsibilities. 

(4)  Resources  are  effectively  allocated  to 
address  ES&H,  programmatic,  and 
operational  considerations.  Protecting 
employees,  the  public,  and  the  environment 
is  a  priority  whenever  activities  are  planned 
and  performed. 

(5)  Before  work  is  performed,  the 
associated  hazards  are  evaluated  and  an 
agreed-upon  set  of  ES&H  standards  and 
requirements  are  established  which,  if 
properly  implemented,  provide  adequate 
assurance  that  employees,  the  public,  and  the 
environment  are  protected  from  adverse 
consequences. 

(б)  Administrative  and  engineering 
controls  to  prevent  and  mitigate  hazards  are 
tailored  to  the  work  being  performed  and 
associated  hazards.  Emphasis  should  be  on 
designing  the  work  and/or  controls  to  reduce 
or  eliminate  the  hazards. 

(7)  The  conditions  and  requirements  to  be 
satisfied  for  operations  to  be  initiated  and 
conducted  are  clearly  established  and  agreed- 
upon.  These  agreed-upon  conditions  and 
requirements  are  requirements  of  the  contract 
and  binding  upon  the  contractor.  The  extent 
of  documentation  and  level  of  authority  for 
agreement  shall  be  tailored  to  the  complexity 
and  hazards  associated  with  the  work  and 
shall  be  established  in  the  Safety 
Management  System  (System). 

(b)  The  contractor  shall  manage  and 
perform  work  in  accordance  with  a 


documented  System  that  fulfills  all 
conditions  in  paragraph  (a)  of  this  clause  at 
a  minimum.  The  contractor  shall  exercise  a 
degree  of  care  commensurate  with  the  work 
and  the  associated  hazards.  Documentation 
of  the  System  shall  describe  how  the 
contractor  will: 

(1)  define  the  scope  of  work 

(2)  identify  and  analyze  hazards  associated 
with  the  work 

(3)  develop  and  implement  hazard  controls 

(4)  perform  work  within  controls,  and 

(5)  provide  feedback  on  adequacy  of 
controls  and  continue  to  improve  safety 
management. 

(c)  The  System  shall  describe  how  the 
contractor  will  establish,  document,  and 
implement  safety  performance  objectives, 
performance  measures,  and  commitments  in 
response  to  DOE  program  and  budget 
execution  guidance  while  maintaining  the 
integrity  of  the  System.  The  System  shall  also 
describe  how  the  contractor  will  measure 
system  effectiveness. 

(d)  The  contractor  shall  comply  with,  and 
assist  the  Department  of  Energy  in  complying 
with  all  applicable  laws  and  regulations,  and 
applicable  directives  identified  in  the  clause 
of  this  contract  on  Laws,  Regulations,  and 
DOE  Directives.  The  contractor  shall 
cooperate  with  Federal  and  non-Federal 
agencies  having  jurisdiction  over  ES&H 
matters  under  this  contract. 

(e)  The  contractor  shall  submit  to  the 
contracting  officer  documentation  of  its 
System  for  review  and  approval.  Dates  for 
submittal,  discussions,  and  revisions  to  the 
System  will  be  established  by  the  contracting 
officer.  Guidance  on  the  preparation,  content, 
review,  and  approval  of  the  System 
addressing  all  aspects  of  ES&H  is  provided  in 
DOE  Guide  G  450.4,  “Integrated  Safety 
Management,’’  and  successor  documents. 
Additional  guidance  regarding  the  System 
may  be  provided  by  the  contracting  officer. 
On  an  annual  basis,  the  contractor  shall 
review  and  update,  for  DOE  approval,  its 
safety  performance  objectives,  performance 
measures,  and  commitments  consistent  with 
and  in  response  to  DOE’s  program  and 
budget  execution  guidance  and  direction. 
Resources  shall  be  identified  and  allocated  to 
meet  the  safety  objectives  and  performance 
commitments  as  well  as  maintain  the 
integrity  of  the  entire  System.  Accordingly, 
the  System  shall  be  integrated  with  the 
contractor’s  business  processes  for  work 
planning,  budgeting,  authorization, 

,  execution,  and  change  control. 

(f)  The  contractor  shall  promptly  evaluate 
and  resolve  any  noncompliance  with 
applicable  ES&H  requirements  and  the 
System.  If  the  contractor  fails  to  provide 
resolution  or  if,  at  any  time,  the  contractor’s 
acts  or  failure  to  act  causes  substantial  harm 
or  an  imminent  danger  to  the  environment  or 
health  and  safety  of  employees  or  the  public, 
the  contracting  officer  may  issue  an  older 
stopping  work  in  whole  or  in  part.  Any  stop 
work  order  issued  under  this  clause 
(including  a  stop  work  order  issued  by  the 
contractor  to  a  subcontractor  in  accordance 
with  paragraph  (g)  of  this  clause)  shall  be 
without  prejudice  to  any  other  legal  or 
contractual  rights  of  the  Government 
Thereafter,  an  order  authorizing  the 
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resumption  of  the  work  may  be  issued  at  the 
discretion  of  the  contracting  officer.  The 
contractor  shall  not  be  entitled  to  an 
extension  of  time  or  additional  fee  or 
damages  by  reason  of,  or  in  connection  with, 
any  work  stoppage  ordered  in  accordance 
with  this  clause. 

(g)  The  contractor  shall  provide  in  its 
purchasing  system,  required  under  the  clause 
of  this  contract  entitled.  Contractor 
Purchasing  System,  policies,  practices,  and 
procedmes  for  the  flowdown  of  requirements 
of  this  clause,  as  appropriate,  to  subcontract 
performance  of  work  on-site  at  a  DOE-owned 


or  -leased  facility.  Depending  on  the 
complexity  and  hazards  associated  with  the 
worlL  the  purchasing  agent  may  request  that 
the  subcontractor  submit  a  Safety 
Management  System  for  the  purchasing 
agent’s  review  and  approval.  Such 
subcontracts  shall  provide  for  the  right  to 
stop  work  under  the  conditions  described  in 
paragraph  (f)  of  this  clause. 

(h)  The  contractor  shall  be  responsible  for 
compliance  with  the  ES&H  requirements 
applicable  to  this  contract  regardless  of  the 
performer  of  the  work. 


(I)  For  the  purposes  of  this  clause,  safety 
encompasses  environment,  safety  and  health, 
including  pollution  prevention  and  waste 
minimization. 

Issued  in  Washington,  D.C  on  October  9, 
1996. 

Steve  Mournighan, 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 
[FR  Doc.  96-26419  Filed  10-10-96;  10:47 
am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Determination  Not  To  Revoke 
Antidumping  Duty  Orders  and 
Findings  Nor  To  Terminate  Suspended 
Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Determination  not  to  revoke 
antidumping  duty  orders  and  Hndings 
nor  to  terminate  suspended 
investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 

EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  of  the 
orders  and  findings  listed  below  for  the 
most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25{d)(4Ki)  of  the 
Department’s  regulations,  on  July  1, 
1996,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 


these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department’s  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  termina  te  the  suspended 
investigations.  In  addition,  due  to  a 
clerical  error,  we  inadvertently  listed 
the  antidumping  duty  order  covering 
High  Power  Microwave  Amplifiers  and 
Components  from  Japan  in  our  July  1, 
1996  Notice  of  Intent  to  Revoke.  We  did 
not  intend  to  revoke  this  duty  order 
pursuant  to  19  CFR  353.25(d)(4)(i). 

Antidumping  Proceeding 

A-831-801,  Armenia,  Solid  Urea, 
Objection  Date:  July  19, 1996, 

Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-832-801,  Azerbaijan,  Solid  Urea, 
Objection  Date:  July  19, 1996, 

Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-833-801,  Georgia,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-428-803,  Germany,  Industrial 
Nitrocellulose,  Objection  Date:  July 

29, 1996,  Objector:  Hercules 
Incorporated,  Contact:  Todd  Peterson 
at  (202)  482-4195 

A-507-502,  Iran,  In-Shell  Pistachio 
Nuts,  Objection  Date:  July  18, 1996, 
Objector:  California  Pistachio 
Commission,  Western  Pistachio 
Association,  Contact:  Valerie  Turoscy 
at  (202) 482-0145 
A-588-605,  Japan,  Cast  Iron  Pipe 
Fittings,  Objection  Date:  July  23, 1996, 
Objector:  Grinnell  Corp.,  Ward 
Manufacturing,  Inc.,  Contact:  Sheila 
Forbes  at  (202)  482-5253 
A-588-812,  Japan,  Industrial 
Nitrocellulose,  Objection  Date:  July 

29, 1996,  Objector:  Hercules 


Incorporated,  Contact:  Rebecca 
Trainor  at  (202)  482-0666 

A-588-041,  Japan,  Synthetic 
Methionine,  Objection  Date:  July  25, 
1996,  July  31, 1996,  Objector:  Degussa 
Corp.,  Novus  International  Inc., 
Contact:  Charles  Riggle  at  (202)  482- 
0650 

A-834-801,  Kazakhstan,  Solid  Urea, 
Objection  Date:  July  19, 1996, 

Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact;  Thomas  Barlow  at  (202)  482- 
0410 

A-835-801,  Kyrgyzstan,  Solid  Urea, 
Objection  Date:  July  19, 1996, 

Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact;  Thomas  Barlow  at  (202)  482- 
0410 

A-449-801,  Latvia,  Solid  Urea, 

Objection  Date:  July  19, 1996, 

Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-451-801,  Lithuania,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-841-801,  Moldova,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Bartow  at  (202)  482- 
0410 

At-485-601,  Romania,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Tom  Futtner  at  (202)  482- 
3813 

A-821-801,  Russia,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-580-805,  South  Korea,  Industrial 
Nitrocellulose,  Objection  Date:  July 

29, 1996,  Objector:  Hercules 
Incorporated,  Contact:  Rebecca 
Trainor  at  (202)  482-0666 

A-842-801,  'Tajikistan,  Solid  Urea, 
Objection  Date;  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-570-802,  The  People’s  Republic  of 
China,  Industrial  Nitrocellulose, 
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Objection  Date:  July  29, 1996, 
Objector:  Hercules  Incorporated, 
Contact:  Rebecca  Trainor  at  (202) 
482-0666 

A-823-801,  The  Ukraine,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-843-801,  Turkmenistan,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Producers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

A-844-801,  Uzbekistan,  Solid  Urea, 
Objection  Date:  July  19, 1996, 
Objector:  Ad  Hoc  Committee  of 
Domestic  Nitrogen  Prodvicers, 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

Dated:  October  4, 1996. 

Barbara  R.  Stafibrd, 

Deputy  Assistant  Secretary  for  AD/CVD 

Eriforcement. 

(FR  Doc.  96-26352  Filed  10-11-96;  8:45  am) 

BaXJNQ  CODE  3510-OS-M 


[A-201-820] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 

Fresh  Tomatoes  From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Rudman  or  Jennifer  Katt,  Office 
of  AD/CVD  Enforcement,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-0192  or  (202) 482-0498, 
respectively. 

POSTPONEMENT  OF  PRELIMINARY 
DETERMINATION:  On  April  18, 1996,  the 
Department  of  Commerce  (the 
Department)  initiated  an  antidmnping 
duty  investigation  of  fresh  tomatoes 
from  Mexico  (61  FR  18377,  April  25, 
1996). 

In  accordance  with  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930 
(the  Act),  on  July  26, 1996,  the 
petitioners '  made  a  timely  request  for 
an  extension  of  the  period  within  which 
the  preliminary  determination  must  be 


'  The  petitioners  in  this  investigation  are:  The 
Florida  Tomato  Growers  Exchange;  the  Florida 
Tomato  Exchange;  the  Tontato  Committee  of  the 
Florida  Fruit  and  Vegetable  Association;  the  South 
Caroliiia  Tomato  Association;  the  Gadsden  County 
Tomato  Growers  Association;  and  an  Ad  Hoc  Group 
of  Florida,  California,  Georgia,  Pennsylvania,  South 
Carolina,  and  Virginia  Tomato  Growers. 


made.  In  accordance  with  section 
733(c)(1)(A)  of  the  Act  and  section 
353.15(c)  of  the  Department’s 
regulations,  on  August  5, 1996,  we 
published  the  Notice  of  Postponement 
of  Preliminary  Antidumping  Duty 
Determination:  Fresh  Tomatoes  from 
Mexico  (61  FR  40607),  postponing  our 
preliminary  determination  in  this 
investigation  imtil  no  later  than  October 

7. 1996. 

The  Department  is  further  postponing 
the  preliminary  determination  in  this 
investigation  until  no  later  than  October 

28. 1996.  This  further  postponement  is 
necessary  to  provide  additional  time  for 
the  Department  to  consider  certain 
novel  issues  which  have  been  raised  by 
the  parties.  The  respondent  parties  have 
been  cooperating  in  this  investigation 
and  thus,  further  postponement  is 
appropriate. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act,  and  19  CFR 
353.15(d). 

Dated:  October  7, 1996. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary  Import 
Administration. 

(FR  Doc.  96-26357  Filed  10-11-96;  8:45  am) 
BILLING  CODE  3510-OS-P 


[A-570-815] 

Sulfanilic  Acid  From  the  People’s 
Republic  of  China;  Final  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  and 
partial  rescission  of  antidtunping  duty 
administrative  review. 

summary:  On  Jtme  7, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
sulfanilic  acid  from  ffio  People’s 
Republic  of  China  (PRC).  This  review 
covers  the  period  August  1, 1994 
through  July  31, 1995. 

EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Price  or  Maureen  Flannery, 

Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482^733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 


the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  .A.ct 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  Jime  7, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  29073)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  sulfanilic 
acid  firom  the  PRC  (57  FR  37524,  August 
19, 1992).  We  conducted  a  hearing  on 
July  24, 1996.  We  have  now  completed 
the  administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are  all 
grades  of  sulfanilic  acid,  which  include 
technical  (or  crude)  sulfanilic  acid, 
refined  (or  purified)  sulfaniUc  acid  and 
sodimn  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfouation  of  aniline  with  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brightenere, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfaniuc  acid  contains  96 
percent  minimum  sulfanilic  acid,  1.0 
percent  maximum  aniline,  and  1.0 
percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid 
contains  98  percent  minimum  sulfanilic 
acid,  0.5  percent  maximum  aniline  and 
0.25  percent  maximum  alkali  insoluble 
materials. 

Sodium  salt  is  a  powder,  granular  or 
crystalline  material  which  contains  75 
percent  minimum  equivalent  sulfanilic 
acid,  0.5  percent  maximum  aniline 
based  on  the  equivalent  sulfanilic  acid 
content,  and  0.25  percent  maximum 
alkali  insoluble  materials  based  on  the 
equivalent  sulfanilic  acid  content. 

This  merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheadings  2921.42.22  and  2921.42.90. 
Although  die  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tliis  review  covers  13  manufacturers/ 
exporters  of  sulfanilic  acid  from  the 
PRC,  and  the  period  August  1, 1994 
through  July  31, 1995. 
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Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  horn  Yude 
Chemical  Industry  Co.  (Yude),  Zhenxing 
Chemical  Industry  Co.  (Zhenxing), 
Sinochem  Hebei  Import  and  Export 
Corporation  (Sinochem  Hebei),  PHT 
International,  Inc.  (PHT),  and  New 
Chemic  (U.S.A.),  Inc.  (New  Chemic) 
(collectively,  respondents);  and  firom  the 
petitioner.  Nation  Ford  Chemical 
Company.  At  the  request  of  PHT  and  the 
petitioner,  a  public  hearing  was  held  on 
July  24, 1996. 

Comment  1 

Petitioner  argues  that,  because  sales  to 
the  United  States  of  sulfanilic  acid 
produced  by  Yude  and  Zhenxing  were 
made  by  China  National  Chemical 
Construction  Corporation  (CNCCC), 
Yude  and  Zhenxing  are  not  the  proper 
respondents  in  this  case.  Instead, 
petitioner  contends  that  CNCCC  is  the 
proper  respondent. 

Petit^ner  states  that,  in  the 
preliminary  results,  the  Department 
considered  sales  to  PHT.  the  U.S. 
importer,  of  sulfanilic  acid  produced  by 
Yude  and  Zhenxing  to  be  constnacted 
export  price  (CEP)  sales  because  PHT  is 
affiliated  with  Yude  and  Zhenxing. 
However,  petitioner  notes  that  Yude  and 
Zhenxing  are  not  related  to  CNCCC, 
Yude  and  Zhenxing  sold  the  sulfanilic 
acid  to  CNCCC,  CNCCC  exported  the 
sulfanilic  acid  produced  by  Yude  and 
Zhenxing  to  the  United  States  after 
purchasing  the  sulfanilic  acid,  and 
CNCCC,  not  PHT,  paid  Yude  and 
Zhenxing  for  the  sulfanilic  acid.  As  a 
result,  petitioner  contends  that  CNCCC 
is  the  proper  respondent  in  this  review 
with  respect  to  these  sales,  and  that 
Yude  and  ZJienxing  are  not  entitled  to 
a  separate  margin  and  should  receive 
the  PRC-wide  rate  of  85.20  percent. 
Petitioner  further  argues  that  CNCCC  is 
a  named  respondent  in  this  review  and 
did  not  respond  to  the  questionnaire 
sent  to  it  by  the  Department. 
Accordingly,  petitioner  claims  that  the 
margin  which  should  be  assigned  to 
•  CNCCC,  as  the  exporter,  should  be 
based  on  facts  available  and  should  be 
the  PRC-wide  rate  of  85.20  percent. 

Respondents  reply  that  Yude  and 
Zhenxing  are  the  proper  respondents 
because  they  set  the  export  price,  and 
'these  sales  were  properly  reported  and 
treated  as  CEP  sales.  According  tp 
respondents,  PHT  negotiates  the  export 
price  with  Yude  and  Zhenxing  directly, 
and  CNCCC  simply  processes  the 
paperwork.  Respondents  contrast  this 
situation  with  a  typical  sale  involving  a 
PRC  trading  company,  in  which  the  U.S. 


importer  negotiates  the  export  price 
with  the  trading  company,  not  the 
factory,  and  the  trading  company 
sources  the  product  from  the  factory, 
even  though  the  U.S.  importer  often 
knows  of  and  specifies  the  factory  in  its 
order.  Respondents  further  note  that  the 
invoices  to  PHT  are  from  either  Yude  or 
Zhenxing,  not  from  CNCCC,  and  that, 
prior  to  the  establishment  of  the  joint 
ventures,  the  invoices  were  from 
CNCCC.  Respondents  cite  the 
Department’s  proposed  regulations, 
which  state  that  the  Department  will 
normally  use  the  date  of  invoice  as  the 
date  of  sale.  As  a  result,  respondents 
argue,  since  the  invoice  date  establishes 
the  date  of  sale,  and  since  invoices  are 
between  either  Yude  and  Zhenxing  and 
PHT  or  between  PHT  and  its 
unaffiliated  U.S.  customers,  the  first 
unrelated  U.S.  sale  is  between  PHT  and 
its  unrelated  U.S.  customers,  and  Yude 
and  Zlhenxing  are  the  proper 
respondents. 

[department’s  Position 

We  disagree  with  petitioner,  and  have 
continued  to  consider  these  sales  to  be 
CEP  sales  made  by  Yude  and  Zhenxing. 
We  found  at  verification  that  CNCCC’s 
role  in  the  sale  of  the  merchandise  to 
the  United  States  is  limited  to 
processing  paperwork,  such  as  packing 
lists,  and  arranging  for  shipments,  and 
that  CNCCC  receives  a  profit  for  these 
activities.  We  also  found  that  PHT  talks 
to  the  factories  two  or  three  times  each 
year  to  negotiate  the  price  between  PHT 
and  the  factories,  and  that  the  price  paid 
to  the  factory  is  fairly  constant.  We  did 
find  that  PHT  pays  CNCCC,  who  then 
pays  the  factories.  However,  payment  is 
made  this  way  because  the  factories  are 
small  and  do  not  have  foreign  exchange 
bank  accounts,  and  the  transaction 
between  CNCCC  and  the  factories  is 
made  in  renminbi.  See  page  3  of  the 
May  30, 1996  PHT  verification  report. 
Since  the  price  to  PHT  is  determined 
through  negotiations  with  Yude  and 
Zhenxing,  and  CNCCC’s  role  is  limited 
to  processing  paperwork,  Yude  and 
Zhenxing  are  the  proper  respondents  in 
this  review,  and  we  have  reviewed 
PHT’s  sales  to  its  unaffiliated  customers. 
As  in  the  preliminary  results  of  review, 
Yude  and  Zhenxing  have  received  a 
separate  rate,  and  CNCCC  has  received 
a  rate  based  on  facts  available  because 
it  did  not  respond  to  the  questionnaire. 

Comment  2 

Petitioner  argues  that  use  of  Indian 
import  prices  of  aniline  as  the  surrogate 
value  for  aniline  is  inappropriate. 
Petitioner  contends  that  the  domestic 
market  prices  of  aniline  reported  in 
Chemical  Business  and  Chemical 


Weekly  should  be  used  as  surrogate 
values  because  they  accurately  reflect 
the  prices  paid  for  aniline  by  Indian 
manufacturers  of  sulfanilic  acid.  It  notes 
that  the  import  value  of  aniline  used  for 
the  preliminary  results  of  review  is  less 
than  half  the  prices  reported  in 
Chemical  Business  and  Chemical 
Weekly. 

Petitioner  states  that,  in  selecting 
surrogate  values  for  a  factors-of- 
production  analysis,  the  Department 
attempts  to  calculate  values  for  raw 
materials  in  a  manner  which  closely 
approximates  the  actual  costs  of  the  raw 
materials  paid  by  manufacturers  in  the 
surrogate  coimtry  market.  As  support, 
petitioner  cites  to  19  U.S.C.  §  1677b(c), 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  from  the 
People’s  Republic  of  China  (59  FR 
66895,  December  28, 1994)  (Coumarin), 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Vaiue: 

Saccharin  from  the  People’s  Republic  of 
China  (59  FR  58818,  November  15, 

1994)  (Saccharin). 

Petitioner  contends  that  the  data  it 
submitted  from  Chemical  Business  and 
Chemical  Weekly  provide  the  most 
accurate  source  of  surrogate  values  for 
aniline,  and  points  to  the  consistency  of 
the  data  reported  in  those  publications 
as  an  indication  of  the  accuracy  and 
reliability  of  that  data.  It  states  that  the 
fact  that  the  import  value  of  aniline  is 
so  much  lower  than  the  prices  reported 
in  Chemical  Business  and  Chemical 
Weekly  is  evidence  that  the  prices  in 
those  publications  are  more  reliable. 
Petitioner  notes  that  these  publications 
have  been  used  as  sources  of  surrogate 
values  in  other  cases,  including  the 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Sebacic  Acid 
from  the  People’s  Republic  of  China  (59 
FR  28053,  May  31, 1994)  (Sebacic  Acid) 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
from  the  People’s  Republic  of  China  (61 
FR  19026,  April  30, 1996)  (Bicycles), 
and  were  also  used  to  determine 
surrogate  values  for  sulfuric  acid  and 
activated  carbon  in  the  preliminary 
results  of  this  review.  According  to 
petitioner,  it  makes  no  sense  for  the 
Department  to  use  Chemical  Business 
and  Chemical  Weekly  for  two  surrogate 
values  in  this  review,  but  to  reject  them 
for  valuing  aniline. 

Petitioner  further  argues  that  there  is 
nothing  on  the  record  to  suggest  that  the 
PRC  producers  only  use  aniline 
imported  into  the  PRC,  or  that  Indian 
manufacturers  of  sulfanilic  acid  only 
use  imported  aniline.  Without 
substantial  evidence  pointing  to  import 
values  as  the  source  for  the  surrogate 
values,  it  believes  that  the  Department 
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should  not  rely  on  the  low  import 
values. 

Moreover,  petitioner  contends  that  the 
Indian  import  statistics  used  by  the 
Department  for  the  preliminary  results 
reflect  the  value  of  the  imiline  at  the 
foreign  port  of  export,  and,  therefore, 
the  cost  to  produce  aniline  in  the 
coimtry  of  exportation,  not  India.  As  a 
result,  the  import  statistics  do  not  reflect 
costs  incurrea  by  Indian  sulfanilic  acid 
manufacturers  and  should  be  rejected. 

Petitioner  also  claims  that  reliance  on 
Indian  import  statistics  assumes  that 
Indian  sulWilic  acid  producers  can 

fmrchase  aniline  in  bulk  quantities  at 
ow  per-unit  prices,  noting  that 
chemicals  such  as  aniline  are  imported 
in  large  quantities  by  Indian  importers. 
By  contrast,  Indian  sulfanilic  acid 
producers  are  small  operations  without 
the  need  or  ability  to  purchase,  store,  or 
use  large  volumes  of  aniline,  and  would 
pay  a  mgher  per-ynit  cost  than  do 
Indian  importers  of  such  chemicals. 
Petitioner  argues  that  the  reported 
Indian  domestic  prices  of  aniline  in 
Chemical  Business  and  Chemical 
Weekly  reflect  the  development  of  the 
Indian  industry,  which  is  similar  to  that 
of  the  Chinese  industry  and  consists  of 
smaller  facilities  without  modem, 
efficient  methods  of  production. 

Petitioner  contends  that  respondents’ 
argument  in  comments  submitted  before 
the  preliminary  results  that  the 
Department  should  disregard  the 
domestic  prices  of  aniline,  a  petroleiun- 
based  product,  in  Chemical  Business 
and  Chemical  IVeek/v  because  India  is 
not  a  petrolexim  producing  country, 
resulting  in  artificially  hi^  domestic 
aniline  prices,  is  imfounded.  Petitioner 
states  that  respondents  have  not  offered 
support  for  this  claim,  and  notes  that 
leading  aniline  exporters,  such  as  Japan 
or  the  Netherlands,  do  not  produce  large 
amounts  of  petroleum.  Accordingly, 
petitioner  contends  that  petroleum 
production  does  not  determine  the  price 
of  aniline. 

Petitioner  further  contends  that  the 
import  prices  should  not  be  used 
because  they  cover  a  period  prior  to  the 
period  of  review  and  do  not  include 
Imports  during  four  months  of  the 
period  of  review.  According  to 
petitioner,  by  contrast,  the  data 
provided  by  petitioner  in  Chemical 
Business  and  Chemical  Weekly  cover 
the  entire  period  of  review. 

Lastly,  petitioner  argues  that  the 
Department  has  considered  whether 
Indian  import  statistics  merit 
consideration  as  surrogate  values  in 
other  cases.  Petitioner  cites  specifically 
to  Coumarin,  in  which  the  Department 
foxmd  that  Indian  import  statistics  for 
chlorine  were  aberrational  because  they 


varied  sharply  from  "nmnerous 
examples  of  alternative  price  sources,” 
and  therefore  did  not  use  the  import 
values  for  chlorine.  Instead,  the 
Department  used  non-publicly  available 
price  quotes  supplied  oy  the  petitioner. 
Petitioner  also  notes  that  counsel  for 
respondents  has  argued  in  other  cases 
that  import  values  were  aberrational  and 
should  not  be  used  as  surrogate  values, 
citing  to  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfur 
Dyes,  Including  Sulfur  Vat  Dyes,  from 
the  People’s  Republic  of  China  (58  FR 
7537,  February  8, 1993),  and  Saccharin. 
Petitioner  contends  that  the  situation  in 
this  case  is  no  different,  because  a 
number  of  sources  of  information  on  the 
record  of  this  review  indicate  that  the 
value  of  aniline  is  at  least  two  times 
greater  than  the  import  value  used  by 
the  Department  in  the  preliminary 
results  of  review.  ' 

Respondents  contend  that  the 
Department  should  continue  to  use 
import  prices  for  valuing  aniline,  as  was 
done  ip  the  less-than-fair-value  (LTFV) 
investigation  of  this  case  (see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfanilic  Acid  from  the 
People’s  Republic  of  China  (57  FR 
29705,  July  6, 1992)  [Sulfanilic  Acid)]. 
They  state  that  the  Department’s 
primary  objective  in  a  review  is  to 
calculate  antidumping  margins  as 
accurately  as  possible  for  the  PRC 
producers/exporters,  citing  the  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  from  the  People’s  Republic  of 
China  (56  FR  55271,  October  25, 1991) 
(Fans).  To  do  so,  the  Department  must 
determine  the  actual  cost  of  aniline  for  * 
an  Indian  manufactiuer  that  produces 
sulfanilic  acid  for  export.  They  state  that 
the  evidence  on  the  record  of  this 
review  shows  that  Indian  sulfanilic  acid 
producers  use  imported  aniline  to 
produce  sulfanilic  acid  for  export.  They 
note  that  they  have  submitted  to  the 
record  a  letter  from  an  Indian  sulfanilic 
acid  producer  stating  that  it  uses 
imported  aniline  to  produce  sulfanilic 
acid  for  export,  a  letter  from  an  Indian 
sulfanilic  acid  exporter  describing  in 
detail  how  an  Indian  producer  uses 
imported  aniline  for  export  without 
paying  import  duties,  and  a  letter  fiom 
a  sulfanilic  acid  end  user  stating  that 
Indian  sulfanilic  acid  producers  could 
not  use  domestic  aniline  to  produce 
sulfanilic  acid  for  export  because  their 
prices  would  not  be  competitive.  They 
contend  that  since  there  is  no  publicly 
available  published  information 
regarding  the  source  of  aniline  for 
Indian  sulfanilic  acid  producers,  the 
Department  must  rely  on  this  next  best 


information  to  show  that  imported 
aniline  is  used  by  Indian  sulfanilic  acid 
producers.  They  further  note  that  there 
is  nothing  on  the  record  showing  that 
Indian  manufacturers  use  domestically- 
produced  aniline  to  produce  sulfanilic 
acid  for  export. 

According  to  respondents,  the 
domestic  Indian  aniline  market  is 
inefficient  and  protected  by  high  tariffs. 
Therefore,  respondents  argue,  Indian- 
produced  aniline  is  very  expensive,  and 
the  Indian  government  allows  aniline  to 
be  imported  duty  free  for  production  of 
sulfanilic  acid  for  export.  Respondents 
contend  that  petitioner  fails  to  take  into 
account  that  ffidian  sulfanilic  acid 
producers  use  different  aniline  inputs 
for  producing  sulfanijic  acid  for  the 
domestic  and  export  markets. 
Respondents  state  that,  while  the  prices 
reported  in  Chemical  Business  and 
Chemical  Weekly  may  reflect  the  cost  of 
domestically-produced  aniline,  they  do 
not  reflect  the  cost  of  imported  aniline 
used  to  produce  sulfanilic  acid  for 
export  and  should  therefore  be  rejected 
in  favor  of  import  prices.  , 

They  further  claim  that  the  Indian 
import  prices  are  not  aberrational, 
stating  that  they  are  close  to  the  world 
market  price  and  have  remained 
relatively  steady  during  the  period  of 
review.  They  argue  that  the  fact  that  the 
import  prices  are  very  stable  reflects  a 
consistency  in  grade,  type,  and  quality 
of  the  aniline  imported  into  India. 
Lastly,  respondents  note  that  the 
Department  is  not  required  to  choose 
one  source  of  surrogate  information  to 
value  all  factors  in  the  face  of  evidence 
that  it  will  lead  to  inaccurate  results, 
and  that  the  Department  has  access  to 
Indian  import  statistics  covering  the 
entire  period  of  review. 

Department’s  Position 
We  disagree  with  petitioner.  The 
evidence  placed  on  the  record  of  this 
review  by  the  respondents  indicates  that 
Indian  sulfanilic  acid  producers  use 
imported  aniline  in  their  production 
process  when  they  produce  sulfanilic 
acid  for  export  (see  Appendix  2B  of 
respondents’  April  11, 1996 
submission).  Therefore,  these  values 
best  approximate  the  cost  paid  by  the 
sulfanilic  acid  exporters  in  India,  and 
we  have  continued  to  use  import  prices 
reported  in  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India,  Volume  11 — 
Imports  (Indian  Import  Statistics)  to 
value  aniline  for  the  final  results  of 
review,  as  in  the  LTFV  investigation  of 
this  case  (see  our  response  to  Comment 
1  in  Sulfanilic  Acid).  For  the  final 
results  of  review,  we  have  used  import 
statistics  for  the  months  of  the  period  of 
review  which  were  unavailable  at  the 
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time  of  the  preliminary  results  of 
review. 

■  With  regard  to  petitioner’s  argument 
that  the  import  statistics  reflect  the 
value  at  the  port  of  export,  we  note  that 
the  introductory  comments  to  the 
Indian  Import  Statistics  state  that  the 
values  are  reported  on  a  GIF  (cost, 
insurance,  height]  basis  (see  our 
response  to  Comment  3).  Therefore,  we 
disagree  with  petitioner  that  the  import 
values  are  inappropriate  because  they 
reflect  only  the  cost  to  produce  in  the 
country  of  exportation. 

Contrary  to  petitioner’s  argument  that 
it  does  not  make  sense  to  reject 
Chemical  Business  and  Chemical 
Weekly  for  aniline  but  to  use  them  for 
other  factors,  we  believe  that  we  can  use 
different  sources  for  valuing  different 
factors  when  we  find  that  the  surrogate 
values  are  appropriate.  Therefore,  it  is 
not  inappropriate  to  use  the  Indian 
Import  Statistics  to  value  aniline  and  to 
use  Chemical  Business  and  Chemical 
Weekly  to  value  other  factors. 

Comment  3 

Petitioner  argues  that,  if  the 
Department  continues  to  use  import 
prices  as  the  surrogate  value  for  aniline, 
the  import  prices  should  be  adjusted  to 
account  for  ocean  freight  from  the  port 
of  export  to  India,  Indian  port  terminal 
and  brokerage  charges,  the  Indian 
importers’  mark-up,  and  the  Indian 
import  duty,  in  order  to  approximate 
costs  incurred  by  Indian  sulfanilic  acid 
producers.  Petitioner  contends  that  the 
aniline  import  values  relied  upon  by  the 
Department  in  the  preliminary  results 
are  FOB  values  at  the  foreign  port  of 
export,  and,  therefore,  do  not  include 
such  costs.  Petitioner  states  that  the 
ultimate  purchaser  of  the  aniline,  the 
Indian  sulfanilic  acid  producer,  would 
clearly  be  charged  these  expenses,  and 
that  an  upward  adjustment  is  necessary 
to  reflect  the  total  cost  of  the  aniline. 
Petitioner  contends  that  even  the 
respondents  have  acknowledged  the  fact 
that  the  import  values  should  be 
adjusted  upwards,  citing  the  letter  from 
a  sulfanilic  acid  end  user,  submitted  by 
respondents,  in  which  the  end  user--^ 
stated  that  when  determining  an 
appropriate  delivered  price  to  a 
sulfanilic  acid  producer  in  India,  one 
must  “add  typical  ocean  freight  and 
delivery  charges.’’  Petitioner  suggests 
that  the  profit  margin  reported  to  the 
Department  by  PHT  be  used  to  make  the 
adjustment  for  the  importer’s  markup. 

With  regard  to  import  duties, 
petitioner  states  that  aniline  imported 
into  India  during  the  period  of  review 
was  subject  to  an  ad  valorem  duty  of  85 
percent  which  was  not  added  to  the 
surrogate  value  for  aniline  in  the 


preliminary  results  of  this  review. 
According  to  petitioner,  the  letter  from 
the  sulfanilic  acid  exporter  provided  by 
the  respondents,  which  states  that 
import  duties  on  aniline  are  not 
collected  when  the  sulfanilic  acid  is 
exported,  does  not  demonstrate  that  this 
85  percent  duty  should  not  be  included 
in  the  surrogate  value.  Petitioner  notes 
that  the  Department  has  previously 
concluded  that  the  import  duty 
exemption  for  aniline  was  a 
countervailable  subsidy  under  the  U..S. 
law,  citing  the  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Sulfanilic  Acid  from  India  (57  FR 
35784,  August  11, 1992),  and  argues  that 
the  alleged  forgiveness  of  import  duties, 
a  countervailable  subsidy,  does  not 
warrant  the  disregarding  of  the  import 
duty  in  the  factors-of-production 
analysis. 

Respondents  reply  that  the 
Department  should  not  make  any 
adjustments  to  the  import  value  of 
aniline.  They  state  that,  in  previous 
cases,  such  as  Sebacic  Acid,  Saccharin, 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Polyvinyl 
Alcohol  from  the  People’s  Republic  of 
China  (61  FR  14057,  March  29, 1996) 
[Polyvinyl  Alcohol),  the  Department  has 
eliminated  from  the  surrogate  values 
excise  taxes,  freight,  and  all  other 
charges  associated  with  the  surrogate 
values  because  the  Department  already 
adds  amounts  for  frei^t  charges  and 
other  markups.  Respondents  note- that, 
in  this  review,  the  Department  has 
added  to  the  surrogate  value  for  aniline 
freight  costs  for  transporting  the  aniline 
from  the  supplier  in  the  PRC  to  the 
sulfanilic  acid  factory  and  PRC 
brokerage  and  handling  costs.  Therefore, 
respondents  contend,  the  petitioner  is  ' 
arguing  that  the  Department  double 
count  such  expenses. 

Respondents  also  state  that  they  have 
submitted  evidence  to  the  record  of  this 
review  showing  that,  pursuant  to  the 
Indian  government’s  duty  drawback 
program,  Indian  importers  of  aniline 
import  the  chemical  duty  free  and 
export  the  sulfanilic  acid  without  the 
payment  of  the  import  duty.  Therefore, 
the  import  duty  would  not  be  included 
in  the  cost  of  the  aniline  to  the  sulfanilic 
acid  producer. 

Respondents  further  argue  that  the 
Department  should  not  add  to  the 
surrogate  value  for  aniline  an  amount 
for  the  importer’s  markup.  First, 
respondents  state  that  the  petitioner  has 
not  submitted  any  evidence  as  to  what 
the  importer’s  markup  would  be  for  . 
aniline.  Further,  since  the  surrogate 
value  should  be  as  close  as  possible  to 
the  price  at  the  factory  gate  and  the 
import  value  of  aniline  represents  the 


closest  approximation  of  the  actual 
aniline  cost  to  the  Indian  manufacturer, 
it  should  not  include  any  upward 
adjustments  after  importation  which 
would  artificially  inflate  the  aniline 
cost. 

Department’s  Position 

We  agree  with  petitioner  that,  in  order 
for  the  surrogate  values  to  reflect  the 
true  costs  to  India  for  the  raw  materials, 
the  surrogate  values  should  include 
freight  to  India.  However,  the 
introductory  notes  to  the  Indian  Import 
Statistics,  used  to  determine  the 
surrogate  value  for  aniline,  state  that  the 
values  reported  are  reported  on  a  CIF 
basis.  Thus,  the  reported  import  values 
include  the  costs  of  transporting  the 
merchandise  to  India,  and  an 
adjustment  for  ocean  freight  from  the 
port  of  export  to  India  and  for  Indian 
port  terminal  and  brokerage  charges  is 
not  necessary.  This  does  not  double 
count  freight  charges,  as  argued  by  . 
respondents.  We  add  freight  costs  to  the 
cost  of  manufacturing  to  account  for 
costs  for  transporting  the  raw  materials 
from  the  suppliers  of  the  raw  materials 
to  the  factory  producing  the  subject 
merchandise,  not  freight  to  the  surrogate 
country. 

We  also  disagree  that  we  should  add 
an  importer’s  markup  to  the  surrogate 
value.  There  is  no  evidence  on  the 
record  of  the  review  indicating  who 
imports  the  aniline,  the  sulfanilic  acid 
producer  or  an  importer  who  sells  the 
aniline  to  the  sulfanilic  acid  producer. 
Accordingly,  there  is  no  basis  for 
determining  that  an  importer’s  markup 
would  be  included  in  the  price  to  the 
Indian  sulfanilic  acid  producer  and  for 
adjusting  the  surrogate  value  for  such  a 
markup. 

With  respect  to  petitioner’s  argument 
that  we  should  include  an  amount  for 
import  duties  in  the  surrogate  value  for 
aniline,  we  note  that  respondents  have 
placed  on  the  record  evidence  showing 
that  the  import  duty  is  not  paid  when 
the  sulfanilic  acid  is  exported. 
Therefore,  we  disagree  with  petitioner, 
and  have  not  made  an  adjustment  for 
import  duties. 

Comment  4 

Petitioner  argues  that  the  Department 
should  deduct  commissions  paid  by 
PHT  from  the  U.S.  starting  price. 
Respondents  reply  that,  if  the 
Department  decides  to  make  an 
adjustment  for  commissions,  it  should 
only  make  the  adjustment  to  those  sales 
for  which  a  commission  expense  was 
incurred,  as  verified  by  the  Department. 
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Department’s  Position 

We  agree  with  petitioner  that  such 
commissions  should  he  deducted  in 
calculating  CEP.  However,  as  noted  in 
the  May  30, 1996  analysis 
memorandum,  commissions  have 
already  been  deducted.  The  commission 
amounts  deducted  were  the  verified 
amoimts. 

(Comment  5 

Petitionor  argues  that,  if  CNGCC  is  not 
treated  as  the  respondent,  then  the 
Department  should  deduct  firran  the  U.S. 
starting  price  the  profit  earned  hy 
CNGCC  for  these  sales.  Petitionw 
contuids  that  this  profit  is  a 
commission  earned  for  export  services 
rendered  and  would  he  paid  by  Yude, 
Zhenxing,  and  PHT. 

Department’s  Position 

We  agree  with  petitioner.  Tlie  amount 
paid  to  CNGCC  fiv  processing 
paperworic  on  each  sale  was  paid  by 
PHT  and  is  directly  related  to  each  sale. 
Therefore,  this  amount  should  be 
deducted  in  the  calculation  of  CEP. 

CkmunentS 

Petiticmar  argues  that  the  Depaitmont 
should  use  facts  available  to  v^ue  sales 
it  claims  that  the  Department  was 
unable  to  vwify.  Petitirmer  cites  to  the 
PHT  vmification  repcxt  to  ^ow  that  the 
Depaitmort  found  at  verification  a 
pattern  of  inconsistnacies  in  PHFs 
monthly  sales  account  bafances  between 
April  and  Septunber  1995.  Specifically, 
petitioira'  notes  that  PHT  was  unable  to 
account  for  the  diffuaioe  between  the 
ending  sales  account  balance  for  June 
and  the  beginning  sales  account  balanoe 
fw  July.  According  to  p^tioner,  the 
lack  oif  docummtation  and  internal 
ccuitrol  calls  into  questirm  the  integrity 
of  the  reported  June  and  July  sales 
information.  As  a  result.  p^tion«r 
argues  that  the  Department  could  not 
verify  the  June  and  July  sales  and 
^oidd  use  facts  available  for  any  sales 
made  by  PHT  in  June  and  July  1995.  As 
facts  available,  p^tioner  st^gests  the 
hi^iest  margin  calculated  finr  any  sale 
made  by  PHT  which  the  Department 
was  difa  to  vorify. 

Respondents  reply  that  the  September 
1995  wading  bafa]^  in  PHTs  sales 
account  matches  the  total  sales  revwaue 
amount  reported  <m  HTTs  wod-of-year 
financial  staiemwit  and  tax  return. 
Purtbwr  they  note  that,  at  vmificatton, 
PHT  infom^  the  Etspartmmit  that  tlm 
reason  iw  any  difimwaces  between  the 
ending  balanoe  in  the  sales  account  fin 
one  month  and  the  banning  hnlanne 
fin  the  next  mwath  is  due  to  nmnual 
adjustments  made  at  the  end  of  each 
month  to  account  fin  wrots.  They 


further  state  that  there  is  no  indication 
that  the  relatively  small  amount  of  the 
difierence  between  the  June  ending 
balance  and  the  July  begiiuiing  balance 
has  anything  to  do  with  sulfai^c  add. 
Moreover,  respondents  state  that  the 
PHT  verification  report  indicates  that 
the  Departmwnt  was  able  to  verify  that 
all  salm  of  sulfanilic  add  during  the 
period  of  review  had  been  repented. 

Department’s  Position 

We  disagree  with  petitioner.  At 
vwification.  we  were  unable  to  use 
PHTs  sales  account  (/.e.,  PHTs 
accounting  system  used  to  prepare  its 
finandal  statements)  to  determine 
whether  all  sales  of  sulfanilic  add  had 
been  repmted.  Howevw,  we  were  able 
to  review  internal  wenksheets  kept  by 
PHT  in  the  ordinary  course  of  business 
listing  all  sales  of  ail  products.  These 
work^eets  tied  to  PHT’s  finandal 
statements  and  tax  rdums.  Frtna  these 
worksheds.  we  were  able  to  determine 
that  all  sales  of  sulfanilic  add  made  by 
PHT  during  the  period  of  review  had 
been  repmted.  See  page  5  of  the  PHT 
vwrification  repmt.  As  we  are  satisfied 
that  all  sales  were  reported,  we  have  not 
used  facts  available  fin  PHTs  June  and 
July  sales. 

Cktnunent  7 

Respmidmits  argue  that  the 
Departmwat  should  exdude  from  the 
U.S.  sales  database  cutain  sales  made 
by  PHT  to  the  petitioner  berause,  they 
claim,  the  Departm«a.t  has  “no 
jurisdiction”  ovor  these  sales. 
Respmidents  state  that,  mi  May  2. 1996. 
they  submitted  to  the  Department 
documents  establishing  that  these  sales 
should  be  excluded  firm  the  analysis. 
However,  the  Department  returned  die 
submissimi  on  May  20, 1996  stating 
that,  because  the  documents  wwre 
submitted  after  vmificatimi.  it  could  not 
accept  thmn. 

Pititimier  responds  that  PHTs  sales 
to  the  petitimier  wme  reported  by  the 
respondents,  wwre  verified  by  the 
Department,  and  should  not  be 
exduded  firmn  the  analysis.  Petitimier 
argues  that  the  respondents*  argumwats 
are  based  wntirely  mi  their  May  2. 1996 
submission,  which  petitiemm  believes 
did  not  raise  any  jurisdictional  issues  m 
provide  any  reasems  fie  disr^arding 
these  sales.  Mmeover.  petitimim  argues 
that  this  submission  was  submitted  to 
the  Department  after  verificatimi  and 
aftm  tte  deedline  for  submission  of 
factual  infiHmatimi  set  finth  in  section 
353.31  of  the  Department’s  regulations, 
and  was  ther^ore  returned  by  the 
Department.  It  notes  that  the 
Department  stated  in  its  letter  returning 
the  sulmiission  that  it  vrauld  imt 


consider  the  information  in  its 
preliminary  m  final  results  of  review. 
According  to  prtitimier,  respondents 
never  disputed  the  fact  that  the 
submission  was  untimely,  and,  without 
this  submission,  there  is  no  support  for 
respondents*  “jurisdictional”  argument. 

Department’s  Position 

We  disagree  with  respondents.  On 
May  2. 1996,  Yude  and  23ienxing 
submitted  new  information  whi^  we 
returned  as  untimely  filed.  As  stated  in 
our  May  20, 1996  letter,  we  had  not 
requested  such  infmmation.  and  the 
informatimi  was  submitted  after  the 
deadline  for  sufamission  of  factual 
infmmatimi  provided  in  section 
353.31(a)(ll)  of  our  regulations.  We  also 
stated  that  this  infimnatimi  was 
sulmiitted  aftwr  the  verification  which 
todr  place  at  PHT.  At  verification,  we 
verified  PHTs  sales  to  petitiemer.  and 
found  nothing  whicdi  would  indicate 
that  these  sales  were  not  properly 
ineduded  in  the  analysis. 

Respemdents’  edaim  that  the 
infiinnaticm  ixmtained  in  its  May  2, 

1996  submission  raised  a 
“jurisdictional**  issue  is  unfoundecL 
Because  Yude  and  Zhenxing  made 
undisputed  sales  to  the  United  States 
during  the  period  of  review,  they  are 
parties  subjeid  to  this  review,  and  we 
may  examine  m,  fiir  propm  cause 
supported  by  infinmation  on  the  reemd, 
decLme  to  examine  all  of  their  sales  of 
subject  mardiandise  during  the  period 
of  review,  edietlmr  to  the  U^ted  States, 
in  the  home  market,  m  to  third 
cxruntries.  We  do  not  need  to 
dememstrate  “jurisdiction”  on  a  sale-by- 
sale  basis.  Yude’s  and  Zhenxing’s 
objection  to  our  analysis  of  the  sales  at 
issue,  therefine,  raises  no 
“jurisdictional”  issue.  It  is  simply  a 
fdiallenge  to  our  selecticm  of  sales  fiir 
the  U.S.  database,  which  we  need  not 
address  cm  its  merits  because  it  was 
raised  after  the  deadline  fiv  sulnnitting 
new  factual  infinmatiem  amd  because  the 
alleged  facts  upcm  ediicdi  it  is  based  can 
no  fonger  be  verifiecL  AocxHdingly,  we 
have  included  these  sales  in  our 
analysis. 

Comments 

Respcmdmrts  argue  that  the 
Departmmrt  should  metend  the  cfoadline 
finallovring  Sinocdimn  Ifebm  to  sulmiit 
its  questiemnaire  response  and  should 
adapt  Sincxdiem  Hebei’s  eprestiormaire 
response.  Respemdents  cite  as  suppeut 
Bowe-Possatv.  United  States.  17  CTT 
335. 1993  WL 179269  (1993).  in  which 
the  Court  of  Inteamaticmal  Trade  (CIT) 
stated  that  the  Departmmit  routinely 
accepts  data  after  the  deadlines  and 
fimnd  that  the  Department  acted 
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arbitrarily  and  capriciously  in  rejecting 
plaintiffs  submission  of  facts. 

Respondents  contend  that  the  facts  of 
this  case  are  unique.  Respondents  state 
that  the  previous  administrative  review, 
covering  the  period  August  1, 1993 
through  July  31, 1994  (93/94  review), 
was  initiated  in  September  1994,  and 
that  verification  of  that  review  was 
conducted  during  May  and  July  1995. 
Respondents  note  that  they  were 
informed  that  the  preliminary  results  of 
the  93/94  review  were  scheduled  to  be 
issued  in  August  1995,  but  that  the 
results  were  not  issued  until  May  1996, 
despite  letters  and  phone  calls  by 
counsel  for  respondents  and  the 
Embassy  of  the  PRC.  In  the  preliminary 
results  of  the  93/94  review,  published 
on  May  20, 1996,  Sinochem  Hebei 
received  a  margin  of  2.01  percent. 

Respondents  continue  that  the 
E)epartment  conducted  verification  of 
the  current  review  in  April  1996,  before 
the  verification  reports  from  the  93/94 
review  were  issued.  In  the  current 
review,  Sinochem  Hebei  received  an 
85.20  percent  margin  for  failing  to 
respond  to  the  questionnaire. 
Respondents  submit  that  Sinochem 
Hebei  would  have  responded  to  the 
Department’s  questionnaire  in  the 
current  review  within  the  time  frame 
specified  in  the  questionnaire  had  it 
known  its  preliminary  margin  from  the 
93/94  review  at  the  time  its  response  in 
the  current  review  was  due. 

Respondents  note  that,  while  the 
margin  is  assigned  to  the  exporter, 
Sinochem  Hebei,  the  U.S.  importer  is 
the  party  which  must  bear  the 
consequences  as  a  result  of  the 
retroactive  nature  of  the  antidumping 
review  process.  They  contend  that  New 
Chemic,  an  importer  of  subject 
merchandise  from  Sinochem  Hebei 
during  this  period  of  review,  would  be 
“wiped  out”  as  a  result  of  this 
retroactive  duty.  Respondents  state  that 
the  purpose  of  the  antidiunping  law  is 
to  determine  margins  as  accurately  as 
possible,  in  accordance  with  the  goals  of 
fairness,  accuracy,  and  predictability, 
citing  to  Fans,  56  FR  at  55275 
(Comment  1).  They  argue  that  the  failure 
of  the  Department  to  issue  the 
preliminary  results  of  the  93/94  review 
in  a  timely  manner  unnecessarily 
penalizes  the  U.S.  importer,  does  not 
serve  the  purpose  of  the  antidumping 
duty  law,  and  is  contrary  to  the  intent 
of  the  U.S.  Congress  in  protecting  the 
U.S.  industry.  They  further  claim  that 
denying  New  Chemic  the  right  to  have 
Sinochem  Hebei’s  response  considered 
by  the  Department  would  unfairly  and 
unjustly  destroy  a  small  business 
because  of  the  Department’s  delay  in 


issuing  the  preliminary  results  of  the 
93/94  review. 

Petitioner  responds  that  the 
Department  cannot  accept  Sinochem 
Hebei’s  questionnaire  response  after 
verification  and  after  publication  of  the 
preliminary  results  of  review.  Petitioner 
states  that  Sinochem  Hebei,  as  a  named 
respondent,  was  sent  a  questionnaire  by 
the  Department  on  October  6, 1995  and 
was  represented  by  counsel.  Sinochem 
Hebei  disregarded  the  deadlines  for 
responding  to  the  questionnaire,  and  its 
counsel  withdrew  its  appearance  on 
behalf  of  Sinochem  Hebei.  Petitioner 
notes  that  the  Department  assigned  to 
Sinochem  Hebei  the  PRC-wide  rate  of 
85.20  percent  in  the  preliminary  results 
because  it  did  not  respond  to  the 
questionnaire.  Petitioner  further  notes 
that  Sinochem  Hebei’s  questionnaire 
response  was  submitted  to  the 
Department  several  weeks  after  the 
preliminary  results  of  the  review  had 
been  published,  and  contends  that  the 
Department  cannot  allow  respondents  to 
dictate  how  and  when  they  should 
respond  to  questionnaires. 

According  to  petitioner,  respondents’ 
argument  that  Sinochem  Hebei  would 
have  responded  to  the  questionnaire 
had  it  known  the  adverse  consequences 
for  not  doing  so  is  unavailing.  Petitioner 
notes  that  Sinochem  Hebei  had  counsel 
which  knew  that  failure  to  submit 
timely  requests  for  information  can  lead 
to  adverse  consequences  in  the  form  of 
facts  available,  and  that  the 
questionnaire  sent  to  Sinochem  Hebei 
stated  this. 

Department’s  Position 

We  disagree  with  respondents.  In  this 
administratiw  review,  Sinochem  Hebei 
was  originally  represented  by  U.S. 
counsel  and  actively  requested  an 
administrative  review  of  its  own  sales. 
We  note  that  petitioner  also  requested  a 
review  of  Sinochem  Hebei’s  sales. 
Accordingly,  on  October  6, 1995,  we 
sent  a  questionnaire  to  Sinochem  Hebei. 
Sinochem  Hebei  was  required  to 
respond  to  the  questionnaire  by  the 
applicable  due  dates,  which  were 
October  27, 1995  for  Section  A  of  the 
questionnaire  and  November  20, 1995 
for  Sections  C  and  D  of  the 
questionnaire.  Sinochem  Hebei  did  not 
submit  a  questionnaire  response  or 
request  an  extension  of  time  for  filing  its 
questionnaire  response  by  these 
deadlines  pursuant  to  section 
353.31(b)(3)  of  our  regulations,  and 
Sinochem  Hebei’s  counsel  withdrew  its 
representation  of  Sinochem  Hebei  on 
November  29, 1995,  after  the  due  dates 
for  Sinochem  Hebei’s  questionnaire 
responses.  Section  776(a)(2)(B)  of  the 
Act  provides  that  if  an  interested  party 


fails  to  provide  necessary  information 
by  the  deadline  for  submission,  the 
Department  shall  use  the  facts  available 
in  reaching  the  applicable 
determination.  The  fact  that  the  results 
of  the  93/94  review  of  this  case  were  not 
yet  issued  did  not  relieve  Sinochem 
Hebei  of  its  legal  responsibility  to 
respond  to  the  Department’s 
questionnaire  for  the  current  review 
period  as  requested  by  the  Department. 
Each  antidumping  review  is  a  separate 
proceeding  covering  merchandise 
entering  the  United  States  during  a 
specific  time  period,  and  the  facts  of 
each  review  are  considered  separately 
based  on  information  submitted  for  that 
proceeding.  Therefore,  in  the 
preliminary  results  of  this  review,  we 
correctly  assigned  a  margin  to  Sinochem 
Hebei  based  on  facts  available. 

We  note  that  New  Chemic  requested 
on  June  19, 1996,  more  than  seven 
months  after  Sinochem  Hebei’s 
questionnaire  response  was  du6,  that  we 
extend  the  deadline  for  accepting 
Sinochem  Hebei’s  questionnaire 
response.  We  also  note  that  Sinochem 
Hebei  submitted  a  questionnaire 
response  on  June  28, 1996,  after  the 
preliminary  results  of  this  review  were 
published,  and  that  we  returned  this 
response  on  July  23, 1996.  We  cannot 
extend  Sinochem  Hebei’s  time  to 
respond  to  the  questionnaire.  Our 
regulations  require  that  Sinochem  Hebei 
submit  any  request  for  extension  in 
writing  before  the  time  limit  for 
submitting  the  information  expires  [see 
section  353.31(b)(3)).  Therefore,  the 
request  for  extension  was  untimely,  and, 
further,  it  was  not  submitted  by 
Sinochem  Hebei.  Moreover,  section 
353.31(a)(ii)  of  our  regulations  states 
that  submissions  of  factual  information 
are  to  be  submitted  not  later  than  the 
earlier  of  the  date  of  public^on  of  the 
notice  of  preliminary  results  or  180  days 
after  the  publication  of  the  notice  of 
initiation  of  the  review.  The  preliminary 
results  of  this  administrative  review 
were  published  in  the  Federal  Register 
on  June  7, 1996,  and  the  notice  of 
initiation  was  published  on  September 
15, 1995.  Therefore,  the  questionnaire 
response  was  untimely  and  was 
correctly  rejected. 

We  also  note  that  Sinochem  Hebei 
was  involved  in  the  LTFV  investigation 
of  this  case  and  in  the  93/94  review, 
and,  in  both  of  those  proceedings, 
responded  to  the  Department’s  requests 
for  information.  Further,  in  both  of 
those  proceedings,  we  verified  the 
reported  information  at  Sinochem 
Hehei’s  facilities  in  the  PRC.  Therefore, 
Sinochem  Hebei  was  not  unfamiliar 
with  the  way  in  which  antidumping 
proceedings  are  conducted,  and  could 
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have  consulted  either  its  own  counsel  or 
the  Department  regarding  the 
consequences  of  not  responding  to  the 
questionnaire.  The  questionnaire  sent  to 
Sinochem  Hebei  provided  the  name  and 
telephone  number  of  the  appropriate 
Department  official  to  contact  if  it  had 
any  questions  or  if  it  was  unable  to 
respond  to  the  questionnaire  within  the 
specified  time  limits.  Furthermore,  any 
claims  as  to  what  Sinochem  Hebei 
“would  have  done”  had  the  93/94 
preliminary  results  been  issued  prior  to 
the  time  its  response  was  due  are  purely 
speculative.  New  Chemic,  which  was 
required  to  post  antidumping  duty 
deposiU^on  imports  of  the  subject 
merchandise  from  the  PRC,  knew  or 
should  have  known  that  these  deposits 
were  not  necessarily  equivalent  to  the 
antidumping  rates  which  will  ultimately 
be  assessed  on  such  entries  and  should 
have  sought  the  cooperation  of  its 
supplier  at  an  appropriate  stage  in  the 
review  process. 

As  a  result,  for  the  final  results,  we 
have  continued  to  base  Sinochem 
Hebei’s  margin  on  facts  available.  As 
facts  available,  we  have  used  the  highest 
rate  from  any  segment  of  the 
proceeding,  85.20  percent,  the  rate  fiom 
the  LTFV  investigation  of  this  case. 

Comment  9 

Respondents  contend  that,  in  past 
cases,  the  Department  has  not  deducted 
indirect  selling  expenses  and  profit  in 
the  calculation  of  the  CEP  because  of  the 
difficulty  in  isolating  expenses  used  in 
surrogate  country  values.  Therefore, 
such  ex{}enses  could  be  double  counted. 
As  support,  respondents  cite  to  Fans,  in 
which  the  Department  determined  that 
there  was  insufficient  information  to 
adjust  the  surrogate  country  expenses; 
therefore,  the  Department  stated  that,  for 
purchase  pllce  sales,  it  would  be  unfair 
to  make  an  upward  adjustment  to 
foreign  market  value  (FMV)  for  selling 
expenses  incurred  on  the  U.S.  sales 
without  making  a  downward  adjustment 
to  FMV  for  selling,  general,  and 
administrative  (SG&A)  expenses,  and 
that,  for  exporter’s  sales  price  sales,  an 
adjustment  for  selling  expenses  should 
not  be  made  since  these  expenses  could 
not  be  isolated.  Respondents  also  note 
that  the  Department  made  similar 
determinations  in  numerous  other  cases, 
such  as  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fhire  Magnesium  from 
Ukraine  (60  FR  16432,  March  30, 1995) 
and  Saccharin. 

Respondents  contend  that  the 
implementation  of  the  URAA  does  not 
require  a  change  in  this  policy.  They 
argue  that  a  comparison  of  the  statute  in 
effect  prior  to  January  1, 1995  and  the 


statute  in  effect  since  that  date  shows 
that  there  has  Been  no  significant 
change  in  the  law  requiring  the 
Department  to  reconsider  its  past 
position.  Moreover,  respondents  state 
that  Congress’  failure  to  amend  the  law 
in  this  respect  is  tantamount  to 
approval,  citing  United  States  v.  Federal 
Ins.  Co.,  805  F.2d  1012, 1017  (Fed.  Cir. 
1986),  cert,  denied.  481  U.S.  1048 
(1987). 

Iii  addition,  respondents  argue  that 
the  Department  provided  an  inadequate 
explanation  of  its  reasons  for  changing 
its  position  in  Bicycles.  They  state  that 
an  analysis  of  the  public  record  in 
Bicycles  appears  to  indicate  that  the 
reason  for  the  change  is  based  on  a 
change  in  the  statutory  language. 
Therefore,  respondents  claim  that,  at  a 
minimum,  the  Department  should 
provide  an  extensive  analysis  to  justify 
such  a  change  in  its  longstanding 
policy. 

Petitioner  responds  that  the  plain 
meaning  of  the  law  under  which  this 
review  is  being  conducted  requires  that 
the  Department  deduct  firom  CEP 
indirect  selling  expenses  and  profit,  and 
note  that  the  Department  made  the  same 
deductions  in  Bicycles.  It  cites  to  section 
772(d)(3)  of  the  Act  to  show  that  the 
Department  must  deduct  firom  CEP  all 
selling  expenses,  including  both  direct 
and  indirect  selling  expenses,  and 
profit.  Petitioner  contests  respondents’ 
argument  that  the  Department’s 
deduction  of  indirect  selling  expenses 
and  profit  was  incorrect  because  it  is 
inconsistent  with  practice  prior  to  the 
1994  amendments  to  the  law.  It 
contends  that  thp  amended  law  requires 
the  deduction  of  indirect  selling 
expenses  and  profit  from  CEP,  without 
exception  for  non-market-economy 
(NME)  country  cases,  and  that  the 
Department  changed  its  practice  in 
order  to  comply  with  the  provisions  of 
the  amended  law,  as  was  done  in 
Bicycles.  According  to  petitioner,  the 
fact  that  Congress  allegedly  failed  to 
expressly  reject  the  Department’s  prior 
practice  in  this  area  does  not  constrain 
the  Department  from  adopting  a  new 
practice  under  the  changed  language  of 
the  amended  law.  Further,  the  amended 
law  did  make  relevant  changes  in  this 
respect  because  it  now  requires  a 
deduction  for  indirect  selling.expenses 
and  for  profit,  as  is  discussed  in  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA  (see 
SAA  at  153). 

Petitioner  further  argues  that  the 
respondents  have  not  made  an  argument 
that  deductions  to  CEP  for  direct  selling 
expenses  are  improper.  According  to 
petitioner,  section  772(d)(1)  of  the  Act, 
which  states  that  “any  selling  expenses” 


be  deducted,  includes  both  direct  and 
indirect  selling  expenses,  and  it  is 
impossible  to  interpret  the  section  as 
permitting  the  deduction  of  some  selling 
expenses  but  not  others. 

Department’s  Position 

We  disagree  with  respondents.  As 
discussed  in  Bicycles,  section 
772(c)(2)(d)(l)  of  the  Act  states  that  CEP 
shall  be  reduced  by  the  amount  of 
expenses  incurred  by  or  for  the  account 
of  the  producer  or  exporter,  or  the 
affiliated  seller  in  the  United  States,  in 
selling  the  subject  merchandise,  and 
section  772(c)(2)(d){3)  of  the  Act  states 
that  CEP  shall  be  reduced  by  the  amount 
of  profit  allocated  to  such  expenses.  The 
statute  provides  no  exceptions  for  NME 
cases.  Consequently,  we  have  continued 
to  deduct  from  CEP  all  selling  expenses, 
including  indirect  selling  expenses,  and 
CEP  profit,  as  we  did  in  Bicycles.  We 
note  that  we  have  been  following  this 
practice  in  recent  cases  (see,  e.g..  Notice 
of  Preliminary  Determination  of  Sales  at 
less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Melamine 
Institutional  Dinnerware  Products  from 
the  People’s  Republic  of  China  (61  FR 
43337,  August  22, 1996)). 

Comment  10 

Respondents  contend  that,  if  the 
Department  persists  in  making 
circumstance-of-sale  adjustments  to  U.S. 
price  for  direct  selling  expenses,  then  it 
should  meike  a  similar  adjustment  to 
normal  value  (NV),  which  is  authorized 
by  section  773(a)(6)(C)(iii)  of  the  Act. 
Failure  to  do  so,  according  to 
respondents,  results  in  inherently  unfair 
results.  Respondents  argue  that  the  data 
firom  the  Beserve  Bank  of  India  Bulletin 
used  for  the  preliminary  results  of  this 
review  to  determine  surrogate  values  for 
factory  overhead,  SC&A  expenses,  and 
profit  can  be  used  to  calculate  the 
adjustments  necessary  to  NV  for  direct 
selling  expenses,  such  as  commissions, 
advertising,  and  credit. 

Petitioner  responds  that  there  is 
nothing  in  the  SAA  or  in  Bicycles  which 
states  that  circumstance-of-sale 
adjustments  to  NV  are  required  by 
deductions  made  to  CEP.  Petitioner 
further  argues  that  the  respondents 
incorrectly  cite  to  section 
773(a)(6)(C)(iii)  of  the  Act  for  authority 
for  the  circumstance-of-sale  adjustment. 
According  to  petitioner,  that  section  of 
the  Act  is  superseded  by  the  statutory 
provisions  relevant  to  this  review,  i.e., 
the  NME  country  provisions  provided 
for  by  section  773(c)  of  the  Act. 
Petitioner  states  that  application  of 
section  773(c)  of  the  Act  is  premised  on 
a  finding  that  a  determination  under 
section  773(a)  of  the  Act  regarding  NV 
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is  not  appropriate,  and  that  a 
circumstance-of-sale  adjustment 
pursuant  to  section  773(a)  of  the  Act 
therefore  must  be  rejected. 

Petitioner  states  that  if  the 
Department  makes  a  circumstance-of- 
sale  adjustment  as  requested  by 
respondents,  it  cannot  accept 
respondents’  calculation  of  the 
adjustment  for  credit  and  should  not 
make  a  reduction  to  NV  for  this 
expense.  Petitioner  contends  that  the 
expense  cited  to  by  respondents  as  a 
credit  expense  is  really  an  interest 
expense,  which  is  a  general  and 
administrative  expense,  not  a  selling 
expense. 

Department’s  Position 

We  do  not  believe  that  circumstance- 
of-sale  adjustments  to  NV-are  either 
necessarily  required  by  the  statute  or  by 
the  existence  of  deductions  made  to 
CEP.  As  discussed  in  Bicycles,  section 
773(a)(6)(C)  of  the  Act  allows  NV  to  be 
increased  or  decreased  for  differences  in 
circumstances  of  sale  as  long  as  it  has 
been  established  to  the  satisfaction  of 
the  administering  authority  that  such 
adjustments  are  warranted. 

In  this  case,  we  do  not  have  enough 
information  about  the  selling  expenses 
Included  in  the  surrogate  SG&A 
expenses  to  make  such  an  adjustment  to 
NV  or  to  determine  whether  such  an 
adjustment  is  warranted.  Therefore,  for 
the  final  results,  we  have  not  made  such 
an  adjustment  to  NV. 

Comment  1 1 

Respondents  argue  that,  in  contrast  to 
the  situation  with  respect  to  aniline, 
there  is  no  evidence  on  the  record  of 
this  review  which  indicates  that  Indian 
sulfanilic  acid  producers  use  imported 
activated  carbon  to  produce  sulfanilic 
acid  for  export.  They  believe  that  it 
makes  sense  that  Indian  sulfanilic  acid 
producers  would  use  domestically- 
produced  activated  carbon,  which  is 
substantially  cheaper  than  imported 
activated  carbon.  Respondents  thus 
argue  that  the  Department  should  use  as 
the  surrogate  value  the  export  price  of 
activated  carbon  reported  in  Chemical 
Weekly,  which  they  submitted  to  the 
Department  before  the  preliminary 
results  of  review  were  issued,  because  it 
reflects  the  actual  price  in  the  Indian 
market  used  to  produce  sulfanilic  acid 
for  export.  As  support  for  their 
argument,  they  cite  to  section  773(c)(1) 
of  the  Act,  which  requires  the 
Department  to  use  the  best  available 
information  for  valuing  the  factors  of 
production  in  the  surrogate  country 
(emphasis  added). 

Respondents  also  note  that  in 
Polyvinyl  Alcohol,  the  Department 


rejected  the  very  same  import  price  for 
activated  carbon  in  favor  of  the  export 
price  reported  in  Chemical  Weekly. 

Further,  respondents  contend  that  the 
Department  did  not  take  into 
consideration  the  quality  of  the 
activated  carbon  used  by  respondents  or 
the  quality  of  the  activated  carbon 
imported  into  India.  Respondents  state 
that  the  Kirk-Othmer  Encyclopedia  of 
Chemical  Technology  designates 
activated  carbon  as  either  gas-phase  or 
liquid-phase  absorbents.  Respondents 
argue  that,  even  though  the  data  are  old, 
activated  carbon  prices  from  1976 
quoted  in  that  publication  indicate  that 
gas-phase  activated  carbon  is  more 
expensive  than  liquid-phase  activated 
carbon.  According  to  respondents,  the 
factories  use  liquid-phase  activated 
carbon,  as  is  shovm  by  the  production 
process  described  in  their  questionnaire 
response,  whereas  the  price  level  of  the 
imported  activated  carbon  indicates  that 
the  imports  were  of  the  gas-phase 
activated  carbon  or  specialty  grades 
unsuitable  for  sulfanilic  acid 
production.  Therefore,  respondents 
argue  that  the  Department  should 
determine  the  types  of  activated  carbon 
represented  by  the  import  figures  and 
decide  whether  it  is  appropriate  to  value 
respondents’  activated  carbon  with 
those  import  prices. 

Lastly,  they  claim  that  the  quantities 
of  imported  activated  carbon  are 
inadequate  for  valuing  the  factories’ 
factors  of  production  because  they  6ure 
much  smaller  than  the  quantities  used 
by  the  factories  and  purchases  by  the 
respondents  would  be  in  large 
quantities  which  would  merit  discounts 
not  reflected  by  these  import  prices. 
Respondents  further  claim  that  the 
small  quantities  are  a  further  indication 
that  the  imports  are  of  the  more 
expensive  gas-phase  activated  carbon  or 
are  of  specialty  grades  which  are  not 
suitable  for  the  production  of  sulfanilic 
acid. 

Petitioner  responds  that  tlie 
Department  properly  based  the 
surrogate  value  on  the  prices  reported  in 
Chemical  Weekly  during  March  and 
May  1995,  the  only  publicly  available 
data  on  the  record  covering  this  period 
of  review.  It  notes  that  the  price  which 
the  respondents  urge  the  Department  to 
use  is  from  a  September  1993  issue  of 
Chemical  Weekly,  nearly  one  year  before 
the  beginning  of  the  period  of  review. 
According  to  petitioner,  respondents’ 
argument  regarding  the  valuation  of 
activated  carbon  is  fundamentally  at 
odds  with  its  argument  regarding 
aniline.  It  notes  that  the  respondents  are 
arguing  that  the  Department  use  import 
prices  for  aniline,  but  that  import  prices 
for  activated  carbon  are  aberrational. 


Petitioner  states  that,  if  the  import 
prices  for  activated  carbon  are 
aberrational,  then  the  Department 
should  also  find  that  import  prices  are 
also  aberrational  for  aniline. 

Petitioner  argues  that  the  respondents’ 
submission  in  its  case  brief  of 
information  from  the  Encyclopedia  of 
Chemical  Technology  is  new  factual 
information  which  must  be  rejected  and 
returned  to  the  respondents,  and 
therefore,  their  arguments  based  on 
information  in  this  publication  should 
not  be  considered. 

According  to  petitioner,- respondents 
reliance  on  Polyvinyl  Alcohol  is 
misplaced.  Petitioner  notes  that,  in  that 
case,  the  Department  compared  import 
and  export  prices  to  other  price  data  to 
determine  which  were  more  reliable.  In 
this  proceeding,  however,  the  only 
publicly  available  published 
information  from  the  period  of  review  is 
that  fiom  the  March  and  May  1995 
issues  of  Chemical  Weekly,  and  there  is 
no  other  data  from  the  period  of  review 
with  which  to  compare  these  prices. 

Moreover,  petitioner  contends  that  the 
volumes  of  sales  used  to  determine  the 
surrogate  value  for  the  preliminary 
results  are  sufficient  for  use  in 
determining  the  surrogate  value,  and 
note  that  the  value  supported  by  the 
respondents  is  based  on  a  smaller 
volume.  Petitioner  contends  that  this 
weakens  respondents’  argiunent  that  the 
export  data  be  used  as  the  surrogate 
value.  Petitioner  contends,  however, 
that  the  contemporaneity  of  the  data  is 
more  important  that  the  relative  voliune 
of  the  sales  in  question. 

Petitioner  lastly  contends  that  the 
Department  should  increa.se  the 
surrogate  value  for  activated  carbon  by 
the  amount  of  the  85  percent  import 
duty,  in  order  to  approximate  the  true 
cost  of  the  activated  carbon  to  tlie 
Indian  sulfanilic  acid  manufacturer.  It 
states  that  because  the  activated  carbon 
is  not  physically  incorporated  into  the 
sulfanilic  acid,  imports  of  activated 
carbon  would  not  be  eligible  for  any 
import  duty  exemption  upon  export  of 
the  sulfanilic  acid. 

Department’s  Position 

We  disagree  with  respondents.  There 
is  no  evidence  on  the  record  of  this 
review  which  indicates  whether  Indian 
sulfanilic  acid  producers  use  domestic 
or  imported  activated  carbon  to  produce 
sulfanilic  acid.  Further,  there  is  no 
evidence  on  the  record  of  this  review 
which  indicates  whether  the  prices 
supported  by  either  the  respondents  or 
the  petitioner  are  for  gas-phase  or 
liquid-phase  activated  carbon.  We  note 
that  respondents  never  stated  in  their 
questionnaire  responses  that  they  used 
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a  certain  type  of  activated  carbon  in 
their  production,  or  indicated  in  their 
surrogate  value  comments  that  there 
was  more  than  one  type  of  activated 
carbon. 

In  determining  the  surrogate  value 
used  for  activated  carbon  in  the 
preliminary  results  of  review,  we 
considered  the  information  placed  on 
the  record  by  the  petitioner  and  by  the 
respondents.  We  selected  the  data 
submitted  by  the  petitioner  because  they 
are  more  contemporaneous,  covering 
imports  during  the  period  of  review, 
than  those  provided  by  respondents, 
which  are  from  a  September  1993  issue 
of  Chemical  Weekly  and  are  for  an 
export  during  June  1993.  Moreover, 
with  respect  to  respondents’  argument 
that  the  import  prices  should  not  be 
used  because  of  the  small  quantity  of 
imports,  we  note  that  the  price  which 
respondents  urge  us  to  use  is  from  an 
export  involving  an  even  smaller 
quantity.  Therefore,  for  the  final  results 
of  review,  we  have  continued  to  use  the 
import  prices  reported  in  Chemical 
Weekly  during  the  period  of  review. 

We  disagree  with  petitioner  that  we 
should  adjust  this  value  for  import 
duties.  We  calculate  surrogate  values 
used  to  value  raw  materials  on  a  tax- 
exclusive  basis,  as  we  have  discussed  in 
previous  cases,  such  as  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Manganese  Metal  from 
the  People’s  Republic  of  China  (60  FR 
56045,  November  6, 1995)  [Manganese 
Metal).  See  also  our  response  to 
Comment  12  below.  Therefore,  it  is  not 
appropriate  to  include  in  the  surrogate 
values  amounts  for  import  duties. 

We  disagree  with  petitioner  that  the 
information  submitted  by  the 
respondents  from  the  Encyclopedia  of 
Chemical  Technology  constitutes  new 
information  which  should  be  rejected. 
As  the  title  of  the  source  indicates,  the 
information  cited  by  the  respondents  in 
support  of  their  argument  that  the  price 
used  in  the  preliminary  results  of 
review  to  value  activated  carbon  was 
incorrect  was  of  a  general,  definitional 
natiu^. 

Comment  12 

Respondents  argue  that  the 
Department  should  calculate  a  surrogate 
value  for  sulfuric  acid  which  is 
exclusive  of  taxes.  Respondents  state 
that  the  issues  of  Chemical  Weekly  used 
by  the  Department  in  the  preliminary 
results  to  value  sulfuric  acid  clearly 
state  that  the  sulfuric  acid  prices 
contained  therein  are  inclusive  of  excise 
and  Maharashtra  sales  taxes. 
Respondents  argue  that  the  Department 
has  a  long  and  consistent  history  in 
NME  country  cases  of  valuing  the 


factors  of  production  with  tax-exclusive 
prices,  citing  to  Bicycles,  Manganese 
Metal,  and  Sebacic  Acid.  Respondents 
further  cite  to  Polyvinyl  Alcohol,  in 
which  the  Department  valued  sulfuric 
acid  at  exactly  the  same  price  from  the 
same  source,  but  adjusted  the  values  to 
exclude  taxes.  Respondents  note  that 
they  submitted  documentation  on  the 
relevant  tax  rates  to  the  record  of  this 
review. 

Petitioner  responds  that  the 
Department  should  not  revise  the 
surrogate  value  for  sulfuric  acid. 
According  to  petitioner,  there  is  no 
evidence  on  the  record  concerning  the 
applicable  Indian  tax  rate  for  sulfuric 
acid,  and,  without  such  information,  the 
Department  cannot  determine  a  tax- 
exclusive  price.  Petitioner  contends 
that,  in  Polyvinyl  Alcohol,  the 
respondent  was  able  to  specifrcally 
identify  the  applicable  tax  rates. 
Moreover,  petitioner  argues  that  the 
Department  only  excludes  taxes  on  raw 
materials  where  such  taxes  are  refunded 
upon  exportation,  and  that  there  is  no 
evidence  on  the  record  which  indicates 
whether  taxes  paid  on  sulfuric  acid  are 
refunded  upon  exportation.  Petitioner 
notes  that,  in  Aimcor  v.  United  States, 

19  err  Slip  Op.  95-130  (July  20, 
1995),  (Aimcor),  at  22,  the  CIT  stated 
that  “material  costs,  such  as  value- 
added  taxes  must  be  included  in 
constructed  value  if  they  are  incurred 
prior  to  exportation,  with  the  exception 
of  tax  remitted  or  refunded  upon 
exportation.” 

Department’s  Position 

We  agree  with  respondents  that  the 
surrogate  values  used  to  value  the  raw 
materials  should  be  exclusive  of  taxes, 
as  we  have  discussed  in  previous  cases, 
such  as  Manganese  Metal.  The  issues  of 
Chemical  Weekly,  contained  in 
Attachment  3  of  the  May  30, 1996  factor 
value  memorandum,  used  to  determine 
the  surrogate  value  for  sulfuric  acid  in 
the  preliminary  results  of  this  review, 
state  that  the  prices  reported  for  sulfuric 
acid  are  inclusive  of  Excise  and 
Maharashtra  taxes.  Accordingly,  we 
have  adjusted  the  surrogate  value  or 
sulfuric  acid  to  exclude  taxes  for  the 
final  results  of  review.  To  adjust  the 
prices  to  exclude  taxes,  we  have  used 
the  Central  Excise  Tariff  of  India,  1994- 
95,  submitted  to  the  record  of  this 
review  by  respondents  in  their  April  11, 
1996  submission  and  used  to  determine 
the  t^-exclusive  surrogate  value  for 
sulfuric  acid  in  Manganese  Metal  and 
Polyvinyl  Alcohol. 

We  disagree  with  petitioner  that 
Aimcor  is  relevant  in  NME  country 
cases.  Aimcor  deals  with  the 
construction  of  NV  in  market  economy 


cases  pursuant  to  section  773(e)  of  the 
Act,  and  with  material  costs  incurred  as 
a  result  of  the  taxes  levied  by  the 
country  whose  sales  of  the  subject 
merchandise  to  the  United  States 
constitute  the  U.S.  price  to  which  that 
NV  is  compared.  In  this  case,  by  way  of 
contrast,  the  NV  being  calculated  (by 
applying  Indian  surrogate  values  to  the 
PRC  factors)  is  a  surrogate  for  material 
costs  in  the  PRC  for  comparison  to  the 
U.S.  sales  of  the  Chinese  merchandise. 
Therefore,  Indian  value-added  taxes, 
which  do  not  affect  PRC  sales  to  the 
United  States,  should  be  removed  from 
such  suiTogate  costs. 

Comment  13 

Respondents  note  that,  in  determining 
surrogate  values  for  overhead,  SG&A 
expenses,  and  profit,  the  Department 
used  data  contained  in  the  April  1995 
Reserve  Bank  of  India  Bulletin.  In 
making  its  calculation,  re.spondents 
argue  that  the  Department  arbitrarily 
and  without  explanation  allocated  50 
percent  of  the  expenses  in  three 
categories,  “provident  fund,”  “salaries, 
wages  and  bonuses,”  and  “employees’ 
welfare  expenses,”  to  SG&A  expenses 
and  50  percent  to  the  cost  of 
manufacture.  As  a  result,  the  cost  of 
manufacturing  is  understated  and  the 
overhead  rate,  SG&A  rate,  and  profit  rate 
are  overstated.  They  contend  that  100 
percent  of  these  th^  categories  should 
be  applied  to  the  cost  of  manufacture,  as 
was  done  in  Polyvinyl  Alcohol. 

Department’s  Position 

We  agree  with  respondents  that  100 
percent  of  these  labor  categories  should 
be  included  in  the  cost  of 
manufacturing.  In  the  absence  of  any 
information  to  the  contrary,  it  makes 
sense  that  most  of  these  expenses  would 
be  applicable  to  the  cost  of 
manufacturing  rather  than  to  SG&A 
expenses.  In  addition,  we  note  that  in 
Polyvinyl  Alcohol,  although  we  did  not 
use  information  from  the  Reserve  Bank 
of  India  Bulletin  as  surrogate  values  for 
overhead,  SG&A  expenses,  and  profit, 
we  compared  values  from  this  source  to 
values  from  financial  statements  from 
Indian  producers;  in  each  instance,  we  . 
allocated  100  percent  of  these  labor 
categories  to  the  cost  of  manufacturing. 
We  have  also  reexamined  our 
classification  of  other  categories  in  the 
Reserve  Bank  of  India  Bulletin,  and  have 
determined  that  several  cateogries  were 
misclassified  in  the  preliminary  results 
of  review.  This  has  been  corrected  for 
the  final  results. 

Clerical  Errors 

Respondents  contend  that  the 
Department  made  three  clerical  errors  in 
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its  preliminary  results.  First,  they  state 
that,  in  valuing  activated  carhon,  the 
Department  left  out  an  importation  in 
May  1995.  Second,  they  argue  that,  in 
calculating  the  cost  of  packing 
materials,  the  Department  used  the 
wrong  weights  for  the  bags  used  to  pack 
the  sulfanilic  acid.  Third,  they  state  that 
the  Department  inaccurately  determined 
the  freight  cost  for  transporting  the  raw 
materials  between  the  supplier  factories 
and  the  sulfanilic  acid  factories.  We 
have  reviewed  the  calculations,  and 
agree  that  these  errors  were  made.  They 
have  been  corrected  for  the  final  results. 

Non-Shippers 

Baoding  and  Hainan  Garden  stated 
that  they  did  not  have  shipments  during 
the  period  of  review,  and  we  confirmed 
this  with  the  United  States  Customs 
Service.  Therefore,  we  are  treating  them 
as  non-shippers  for  this  review,  and  are 
rescinding  this  review  with  respect  to 
these  companies.  See  19  CFR  Parts  351, 
353,  and  355  Antidumping  Duties; 
Countervailing  Duties;  Proposed  Rule, 
section  351.213(d)(3)  (61  FR  7365, 
February  27, 1996).  The  cash  deposit 
rates  for  these  firms  will  continue  to  be 
the  rates  established  in  the  most 
recently  completed  final  determination. 

Final  Results  of  Review 

As  a  result  of  our  review  of  the 
comments  received,  we  have 
determined  that  the  following  margins 
exist: 


Manufacturer/exporter 

Time  period 

Margin 

(per¬ 

cent) 

Yude  Chemical  In¬ 

8/1/94-7/31/ 

*16.86 

dustry  Company. 

95 

Zhenxing  Chemical 

8/1/94-7/31/ 

*16.86 

Industry  Company. 

95 

PRC  Rate’  ....„ . 

8/1/94-7/31/ 

95 

85.20 

*Yucle  and  Zhenxing  have  been  collapsed 
for  the  purposes  of  this  administrative  review. 
However,  we  have  listed  them  separately  on 
this  chart  for  Customs  purposes. 

^  This  rate  will  be  applied  to  all  firms  which 
have  not  demonstrated  that  they  are  separate 
from  the  PRC  government,  including,  but  not 
limited  to,  the  following  firms  for  which  a  re¬ 
view  was  requested:  China  National  Chemical 
Construction  Corporation,  Beijing  Branch; 
China  National  Chemical  Construction  Cor¬ 
poration,  Qingdao  Branch;  Jinxing  Chemical 
Factory;  Mancheng  Xinyu  Chemical  Factory, 
Beijing;  Mancheng  Xinyu  Chemical  Factory, 
Shijiazhuang;  Shunping  Lite;  Sinochem  Hebei 
Import  and  Export  Corporation;  Sinochem 
Qingdao;  and  Sinochem  ^andong. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  sulfanilic  acid  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rates  for  reviewed 
companies  named  above  which  have 
separate  rates  will  be  the  rates  for  those 
firms  listed  above;  (2)  for  the  companies 
named  above  which  were  not  found  to 
have  a  separate  rate,  as  well  as  for  all 
other  PRC  exporters,  the  cash  deposit 
rate  will  be  the  highest  margin  ever  in 
the  LTFV  investigation  or  in  this  or 
prior  administrative  reviews,  the  PRC¬ 
wide  rate;  and  (3)  the  cash  deposit  rate 
for  non-PRC  exporters  of  subject 
merchandise  ft-om  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CR  353.34(d)(1).  Timely  written 
notification  of  the  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  October  7, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-26358  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  3S10-OS-P 
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Sulfanilic  Acid  From  the  People’s 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  May  20, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
sulfanilic  acid  from  the  People’s 
Republic  of  China  (PRC).  This  review 
covers  the  period  August  1, 1993 
through  July  31, 1994. 

EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karin  Price  or  Maureen  Flannery, 

Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W,,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department’s  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Background 

On  May  20, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  25196)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  sulfanilic 
acid  from  the  PRC  (57  FR  37524,  August 
19, 1992).  We  conducted  a  hearing  on 
July  24, 1996.  We  have  now  completed 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  ere  all 
grades  of  sulfanilic  acid,  which  include 
technical  (or  crude)  sulfanilic  acid, 
refined  (or  purified)  sulfanilic  acid  and 
sodium  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  with  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 
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Technical  sulfanilic  acid  contains  96 
percent  minimum  sulfanilic  acid,  1.0 
percent  maximum  aniline,  and  1.0 
percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid 
contains  98  percent  minimum  sulfanilic 
acid,  0.5  percent  maximum  aniline  and 
0.25  percent  maximum  alkali  insoluble 
materials. 

Sodium  salt  is  a  powder,  granular  or 
crystalline  material  which  contains  75 
percent  minimum  equivalent  sulfanilic 
acid,  0.5  percent  maximum  aniline 
based  on  the  equivalent  sulfanilic  acid 
content,  and  0.25  percent  maximum 
alkali  insoluble  materials  based  on  the 
equivalent  sulfanilic  acid  content. 

This  merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheadings  2921.42.22  and  2921.42.90. 
Although  die  HTS  subheadings  are 
provided  for  convenience  and  custcuns 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Inis  review  covers  10  manufacturers/ 
exporters  of  sulfanilic  acid  from  the 
PRC,  and  the  period  August  1, 1993 
through  July  31, 1994. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  firom  China 
National  Chemical  Construction 
Corporation  (CNCCC),  Hainan  Garden 
Trading  Company  (Hainan  Garden), 

PHT  International,  Inc.  (PHT),  a  U.S. 
importer,  Sinochem  Hebei  Import  and 
Export  Corporation  (Sinochem  Hebei), 
Yude  Chemical  Industry  Co.  (Yude),  and 
Zhenxing  Chemical  Industry  Co. 
(Zhenxing)  (collectively,  respondents); 
and  fit)m  the  petitioner.  Nation  Ford 
Chemical  Company.  At  the  request  of 
the  petitioner,  a  public  hearing  was  held 
on  July  24, 1996. 

Comment  1 

Petitioner  argues  that  CNCCC,  Hainan 
Garden,  Sinochem  Hebei,  Yude,  and 
Zhenxing  should  be  collapsed  and  given 
a  single  margin  because  of  the 
relationships  among  these  companies 
and  the  significant  transactions  they  had 
with  each  other.  As  a  result,  petitioner 
contends  there  is  a  high  probability  of 
price  manipulation  and  circumvention 
of  the  antidumping  duty  order  if  these 
five  companies  retain  their  separate 
cash  deposit  rates. 

According  to  petitioner,  the 
IDepartment  “collapses”  related  firms  ■ 
where  the  type  and  degree  of 
relationship  is  so  significant  that  we 
find  that  there  is  a  strong  possibility  of 
price  manipulation,  citing  to  Nihon 
Cement  Co.,  Ltd.  v.  United  States,  17 
QT  400  (1993)  (Nihon).  Petitioner  notes 
that  the  Department  considers  five 


factors  in  evaluating  whether 
respondents  should  be  collapsed,  and 
that  these  factors  were  used  in  the 
preliminary  results  of  this  review  to 
determine  whether  to  collapse  Yude  and 
Zhenxing.  Petitioner  states  that  the 
Department  need  not  find  that  each  of 
these  factors  is  present  in  order  to 
warrant  collapsing.  Rather,  the 
relationships  among  the  various  entities 
are  examined  to  determine  whether 
collapsing  is  warranted  to  avoid  price 
manipulation  and  circumvention  of  the 
order.  It  argues  that,  although  these 
companies  do  not  have  interlocking 
boards  of  directors,  they  meet  each  of 
the  other  factors.  Petitioner  contends 
that  these  factors  demonstrate  that  there 
exists  a  strong  possibility  of  price 
manipulation,  and  that,  by  trading 
sulfanilic  acid  among  themselves,  these 
companies  can  avoid  dumping  duties. 

By  collapsing  the  respondents  and 
applying  a  single  rate  to  them  all,  the 
Department  can  prevent  this.  Petitioner 
wants  the  Department  to  weight  average 
the  rates  for  each  of  the  respondents, 
recalculated  as  argued  by  petitioner  (see 
comments  2-9  below),  to  determine  the 
single  rate  to  apply  to  each  company. 

Respondents  reply  that  CNCCC, 
Hainan  Garden,  and  Sinochem  Hebei 
should  not  be  collapsed  with  Yude  and 
2^enxing  because  they  are  independent 
entities  and  are  not  related  to  or 
affiliated  with  Yude,  Zhepxing,  or  PHT. 
Respondents  note  that  only  related 
companies  can  be  collapsed'and  given 
a  single  antidumping  rate,  citing  Nihon, 
and  that  Yude  and  ^enxing  were 
collapsed  by  the  Department  because 
they  had  the  same  joint  venture  partner, 
PHT.  Respondents  point  to  the  record  of 
the  review  to  show  that,  prior  to  the 
joint  venture  agreements,  Yude  and 
Zhenxing  were  privately  owned  and 
owned  by  “All  the  People,” 
respectively,  and  were  not  related  to 
PHT.  Further,  CNCCC,  Hainan  Garden, 
and  Sinochem  Hebei  are  either  owned 
by  “All  the  People”  or  are  privately 
owned,  and  are  therefore  not  related  to 
PHT.  Respondents  cite  to  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People’s  Republic  of  China  (59  FR 
22585,  May  2, 1994),  in  which  the 
Department  stated  that  ownership  by 
“All  the  People”  means  that  no  one 
person  can  own  the  company,  as 
evidence  that  companies  owned  by  “All 
the  People”  cannot  be  related  to  PHT. 
Respondents  argue  that  the  sales 
arrangements  between  these  companies 
do  not  make  them  related  parties  with 
relationships  significant  enough  to 
warrant  collapsing  them  and  treating 
them  as  a  single  entity,  and  that. 


contrary  to  petitioner’s  assertion,  the 
relationships  between  these  companies 
lack  all  of  the  five  factors  used  to 
determine  whether  to  collapse  related 
parties. 

Department’s  Position 

We  collapse  related  parties  when  the 
type  and  degree  of  relationship  is  so 
significant  that  we  find  that  there  is  a 
strong  possibility  of  price  manipulation 
(see  Nihon).  For  purposes  of 
determining  United  States  price  (USP) 
and  foreign  market  value  (FMV),  the 
statute  defines  a  “related  party”  in 
terms  of  agency,  stock  ownership, 
control,  or  “any  interest”  in  the 
business  in  question.  See  section 
771(13)  of  the  Act.  We  have  taken  the 
position  in  a  number  of  cases  and  in  our 
questionnaire  that  “any  interest”  means 
at  least  a  five  percent  ownership  interest 
between  the  parties,  arguing  that  five 
percent  ownership  is  an  appropriate 
indicator  of  the  possibility  of  price 
manipulation  (see,  e.g..  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan  (58  FR  37154,  July 
9, 1993). 

In  this  review,  we  considered  whether 
Yude  and  Zhenxing  should  be  collapsed 
because  each  formed  a  joint  venture 
with  PHT;  PHT  has  an  ownership 
interest  in  each  joint  venture.  However, 
the  information  on  the  record  of  this 
review  shows  that  CNCCC,  Hainan 
Garden,  and  Sinochem  Hebei  are  not 
related  to  Yude,  Zhenxing,  or  PHT; 
CNCCC  and  Sinochem  Hebei  are  ovmed 
by  “All  the  People,”  and  Hainan  Garden 
is  privately  owned.  Therefore,  we  have 
not  collapsed  CNCCC,  Hainan  Garden, 
and  Sino<±em  Hebei  with  Yude, 
Zhenxing,  and  PHT.  As  we  did  in  the 
preliminary  results  of  review,  we  have 
calculated  separate  antidumping 
margins  for  CNCCC,  Hainan  Ga^en, 
and  Sinochem  Hebei;  we  have  also 
calculated  a  separate  margin  for  Yude 
and  Zhenxing,  which  were  collapsed 
due  to  their  relationship  with  PHT. 

Comment  2 

Petitioner  argues  that  CNCCC  and 
Hainan  Garden  had  such  serious 
deficiencies  in  their  questionnaire 
responses  that  the  Department  must 
base  the  final  results  for  them  on  best 
information  available  (BIA).  With 
respect  to  CNCCC,  petitioner  contends 
that  the  Department  cannot  rely  on 
certain  of  CNCCC’s  records  because  of 
problems  found  at  verification.  Second, 
petitioner  states  that  the  Department 
was  unable  to  trace  1993  sales  to  the 
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source  records  because  CNCCC  did  not 
keep  a  “contract  book”  for  1993  as  it 
had  for  1994.  Petitioner  further 
contends  that  CNCCC  did  not  cooperate 
with  the  Department  by  refusing  to 
provide  copies  of  loan  documents  and 
books  that  the  Department  had 
requested  at  verification. 

With  respect  to  Hainan  Garden, 
petitioner  notes  two  discrepancies  at 
verification.  First,  Hainan  Garden  failed 
to  record  sales  in  a  timely  manner, 
causing  Hainan  Garden  to  be  in 
violation  of  Generally  Accepted 
Accounting  Principles  (GAAP)  under 
both  U.S.  and  PRC  practice  and 
preventing  the  Department  from  tracing 
Hainan  Garden’s  reported  sales  to  its 
Hnancial  statement.  Second,  petitioner 
complains  that  Hainan  Garden  failed  to 
maintain  a  separate  accounts  receivable 
ledger,  which  also  violates  U.S.  and  PRC 
GAAP. 

As  a  result  of  the  above,  petitioner 
argues  that  CNCCC  and  Hainan  Garden 
impeded  the  Department’s  verifications, 
and  that  the  Department  is  therefore 
required  to  rely  on  BIA,  citing  to  19 
U.S.C.  §  1677e(c)  and  section 
353.37(a)(1)  of  the  Department’s 
regulations.  Petitioner  also  cites  as 
support  Uddeholm  Corp.  v.  United 
States,  676  F.  Supp.  1234, 1236  (Ct.  Int’l 
Trade  1987);  NSKLtd.  v.  United  States, 
910  F.  Supp.,  663,  670  (Ct.  Int’l  Trade 
1995);  N.A.R.,  S.p.A.  v.  United  States, 
741  F.  Supp.  936,  941  (Ct.  Int’l  Trade 
1990);  and  Allied  Signal  Corp.  v.  United 
States,  996  F.2d  1991  (Fed.  Cir.  1994). 
Petitioner  contends  that  CNCCC  and 
Hainan  Garden  should  receive  as  BIA 
the  PRC-wide  rate  of  85.20  oercent. 

Respondents  reply  that  CKICCC  and 
Hainan  Garden  are  both  entitled  to  a 
separate  antidumping  margin,  and  that 
the  Department  was  able  to  verify  these 
companies  with  only  minor 
discrepancies.  They  contend  that,  at 
CNCCC’s  verification,  the  Department 
traced  CNCCC’s  1993  and  1994  reported 
sales  to  the  export  sales  ledgers,  tied  the 
export  sales  ledgers  to  CNCCC’s 
financial  statements,  and  found  that  all 
sales  of  sulfanilic  acid  made  to  the 
United  States  during  the  period  of 
review  had  been  reported.  Next,  they 
state  that  CNCCC  never  refused  to  give 
the  Department  access  to  requested 
information  and,  in  almost  every 
instance,  allowed  the  Department  to 
take  copies  of  the  dociunents.  Lastly, 
they  note  that,  in  CNCCC’s  records, 
CNCCC  is  listed  as  the  vendor  for  sales 
made  prior  to  the  establishment  of  the 
joint  ventures  between  PHT  and  Yude 
and  Zhenxing,  and  that  Yude  and 
Zhenxing  are  listed  as  the  vendors  for 
sales  made  subsequent  to  the 
establishment  of  the  joint  ventures. 


With  respect  to  Hainan  Garden, 
respondents  state  that  the  PRC  GAAP  to 
which  petitioner  cites  is  a  June  1, 1994 
regulation,  which  was  therefore  not 
applicable  for  most  of  the  period  of 
review.  Second,  they  note  that  Hainan 
Garden  made  it  clear  at  verification  that 
they  had  not  issued  an  invoice  for  the 
reported  sales  to  PHT  because  they  had 
not  been  paid  by  Hainan  Nationalities, 
the  company  it  used  to  export  the 
merchandise  from  the  PRC,  for  certain 
other  sales.  Respondents  also  note  that, 
despite  the  Department’s  inability  to  tie 
the  sales  payments  to  the  financial 
statements,  the  Department  was  able  to 
verify  completeness  by  examining  the 
shipping  journal.  Respondents  lastly 
argue  that,  although  Hainan  Garden 
does  not  keep  an  “accounts  receivable” 
ledger,  it  showed  the  Department  its 
“subsidiary  ledger,”  which  keeps  track 
of  payments  to  the  factory  and  payments 
from  Hainan  Nationalities. 

Respondents  conclude  that  CNCCC 
and  Hainan  Garden  fully  cooperated 
with  the  Department,  and  that  the 
Department  was  able  to  verify  their 
questionnaire  responses.  Accordingly, 
they  contend  that  the  Department 
should  use  their  questionnaire 
responses  to  calculate  a  margin  for  these 
companies. 

Department’s  Position 

We  disagree  with  petitioner.  At 
verifications,  CNCCC  and  Hainan 
Garden  fully  cooperated  with  our 
requests  for  information,  and,  with  the 
exception  of  some  minor  discrepancies, 
we  were  able  to  verify  the  information 
provided  in  CNCCC’s  and  Hainan 
Garden’s  questionnaire  responses. 
Therefore,  we  have  used  their 
questionnaire  responses  to  determine 
their  antidurnpingduty  rates. 

With  regard  to  CNCCC,  we  do  not  find 
that  the  problems  found  at  verification 
with  some  of  CNCCC’s  records  are  such 
that  the  documents  cannot  be  relied 
upon.  Further,  we  were  able  to  conduct 
our  completeness  test  using  CNCCC’s 
export  sales  ledgers  for  1993  and  for 
1994,  and  we  found  that  all  sales  of 
sulfanilic  acid  to  the  United  States 
during  the  period  of  review  had  been 
repented  (see  pages  5-6  of  the  May  30, 
1996  CNCCC  verification  report).  The 
“contract  book”  to  which  petitioner 
refers  is  a  workbook  kept  by  the  sales 
person  in  charge  of  sulfanilic  acid  for 
her  personal  use.  The  sales  person  did 
not  maintain  such  a  workbook  for  sales 
made  in  1993.  We  reviewed  the  1994 
contract  book  as  an  additional  check  to 
ensure  that  all  sales  had  been  reported. 
That  the  sulfanilic  acid  sales  person  did 
not  maintain  such  a  book  for  1993  sales 
does  not  mean  that  we  were  not  able  to 


verify  that  sales  made  in  1993  had  been 
properly  reported;  as  mentioned  above, 
we  were  able  to  verify  completeness 
using  the  export  sales  ledgers.  Lastly, 
although  CNCCC  did  not  allow  us  to 
take  copies  of  certain  documents,  we 
were  allowed  to  review  those 
documents,  and  the  results  of  our 
review  have  been  reported  in  the 
verification  report.  We  do  nothelieve 
that  this  hindered  our  verification  such 
that  use  of  BIA  is  warranted. 

Whether  Hainan  Garden  maintains  its 
records  in  a  manner  conforming  to  the 
PRC  or  the  U.S.  GAAP  is  not  an  issue 
which  warrants  the  use  of  BIA  for  that 
company.  Rather,  at  verification,  we 
examined  the  company’s  records  to 
determine  whether  the  information 
reported  to  us  in  the  questionnaire 
responses  is  complete  and  accurate.  At 
Hainan  Garden’s  verification,  we  found 
that  we  could  not  tie  the  sales  made  to 
PHT  to  the  financial  statement  because 
the  sales  had  not  yet  been  recorded  in 
the  company’s  records,  and  we  found 
that  Hainan  Garden  had  not  received 
payment  for  two  of  these  sales.  Hainan 
Garden  provided  the  following 
explanation,  which  is  described  in  the 
September  14, 1995  Hainan  Garden 
verification  report.  Hainan  Garden  used 
another  company,  Hainan  Nationalities, 
to  export  the  merchandise.  Sometimes 
Hainan  Garden  received  payment  from 
Hainan  Nationalities  and  it  paid  the 
factories,  and  sometimes  Hainan 
Nationalities  paid  the  factories  and 
remitted  to  Hainan  Garden  its  revenues. 
Hainan  Garden  stated  that,  for  the  sales 
to  PHT,  Hainan  Nationalities  had  not 
paid  Hainan  Garden  because  of  a 
payment  problem  on  sales  of  other 
products,  but  that  Hainan  Nationalities 
had  paid  the  factories.  Because  of  the 
amount  outstanding,  Hainan  Garden 
had  not  sent  to  Hainan  Nationalities  an 
invoice  and  had  not  recorded  the  sales 
on  its  financial  statements. 

At  verification,  we  reviewed  Hainan 
Garden’s  shipping  journal,  sales  journal, 
and  subsidiary  ledger  showing 
payments  to  the  factories  and  payments 
from  Hainan  Nationalities.  From  the 
documentation  we  reviewed,  we  were 
able  to  verify  that  all  sales  of  sulfanilic 
acid  to  the  United  States  during  the 
period  of  review  had  been  reported. 
With  regard  to  the  subsidiary  ledger,  we 
are  satisfied  that  Hainan  Garden 
maintains  a  record  of  the  amounts 
which  it  is  owed.  As  we  are  satisfied 
that  Hainan  Garden,  with  some  minor 
discrepancies,  reported  to  us  its  sales 
information  accurately  and  completely, 
we  have  not  used  BIA  to  calculate  its 
margin. 
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Comment  3 

Petitioner  argues  that  use  of  Indian 
import  prices  as  the  surrogate  value  for 
aniline  is  inappropriate.  Petitioner 
contends  that  the  domestic  market 
prices  of  aniline  reported  in  Chemical 
Business  and  Chemical  Weekly  should 
be  used  as  surrogate  values  because  they 
accurately  reflect  the  prices  paid  for 
aniline  by  Indian  manufacturers  of 
sulfanilic  acid.  It  notes  that  the  import 
value  of  aniline  used  for  the  preliminary 
results  of  review  is  approximately  30 
percent  of  the  prices  reported  in 
Chemical  Business  and  Chemical 
Weekly. 

Petitioner  states  that,  in  selecting 
surrogate  values  for  a  factors-of- 
production  analysis,  the  Department 
attempts  to  calculate  values  for  raw 
materials  in  a  manner  which  closely 
approximates  the  actual  costs  of  the  raw 
materials  paid  by  manufacturers  in  the 
surrogate  country  market.  As  support, 
petitioner  cites  to  19  U.S.C.  §  1677b(c), 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  from  the 
People’s  Republic  of  China  (59  FR 
66895,  December  28, 1994)  [Coumann], 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 

Saccharin  from  the  People’s  Republic  of 
China  (59  FR  58818,  November  15, 

1994)  (Saccharin). 

Petitioner  contends  that  the  data  it 
submitted  h:om  Chemical  Business  and 
Chemical  Weekly  provide  the  most 
accurate  somrce  of  surrogate  values  for 
aniline,  and  stresses  that  they  are 
consistent  with  information  provided  by 
the  U.S.  Embassy  in  India  for  the  less- 
than-fair-value  (LTFV)  investigation  of 
this  case  (see  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfanilic 
Acid  from  the  People’s  Republic  of 
China  (57  FR  29705,  July  6, 1992) 
(Sulfanilic  Acid)).  It  states  that  the  fact 
that  the  import  value  of  aniline  is  so 
much  lower  than  the  prices  reported  in 
Chemical  Business  and  Chemical 
Weekly  is  evidence  that  the  prices  in 
those  publications  are  more  reliable. 
Petitioner  notes  that  these  publications 
have  been  used  as  sources  of  surrogate 
values  in  other  cases,  including  the 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Sebacic  Acid 
from  the  People’s  Republic  of  China  (59 
FR  28053,  May  31, 1994)  (Sebacic  Acid) 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
from  the  People’s  Republic  of  China  (61 
FR  19026,  April  30, 1996)  (Bicycles). 
and  were  also  used  to  determine 
surrogate  values  for  sulfuric  acid  and 
activated  carbon  in  the  preliminary 
results  of  this  review.  According  to 
petitioner,  it  makes  no  sense  for  the 


Department  to  use  Chemical  Business 
and  Chemical  Weekly  for  two  surrogate 
values  in  this  review,  but  to  reject  them 
for  valuing  aniline. 

Petitioner  further  argues  that  there  is 
nothing  on  the  record  to  suggest  that  the 
PRC  producers  only  use  aniline 
imported  into  the  PRC,  or  that  Indian 
manufacturers  of  sulfanilic  acid  only 
use  imported  aniline.  It  cites  to  a  letter 
from  the  president  of  R-M  Industries 
(now  called  Nation  Ford  Chemical 
Company)  stating  t^at  none  of  the 
Indian  importers  of  aniline  are  sulfanilic 
acid  producers.  Without  substantial 
evidence  pointing  to  import  values  as 
the  source  for  the  surrogate  values, 
petitioner  believes  that  the  Department 
should  not  rely  on  the  low  import 
values. 

Moreover,  petitioner  contends  that  the 
Indian  import  statistics  used  by  the 
Department  for  the  preliminary  results 
reflect  the  value  of  the  aniline  at  the 
foreign  port  of  export,  and,  therefore, 
the  cost  to  produce  aniline  in  the 
country  of  exportation,  not  India.  As  a 
result,  the  import  statistics  do  not  reflect 
costs  incurred  by  Indian  sulfanilic  acid 
manufacturers  and  should  be  rejected. 

Petitioner  also  claims  that  reliance  on 
Indian  import  statistics  assumes  that 
Indian  sulfanilic  acid  producers  can 
purchase  aniline  in  bulk  quantities  at 
low  per-unit  prices,  noting  that 
chemicals  such  as  aniline  are  imported 
in  large  quantities  by  Indian  importers. 
By  contrast,  Indian  sulfanilic  acid 
producers  are  small  operations  without 
the  need  or  ability  to  purchase,  store,  or 
use  large  volumes  of  aniline,  and  would 
pay  a  higher  per-unit  cost  than  do 
Indian  importers  of  such  chemicals. 
Petitioner  argues  that  the  reported 
Indian  domestic  prices  of  aniline  in 
Chemical  Business  and  Chemical 
Weekly  reflect  the  development  of  the 
Indian  industry,  which  is  similar  to  that 
of  the  Chinese  industry  and  consists  of 
smaller  facilities  without  modern, 
efficient  methods  of  production. 

Petitioner  contends  that  respondents’ 
argument  in  comments  submitted  before 
the  preliminary  results  that  the 
Department  should  disregard  the 
domestic  prices  of  aniline,  a  petroleum- 
based  product,  in  Chemical  Business 
and  Chemical  Week/y  because  India  is 
not  a  petroleum  producing  country, 
resulting  in  artificially  high  domestic 
aniline  prices,  is  unfounded.  Petitioner 
states  that  respondents  have  not  offered 
support  for  this  claim,  and  notes  that 
leading  aniline  exporters,  such  as  Japan 
or  the  Netherlands,  do  not  produce  large 
amounts  of  petroleum.  Accordingly, 
petitioner  contends  that  petroleum 
production  does  not  determine  the  price 
of  aniline. 


Petitioner  further  contends  that  the 
import  prices  should  not  be  used 
because  the  import  statistics  contain 
significant  unexplained  aberrations.  For 
example,  petitioner  notes  that  the  U.S. 
export  statistics  show  that  the  United 
States  exported  to  India  over  four  times 
the  amount  of  aniline  than  is  indicated 
by  the  Indian  import  statistics. 

Lastly,  petitioner  argues  that  the 
Department  has  considered  whether 
Indian  import  statistics  merit 
consideration  as  surrogate  values  in 
other  cases.  Petitioner  cites  specifically 
to  Coumarin,  in  which  the  Department 
found  that  Indian  import  statistics  for 
chlorine  were  aberrational  because  they 
varied  sharply  from  “numerous 
examples  of  alternative  price  sources,” 
and  therefore  did  not  use  the  import 
values  for  chlorine.  Instead,  the 
Department  used  non-publicly  available 
price  quotes  supplied  by  the  petitioner. 
Petitioner  contends  that  the  situation  in 
this  case  is  no  different,  because  a 
number  of  sources  of  information  on  the 
record  of  this  review  indicate  that  the 
value  of  aniline  is  at  least  three  times 
greater  than  the  import  value  used  by 
the  Department  in  the  preliminary 
results  of  review. 

Respondents  contend  that  the 
Department  should  continue  to  use 
import  prices  for  valuing  aniline,  as  was 
done  in  the  LTFV  investigation  of  this 
case  (see  Sulfanilic  Acid).  They  state 
that  the  Department’s  primary  objective 
in  a  review  is  to  calculate  antidumping 
margins  as  accurately  as  possible  for  the 
PRC  producers/exporters,  citing  the 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Oscillating  Fans  and 
Ceiling  Fans  from  the  People’s  Republic 
of  China  (56  FR  55271,  October  25, 
1991)  (Fans).  To  do  so,  the  Department 
must  determine  the  actual  cost  of 
aniline  for  an  Indian  manufacturer  that 
produces  sulfanilic  acid  for  export. 

They  state  that  the  evidence  on  the 
record  of  this  review  shows  that  Indian 
sulfanilic  acid  producers  use  imported 
aniline  to  produce  sulfanilic  acid  for 
export,  and  that  there  is  no  evidence  to 
show  that  they  use  domestic* aniline  to 
produce  sulfanilic  acid  for  export.  They 
further  state  that  the  evidence  shows 
that  exported  sulfanilic  acid  would  not 
be  competitive  if  they  used  domestic 
aniline. 

Respondents  note  that  they  have 
submitted  to  the  record  a  letter  firom  an 
Indian  sulfanilic  acid  producer  stating 
that  it  uses  imported  aniline  to  produce 
sulfanilic  acid  for  export,  a  letter  from 
an  Indian  sulfanilic  acid  exporter 
describing  in  detail  how  an  Indian 
producer  uses  imported  aniline  for 
export  without  paying  import  duties, 
and  a  letter  from  a  sulfanilic  acid  end 
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user  stating  that  Indian  sulfanilic  acid 
producers  could  not  use  domestic 
aniline  to  produce  sulfanilic  acid  for 
export  because  their  prices  would  not  be 
competitive.  They  contend  that  since 
there  is  no  publicly  available  published 
information  regarding  the  source  of 
aniline  for  Indian  sulfanilic  acid 
producers,  the  IDepartment  must  rely  on 
this  next  best  information  to  show  that 
imported  aniline  is  used  by  Indian 
sulfanilic  acid  producers.  They  further 
note  that  there  is  nothing  on  the  record 
showing  that  Indian  manufacturers  use 
domestically-produced  aniline  to 
produce  sulfanilic  acid  for  export. 

According  to  respondents,  the 
domestic  Indian  aniline  market  is 
inefficient  and  protected  by  high  tariffs. 
Therefore,  respondents  argue,  Indian- 
produced  aniline  is  very  expensive,  and 
the  Indian  government  allows  aniline  to 
be  imported  duty  firee  for  production  of 
sulfanilic  acid  for  export.  Respondents 
contend  that  petitioner  fails  to  take  into 
account  that  Indian  sulfanilic  acid 
producers  use  different  aniline  inputs 
for  producing  sulfanilic  add  for  the 
domestic  and  export  markets. 
Respondents  state  that,  while  the  prices 
reported  in  Chemical  Business  and 
Chemical  Weekly  may  reflect  the  cost  of 
domestically-produc^  aniline,  they  do 
not  reflect  the  cost  of  imported  aniline 
used  to  produce  sulfanilic  add  for 
export  and  should  therefore  be  rejeded 
in  favor  of  import  prices.  They  argue 
that  use  of  import  prices  does  not  mean 
that  the  surrogate  country  is  Japan  or 
some  other  country,  because  the  import 
prices  are  adual  market  prices  paid  by 
Indian,  not  Japanese,  sulfanilic  acid 
producers. 

They  further  claim  that  the  Indian 
import  prices  are  not  aberrational,  are 
close  to  the  world  market  price,  and 
have  remained  steady  during  the  period 
of  review;  this  leads  to  a  more  accurate 
calculation  of  the  export  price  for 
sulfanilic  add.  Lastly,  respondents  note 
that  the  Department  is  not  required  to 
choose  one  source  of  siurogate 
information  to  value  all  factors  in  the 
face  of  evidence  that  it  will  lead  to 
inaccurate  results. 

Department's  Position 

We  disagree  with  petitioner.  The 
evidence  placed  on  the  record  of  this 
review  by  the  respondents  indicates  that 
Indian  sulfanilic  acid  producers  use 
imported  aniline  in  their  production 
process  when  they  produce  sulfanilic 
acid  for  export.  Therefore,  these  values 
best  approximate  the  cost  incurred  by 
the  sulfanilic  acid  exporters  in  India, 
and  we  have  continued  to  use  import 
prices  reported  in  the  Monthly  Statistics 
of  the  Foreign  Trade  of  India,  Volume 


II— Imports  (Indian  Import  Statistics)  to 
value  aniline  for  the  final  results  of 
review,  as  in  the  LTFV  investigation  of 
this  case  (see  our  response  to  Comment 
1  in  Sulfanilic  Acid). 

With  regard  to  petitioner’s  argument 
that  the  import  statistics  reflect  the 
value  at  the  port  of  export,  we  note  that 
the  introductory  comments  to  the 
Indian  Import  Statistics  state  that  the 
values  are  reported  on  a  GIF  (cost, 
insurance,  fireight)  basis  (see  our 
response  to  Comment  4).  Therefore,  we 
disagree  with  petitioner  that  the  import 
values  are  inappropriate  because  they 
reflect  only  the  cost  to  produce  in  the 
country  of  exportation. 

Contrary  to  petitioner’s  argument  that 
it  does  not  make  sense  to  reject 
Chemical  Business  and  Chemical 
Weekly  for  aniline  but  to  use  them  for 
other  factors,  we  believe  that  we  can  use 
different  sources  for  valuing  different 
factors  when  we  find  that  the  surrogate 
values  are  appropriate.  Therefore,  it  is 
not  inappropriate  to  use  the  Indian 
Import  Statistics  to  value  aniline  and  to 
use  Chemical  Business  and  Chemical 
Weekly  to  value  other  factors. 

Comment  4 

Petitioner  argues  that,  if  the 
Department  continues  to  use  import 
prices  as  the  surrogate  value  for  aniline, 
the  import  prices  should  be  adjusted  to 
account  for  ocean  fireight  firom  the  port 
of  export  to  India,  Indian  port  terminal 
and  brokerage  charges,  the  Indian 
importers’  maik-up,  and  the  Indian 
import  duty,  in  order  to  approximate 
costs  incuned  by  Indian  sulfanilic  acid 
producers.  Petitioner  contends  that  the 
aniline  import  values  relied  upon  by  the 
Department  in  the  preliminary  results 
are  FOB  values  at  the  foreign  port  of 
export,  and,  therefore,  do  not  include 
such  costs.  Petitioner  states  that  the 
ultimate  piuchaser  of  the  aniline,  the 
Indian  sulfanilic  acid  producer,  would 
clearly  be  charged  these  expenses,  and 
that  an  upward  adjustment  is  necessary 
'  to  reflect  the  total  cost  of  the  aniline. 
Petitioner  contends  that  a  comparison  of 
the  customs  import  values  used  for  the 
preliminary  results  and  CIF  import 
prices  reported  in  Chemical  Weekly 
show  that  the  QF  values  are 
considerably  higher,  and  that  the  use  of 
the  customs  values,  which  are  FOB 
foreign  port  of  export,  confers  a 
substantial  unfair  benefit  upon 
respondents.  Petitioner  suggests  that  an 
upward  adjustment  of  eight  percent,  the 
statutory  minimum  profit,  be  used  to 
make  the  adjustment  for  the  importer’s 
markup. 

With  regard  to  import  duties, 
petitioner  states  that  aniline  imported 
into  India  during  the  period  of  review 


was  subject  to  an  ad  valorem  duty  of  85 
percent  which  was  not  added  to  the 
surrogate  value  for  aniline  in  the 
preliminary  results  of  this  review. 
According  to  petitioner,  the  letter  from 
the  sulfanilic  acid  exporter  provided  by 
the  respondents,  which  states  that 
import  duties  on  aniline  are  not 
collected  when  the  sulfanilic  acid  is 
exported,  does  not  demonstrate  that  this 
85  percent  duty  should  not  be  included 
in  the  surrogate  value.  Petitioner  notes 
that  the  Department  has  previously 
concluded  that  the  import  duty 
exemption  for  aniline  was  a 
countervailable  subsidy  under  the  U.S. 
law,  citing  the  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Sulfanilic  Acid  from  India  (57  FR 
35784,  August  11, 1992)  [Sulfanilic  Acid 
eVD  Determination),  and  argues  that  the 
alleged  forgiveness  of  import  duties,  a 
countervailable  subsidy,  does  not 
warrant  the  disregarding  of  the  import 
duty  in  the  factors-of-production 
analysis. 

Respondents  reply  that  the 
Department  should  not  make  any 
adjustments  to  the  import  value  of 
aniline.  They  state  that,  in  previous 
cases,  such  as  Sebacic  Acid,  Saccharin, 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Polyvinyh 
Alcohol  from  the  People’s  Republic  of 
China  (61  FR  14057,  March  29, 1996) 
[Polyvinyl  Alcohol),  the  Department  has 
eliminated  firom  the  surrogate  values 
excise  taxes,  freight,  and  all  other 
charges  associate  with  the  surrogate 
values  because  the  Department  already 
adds  amounts  for  frei^t  charges  and 
other  markups.  Respondents  note  that, 
in  this  review,  the  Department  has 
added  to  the  surrogate  value  for  aniline 
fireight  costs  for  transporting  the  aniline 
firom  the  supplier  in  the  PRC  to  the 
sulfanilic  acid  factory  and  PRC 
brokerage  and  handling  costs.  Therefore, 
respondents  contend,  the  petitioner  is 
arguing  that  the  Department  double 
count  such  expenses. 

Respondents  also  state  that  they  have 
submitted  evidence  to  the  record  of  this 
review  showing  that,  pursuant  to  the 
Indian  government’s  duty  drawback 
program,  Indian  importers  of  aniline 
import  the  chemical  duty  firee  and 
export  the  sulfanilic  acid  without  the 
payment  of  the  import  duty.  Therefore, 
the  import  duty  would  not  be  included 
in  the  cost  of  the  aniline  to  the  sulfanilic 
acid  producer.  They  further  state  that 
the  Department  determined  in  the 
Sulfanilic  Acid  CVD  Determination  that 
the  duty  drawback  for  aniline  was  a 
countervailable  subsidy  based  on  BIA, 
using  information  provided  by 
petitioner  which  misled  the  Department 
into  believing  that  aniline  is  removed 
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from  the  sulfanilic  acid  during  the 
production  process. 

Respondents  further  argue  that  the 
Department  should  not  add  to  the 
surrogate  value  for  aniline  an  amount 
for  the  importer’s  markup.  First, 
respondents  state  that  the  petitioner  has 
not  submitted  any  evidence  as  to  what 
the  importer’s  markup  would  be  for 
aniline.  Further,  since  the  surrogate 
value  should  be  as  close  as  possible  to 
the  price  at  the  factory  gate  and  the 
import  value  of  aniline  represents  the 
closest  approximation  of  the  actual 
aniline  cost  to  the  Indian  manufacturer, 
it  should  not  include  any  upward 
adjustments  after  importation  which 
would  artificially  inflate  the  aniline 
cost. 

Department’s  Position 

We  agree  with  petitioner  that,  in  order 
for  the  surrogate  values  to  reflect  the 
true  costs  to  India  for  the  raw  materials, 
the  surrogate  values  should  include 
freight  to  India.  However,  the 
introductory  notes  to  the  Indian  Import 
Statistics,  used  to  determine  the 
surrogate  value  for  aniline,  state  that  the 
values  are  reported  on  a  GIF  basis.  Thus, 
the  reported  import  values  include  the 
costs  of  transporting  the  merchandise  to 
India,  and  an  adjustment  for  ocean 
freight  from  the  port  of  export  to  India 
and  for  Indian  port  terminal  and 
brokerage  charges  is  not  necessary.  This 
does  not  double  coimt  freight  charges, 
as  argued  by  respondents.  We  add 
freight  costs  to  the  cost  of 
manufacturing  to  account  for  costs  for 
transporting  Ae  raw  materials  from  the 
suppliers  of  the  raw  materials  to  the 
factory  producing  the  subject 
merchandise,  not  freight  to  the  surrogate 
country. 

We  also  disagree  that  we  should  add 
an  importer’s  maricup  to  the  surrogate 
value.  There  is  no  evidence  on  the 
record  of  the  review  indicating  who 
imports  the  aniline,  the  sulfanilic  acid 
producer  or  an  importer  who  sells  the 
aniline  to  the  sulfanilic  acid  producer. 
Accordingly,  there  is  no  basis  for 
determining  that  an  importer’s  markup 
would  be  included  in  the  price  to  the 
Indian  sulfanilic  acid  producer  and  for 
adjusting  the  surrogate  value  for  such  a 
markup. 

With  respect  to  petitioner’s  argument 
that  we  should  include  an  amount  for 
import  duties  in  the  surrogate  value  for 
aniline,  we  note  that  respondents  have 
placed  on  the  record  evidence  showing 
that  the  import  duty  is  not  paid  when 
the  sulfanilic  acid  is  exported. 
Therefore,  we  disagree  with  petitioner, 
and  have  not  made  an  adjustment  for 
import  duties. 


Comment  5 

Petitioner  argues  that  the  Department 
should  include  a  factor  for  water  in  its 
factors-of-production  calculation.  It 
contends  that  water  is  a  significant 
input  in  the  production  of  sulfanilic 
acid,  and,  therefore,  should  not  be 
included  in  factory  overhead.  According 
to  petitioner,  the  fact  that  the  PRC 
producers  may  not  incur  any  charges  for 
water  is  not  relevant  to  what  the  proper 
valuation  should  be  in  a  factors-of- 
production  analysis,  arguing  that 
surrogate  values  are  used  in  non-market- 
economy  (NME)  country  cases  because 
the  valuation  of  inputs  is  unreliable  in 
the  NME  country.  Therefore,  since  water 
is  used  in  the  production  of  sulfanilic 
acid,  it  should  be  valued  in  India 
without  regard  to  the  value  that  may  be 
assigned  that  factor  in  the  PRC. 

Respondents  reply  that,  in  past  cases, 
the.  Department  has  determined  that 
water  was  part  of  factory  overhead 
because  it  was  already  included  in 
Indian  overhead  numbers.  As  support, 
they  cite  to  Polyvinyl  Alcohol,  Sebacic 
Acid,  Saccharin,  and  Sulfanilic  Acid. 
They  state  that  petitioner  has  provided 
no  reason  in  this  case  to  overturn  this 
established  precedent. 

Department’s  Position 

We  disagree  with  petitioner.  As  was 
stated  in  Yude’s  and  Zhenxing’s 
questionnaire  responses,  and  verifled, 
Yude  and  Zhenxing  have  their  own 
wells  from  which  they  pump  water  for 
use  in  the  production  process;  the  water 
is  then  recirculated.  As  we  have  stated 
in  Saccharin,  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Disposable  Pocket  Lighters 
from  the  People’s  Republic  of  China  (60 
’^R  22359,  May  5, 1995),  and  Coumarin, 
it  is  normal  practice  to  include  such 
costs  in  factory  overhead.  Moreover,  the 
data  provided  in  the  Reserve  Bank  of 
India  Bulletin,  used  to  determine  the 
surrogate  value  for  factory  overhead,  did 
not  indicate  to  the  contrary.  Therefore, 
we  have  included  water  in  factory 
overhead  and  have  not  valued  it 
separately. 

Comment  6 

Petitioner  argues  that  the  Department 
erroneously  based  Sinochem  Hebei’s 
ocean  freight  on  surrogate  costs.  It  notes 
that  when  an  input  is  sourced  from  a 
market  economy  country  and  is  paid  for 
in  a  convertible  currency,  the 
Department’s  policy  is  to  use  actual 
costs,  not  surrogate  costs. 

Respondents  reply  that  the 
verification  report  for  Sinochem  Hebei 
states  that  ocean  freight  was  always 
provided  by  NME  carriers.  Therefore, 


they  contend  that  ocean  freight  should 
be  valued  using  surrogate  values,  even 
if  the  expense  was  paid  for  in  U.S. 
dollars. 

Department’s  Position 

We  agree  with  petitioner  that  when  an 
input  is  provided  by  a  market  economy 
country  in  a  convertible  currency,  we 
value  liie  input  using  the  actual  cost. 
However,  we  found  at  verification  that 
ocean  freight  for  Sinochem  Hebei’s  sales 
was  always  provided  by  NME  carriers 
(see  page  5  of  the  May  30, 1996 
Sinochem  Hebei  verification  report), 
eyen  though  it  was  sometimes  paid  in 
U.S.  currency  and  sometimes  paid  in 
renminbi.  Accordingly,  we  have  valued 
ocean  freight  for  all  of  Sinochem  Hebei’s 
purchase  price  (PP)  and  exporter’s  sales 
price  (ESP)  sales  using  surrogate  values. 

Comment  7 

Petitioner  contends  that  the 
Department  should  make  an  adjustment 
to  Sinochem  Hebei’s  ESP  and  PP  sales 
for  commissions  and  warehousing 
expenses  paid  by  Alchemy  International 
(Alchemy),  Sinochem  Hebei’s  U.S. 
subsidiary,  and  an  adjustment  to 
Yude’s/Zhenxing’s  ESP  sales  for 
commissions  paid  by  PHT,  citing 
sections  353.41(e)  and  353.56(a)(2)  of 
the  Department’s  regulations.  Petitioner 
notes  that,  in  their  questionnaire 
responses,  Sinochem  Hebei  and  Yude/ 
Zhenxing  stated  that  they  did  not  pay 
these  expenses  on  their  sales  to  the 
United  States,  but  that  the  Department 
discovered  these  expenses  for  the  first 
time  at  verifications.  According  to 
petitioner,  since  the  respondents  did  not 
report  these  expenses  in  their  responses, 
the  Department  should  use  BIA  to  adjust 
for  them.  It  also  argues  that  the 
Department  should  made  an  adjustment 
to  the  USP  for  Sinochem  Hebei  for 
credit  expenses  incurred  on  U.S.  sales, 
citing  Bicycles,  61  FR  at  19028-29. 

Petitioner  further  argues  that  the 
Department  must  deduct  indirect  selling 
expenses  incurred  by  Alchemy  in  the 
calculation  of  ESP  for  Sinochem  Hebei. 
According  to  petitioner,  these  expenses 
should  be  deducted  even  though  this  is 
an  NM^  proceeding,  because  the 
Department  found  in  Bicycles  that  the 
statute  requiring  that  indirect  selling 
expenses  be  deducted  “provides  no 
exception  for  cases  involving  non¬ 
market-economy  countries.’’  It  contends 
that  this  analysis  governs  this 
proceeding  even  though  the  decision  in 
Bicycles  was  made  under  the  Act  as 
amended  in  1994,  rather  than  the  prior 
version  of  the  statute  governing  this 
review. 

Respondents  reply  that,  at  the 
verification  of  Alchemy,  the  Department 
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found  no  evidence  that  conunissions 
were  paid  on  sales  of  sul&nilic  atad  and 
was  able  to  verify  the  specific  ESP  sales 
for  whifdi  warehousing  expenses  were 
paid.  Further,  they  state  that  the  credit 
expenses  referred  to  in  the  Alchemy 
verification  report  were  not  related  to 
sales  of  sulfenilic  add.  They  also  reply 
that,  at  the  verification  of  PHT,  the 
Department  verified  the  sales  for  which 
commissions  were  paid  and,  if  it  makes 
an  adiustment  for  commissions,  should 
make  the  adjustment  only  for  those 
sales. 

With  regard  to  the  deduction  of 
indirect  selling  expenses  from  ESP, 
respondents  reply  that  it  has  been  the 
Department’s  long-standing  practice  not 
to  deduct  indirect  selling  expenses  and 
profit  in  NME  cases  because  of  the 
difficulty  in  isolating  these  expenses  in 
the  surrogate  values.  As  support,  they 
dte  Fans,  Coumarin,  Notice  of  Final 
Determination  of  Sales  at  less  Than  Fair 
Value:  Pure  Magnesium  from  Ukraine 
(60  FR 16432,  March  30, 199.5),  and 
Saccharin.  According  to  respondents, 
the  Department  needs  to  make  a  feir 
comparison  between  USP  and  FMV, 
dting  The  Budd  Co.  v.  United  States. 

746  F.  Supp.  1093, 1098  (Q.  Int’I  Trade 
1990)  and  Smith  Corona  Group  v. 

United  States.  713  F.2d  1568  ^ed.  Qr. 
1983),  and  should  stand  by  this  long¬ 
standing  decision  that  su<^  adjustments 
would  lead  to  inaccurate  results.  They 
further  argue  that  to  implement  this 
policy  retroactively  as  a  result  of 
Bicycles  would  be  unfair.  Respondents 
also  contend  that  the  U.S.  Congress’ 
failure  to  amend  the  antidumping  law  to 
overrule  the  longstanding  policy  not  to 
deduct  indirect  selling  expenses  shows 
it  was  aware  of  this  practice  and 
approved  it. 

Lastly,  respondents  point  out  that  any 
required  adjustments  resulting  from  the 
Uruguay  Round  Agreements  Act 
(URAA)  are  not  applicable  to  this 
review  as  it  was  requested  before 
implementation  of  the  URAA. 

Department’s  Position 

With  regard  to  whether  direct  and 
indirect  selling  expenses  should  be 
deducted  from  ESP  in  the  calculation  of 
our  margins,  we  have  reexamined  our 
position.  In  Bicycles,  we  stated  that  we 
had  reevaluated  our  practice  in  this  area 
and  concluded  that  selling  expenses 
should  be  deducted  in  the  calculation  of 
constructed  export  price  (CEP)  under 
section  772(c)(2)(d)  of  the  statute 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  URAA  (see  Bicycles,  61  FR  at 
19031  (Comment  1)).  Although  the 
provisions  which  became  effective 
January  1, 1995  are  not  applicable  to 


this  review,  as  it  was  requested  pricsr  to 
January  1, 1995,  the  language  of  section 
772(e)  of  the  provisions  as  they  existed 
on  December  31. 1994  and  applicable  to 
this  review  fdearfy  state  that  ESP  shall 
be  reduced  by  the  amount  of 
commissions  for  soiling  in  the  United 
States  the  particular  merchandise  under 
consideration  and  expenses  generally 
incurred  by  or  for  the  account  of  the 
exporter  in  the  United  States.  This 
language  requires  the  same  deductions 
to  ESP  as  does  the  language  requiring 
deductions  to  CEP  und^  the  provisions 
effective  January  1, 1995.  We  have 
therefore  changi^  our  practice  in  this 
respect  from  that  described  in  the  cases 
cit^  to  by  respondents.  Pursuant  to  our 
current  practice  as  described  in 
Bicycles,  we  have  deducted  fiom  ESP 
for  Sinochem  Hebei  and  for  Yude/ 
29ienxing  direct  selling  expenses, 
including  credit,  warehousing  expenses, 
and  commissions,  as  applicable  and 
verified,  and  indirect  selling  expenses 
incurred  in  the  United  States. 

Comment  8 

Petitioner  argues  that  the  Department 
failed  to  exclude  sales  made  by 
Sinochem  Hebei  to  a  related  party  in  its 
analysis.  According  to  petitioner, 
Sinochem  Hebei  did  not  clarify  the 
relationship  between  these  parties  in  its 
supplemental  questionnaire  response,  as 
requested  by  the  Department,  and  did 
not  reveal  t^t  it  sold  to  this  party  until 
verification. 

Respondents  reply  that  there  is  no 
information  on  the  record  of  this  review 
to  indicate  that  Sinochem  Hebei  is 
related  to  Sinochem  U.S.A.  They  cite  to 
the  verification  report  for  Sinochem 
Hebei,  which  states  that  the  Department 
reviewed  the  related  party  ledger  for 
Sinochem  Hebei  and  did  not  ^d  any 
companies  other  than  those  listed  in  the 
organization  chart. 

Department’s  Position 

We  disagree  with  petitioner.  At  the 
verification  of  SinocJiem  Hebei,  we 
inquired  about  Sinochem  Hebei’s 
relationship  to  Sinochem  U.S.A.,  and 
were  told  that  Sinochem  Hebei  is 
independent  of  Sinochem  U.S.A.,  that 
Sinochem  U.S.A.  is  part  of  Sinochem 
China,  and  that  Sinochem  Hebei  made 
sales  to  Sinochem  U.S  A.  We  reviewed 
Sinochem  Hebei’s  organization  chart 
and  related  party  ledger,  and  found  no 
indication  that  Sinodbem  Hebei  is 
related  to  Sinochem  U.S.A.  See  page  2 
of  the  May  30, 1996  Sinochem  Hetei 
verification  report.  Therefore,  sales 
made  to  Sinodiem  U.S  A.  have  not  been 
treated  as  related  party  sales  in  our 
analysis. 


Comments 

Petitioner  argues  that  the  Departmoat 
must  rely  on  BIA  to  calculate  ^ight 
expenses  incurred  by  PHT  because,  at 
verification,  the  Department  discovered 
that  PHT’s  freight  records  were 
inconsistent  and  undocumented; 
therefore,  the  freight  records  cannot  be 
relied  uptm.  According  to  petitioner, 
PHTs  accountants  stated  that  there 
were  no  documents  to  support  an 
adjustment  they  had  made  to  PHTs 
freight  expenses  in  preparing  PHTs 
financial  statements  and  the  reason  for 
the  adjustment  was  explained 
unsatisfactcHify. 

Respondents  reply  that,  with  regerd  to 
fiei^t  costs,  the  Department  examined 
at  vorification  the  original  freight 
docummits  fcM’  specific  sales  and 
verified  the  feet  that  ocean  fieight  and 
marine  insurance  was  provided  by  PRC 
companies.  Therefore,  the  feet  that  the 
Department  could  not  tie  all  freight 
costs  to  the  financial  statememts  is 
irrelevant  because  actual  costs  will  not 
be  used  in  the  calculaticm. 

Department’s  Position 

We  disagree  with  petitioner.  Although 
we  were  not  able  to  trace  the  fieight 
account  in  the  general  ledger  to  the 
financial  statements  at  verification,  vre 
are  satisfied  that,  except  for  minor 
discrepancies,  Yude  and  Zhenxing 
reported  their  sales  information 
accurately  and  completely.  At  PHTs 
verification,  we  reviewed  the  actual 
fieight  documents  for  each  ESP  sale 
made  by  PHT  during  the  pmiod  of 
review.  Accordingly,  we  were  able  to 
use  the  actual  fieight  amounts  charged 
to  PHT  to  determine  the  per  unit 
amount  of  U.S.  inland  fieight  deducted 
from  ESP.  We  also  found  ffiat  ocean 
freight  and  marine  insurance  was 
always  provided  by  NME  companies, 
and,  therefore,  we  used  surrogate  values 
to  value  both  expenses. 

Clmical  Errors 

Respondents  contend  that  the 
Department  made  two  clerical  errors  in 
its  preliminary  results.  First,  they  argue 
that,  in  calculating  the  cost  of  packing 
materials,  the  Department  used  the 
wrong  weights  for  the  bags  used  to  pack 
the  sulfenilic  acid.  Second,  they  state 
that  the  Department  inaccurately 
determined  the  freight  cost  for 
transporting  the  raw  materials  between 
the  supplier  factories  and  the  sulfenilic 
acid  factories.  We  have  reviewed  the 
calculations,  and  agree  that  these  errors 
were  made.  They  have  been  corrected 
for  the  final  results. 
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Final  Results  of  Review  determined  that  the  following  margins 


As  a  result  of  our  review  of  the 
comments  received,  we  have 


Manufacturer/exporter 

Time  period 

China  National  Chemical  Construction  Corporation . 

8/1/93-7/31/94 

60.68 

Hainan  Garden  Trading  Company . 

8/1/93-7/31/94 

67.05 

SirKx:hem  Hebei  Import  &  Export  Corporation  . 

8/1/93-7/31/94 

7.70 

Yude  Chemical  Industry  Company* . . 

8/1/93-7/31/94 

0.00 

Zhenxing  Chemical  Industry  Company*  . . . . 

8/1/93-7/31/94 

0.00 

PRC  Rate . 

8/1/93-7/31/94 

85.20 

*  Yude  and  Zhenxing  have  been  collapsed  for  the  purposes  of  this  administrative  review.  However,  we  have  listed  them  separately  on  this 
chart  for  Customs  purposes. 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs  ~ 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  sulfanilic  acid  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rates  for  reviewed  companies 
named  above  which  have  separate  rates 
will  be  the  rates  for  those  firms  listed 
above;  (2)  for  the  companies  which  were 
not  found  to  have  a  separate  rate, 
Baoding  No.  3  Chemical  Factory,  China 
National  Chemical  Construction 
Corporation,  Qingdao  Branch,  Jinxing 
Chemical  Factory,  Sinochem  Qingdao, 
and  Sinochem  Shandong,  as  well  as  for 
all  other  PRC  exporters,  the  cash  deposit 
rate  will  be  the  highest  margin  ever  in 
the  LTFV  investigation  or  in  this  or 
prior  administrative  reviews,  the  PRC¬ 
wide  rate;  and  (3)  the  dash  deposit  rate 
for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 


responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CR  353.34(d)(1).  Timely  written 
notification  of  the  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  October  7, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-26368  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  3610-OS-P 

National  institute  of  Standards  and 
Technology 

[Docket  No.  960909249-6276-02] 

BIN  0693-XX23 

National  Voluntary  Conformity 
Assessment  System  Evaluation 
(NVCASE)  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice:  request  for  public 
comment. 

SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  received  a  letter 
dated  July  25, 1996  fi'om  The  National 
Board  of  Boiler  and  Pressure  Vessel 
Inspectors  requesting  the  development 
of  a  new  program  under  the  National 
Voluntary  Conformity  Assessment 
Systems  Evaluation  (NVCASE)  Program. 
The  letter  requests  NVCASE  to  evaluate 
and  accredit  that  Board  as  an  ISO-9000 
registrar  so  that  it,  in  turn,  can  conduct 
audits  of  manufacturers  of  pressure 
vessels  according  to  ISO-9000,  formally 
registering  those  which  are  in 


compliance.  The  Board’s  goal  is  to 
achieve  acceptance  by  Canada  and  other 
governments  of  ISO  9000  registrations 
performed  in  the  United  States  on  an 
equal  basis  with  those  performed  in 
those  other  countries. 

DATES:  Comments  on  this  request  must 
be  received  by  December  30, 1996. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  Robert  L. 
Gladhill,  NVCASE  Program  Manager, 
NIST,  Bldg.  820,  Room  282, 
Gaithersburg,  MD  20899,  by  fax  at  301— 
963-2871,  or  email  rlglad@nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Gladhill,  NVCASE  Program 
Manager,  at  NIST,  Bldg.  820,  Room  282, 
Gaithersburg,  MD  20899,  by  telephone 
at  301-975-4029,  by  fax  at  301-963- 
2871  or  by  email  at  rlgad@nist.gov. 
SUPPLEMENTARY  INFORMATION:  The 
NVCASE  procediires  at  15  CFR  Part  286 
require  NIST  to  seek  public  consultation 
when  it  receives  such  requests.  This 
program  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act.  "This  collection  is 
approved  by  the  Office  of  Management 
and  Budget  under  control  No.  0693- 
0019. 

The  text  of  the  request  follows: 

July  25, 1996. 

Mr.  Robert  L.  Gladhill,  Program  Manager, 
NVCASE  Program,  NIST,  Bldg.  820, 
Room  282,  Gaithersburg,  MD  20899 

Dear  Mr.  Gladhill:  The  National  Board  of 
Boiler  and  Pressure  Vessel  Inspectors  is 
requesting  NIST  to  accredit  the  National 
Board  as  an  ISO-9000  registrar  under  the 
NVCASE  program.  We  would  like  to 
coordinate  our  activities  with  NIST  to 
achieve  our  goal  in  the  most  expeditious 
manner  possible.  Successful  efforts  from  both 
our  organizations  will  help  boiler  and 
pressure  vessel  manufacturers  in  the  global 
marketplace. 

The  National  Board  is  the  central 
organization  in  the  United  States  that 
coordinates  certification  and  enforcement 
activities  in  the  boiler  and  pressure  vessel 
industry.  The  National  Board  is  comprised  of 
the  chief  inspectors  of  the  states  and  certain 
cities  of  the  Unites  States.  These  chief 
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inspectors  are  responsible  for  the 
enforcement  of  regulation  pertaining  to  the 
construction,  installation,  operation,  repair, 
and  alteration  of  boilers  and  pressure  vessels. 
Certification  by  a  government  body  is 
consistent  with  the  founding  principles  of 
the  National  Board. 

Since  its  founding  in  1919,  the  National 
Board  has  been  assisting  the  states  in  the 
enforcement  of  boiler  and  pressure  vessel 
safety  legislation.  Currently,  most  of  the 
audits  of  boiler  and  pressure  vessel 
manufacturers,  installers,  and  assemblers  in 
the  United  States  are  conducted  by  the 
National  Board  and  its  members.  Also,  all 
audits  of  manufecturers  and  assemblers  of 
safety  valves  are  conducted  by  the  National 
Board.  These  audits  are  conducted  to  assure 
compliance  with  the  requirements  of  the 
quality  and  construction  standards,  and  to 
ensure  compliance  with  the  regulations  of 
the  states  and  cities.  The  ability  to  certify  to 
ISC)-9000  will  allow  manufacturers  the 
option  to  expand  their  markets 
internationally. 

The  National  Board  has  conducted  audits 
at  nuclear  generating  Stations.  The  Nuclear 
Regulatory  Commission  in  their  deliberations 
has  used  results  of  the  audits  in  its  decisions 
on  the  licensing  of  stations.  These  audits  are 
conducted  on  programs  complying  with  1C 
CFR  50  that  are  identical  to  ISO-9000. 

Currently,  requirements-are  in  place  by 
Canadian  authorities  requiring  an  accepted 
quality  program  for  import  into  Canada.  The 
U.S.  fitting/flange  manufecturers  may  have 
their  quality  program  reviewed  by  provincial 
authorities  or  be  in  possession  of  a  CertiRcate 
issued  by  an  accredited  registrar.  The 
National  Board  is  among  organizations 
recognized  by  these  authorities  as  a  body  that 
can  certify  manufacturers.  Lacking 
accreditation,  we  are  unable  to  assist  U.S. 
manufacturers  in  their  attempts  to  enter  this 
market. 

The  National  Board  has  been  in 
discussions  with  the  Registrar  Accreditation 
Board(RAB)  on  the  issue  of  certification  of 
personnel.  Their  policy  is  that  in  order  for  an 
applicant  for  accreditation  to  be  considered 
by  them,  RAB  must  certify  the  applicant’s 
personnel.  Other  accreditors  of  lSO-9000 
registrars  recognize  a  registrar’s  ability  to 
certify  their  own  personnel  in  accordance 
with  ISO-lOOll.  This  issue  has  caused  a 
stalemate  in  our  relationship  with  RAB 
preventing  the  National  Board  from 
becoming  accredited  by  RAB. 

On  behalf  of  the  members  of  the  National 
Board,  I  look  forward  to  working  with  NIST 
on  the  NVCASE  program. 

Yours  truly, 

Albert  J.  Justin, 

Executive  Director. 

Interested  parties  should  respond  in 
writing  to  the  above  address.  All 
comments  submitted  with  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  U.S.  Department  of  Commerce 
Central  Reference  and  Records  and 
Inspection  Facility,  Room  6020,  Herbert 
C.  Hoover  Building,  14th  and 


Constitution  Avenue,  Washington,  DC 
20230. 

Dated:  October  9, 1996. 

Samuel  Kramer, 

Associate  Director. 

IFR  Doc.  26351  Filed  10-11-96;  8:45  am] 
BILUNG  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  appeal  and  request  for 
comments. 

Jessie  W.  Taylor  (Appellant),  filed 
with  the  Secretary  of  Commerce 
(Secretary)  a  notice  of  appeal  pursuant 
to  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  of  1972  (C2^MA), 
as  amended,  16  U.S.C.  §§  1451  et  seq., 
and  the  Department  of  Commerce’s 
implementing  regulations,  15  CFR  Part 
930,  Subpart  H.  The  appeal  is  taken 
from  an  objection  by  the  South  Carolina 
Office  of  Ocean  and  Coastal  Resource 
Management  (State)  to  the  Appellant’s 
project  which  involves  placing  fill 
material  in  approximately  0.6  acres  of 
wetlands  for  the  purpose  of  commercial 
development.  The  site  of  the  proposed 
project  consists  of  two  imdeveloped 
lots,  which  are  located  in  a  commercial 
area  adjacent  to  Highway  17,  in  Surfside 
Beach,  Horry  County,  South  Carolina. 
The  Appellant  has  certified  that  the 
project,  for  which  a  U.S.  Army  Corps  of 
'Engineers  permit  must  be  obtained,  is 
consistent  with  the  State’s  coastal 
management  program  (CMP). 

The  CZMA  provides  that  a  timely 
objection  by  a  state  precludes  any 
federal  agency  from  issuing  licenses  or 
permits  for  the  activity  unless  the 
Secretary  finds  that  the  activity  is  either 
“consistent  with  the  objectives’’  of  the 
CZMA  (Ground  I)  or  “necessary  in  the 
interest  of  national  security’’  (Ground 
II).  Section  307(c)(3)(A).  To  make  such 
a  determination,  the  Secretary  must  find 
that  the  proposed  project  satisfies  the 
requirements  of  15  CFR  930.121  or 
930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  State’s 
consistency  objections  based  on  Ground 
I.  To  make  the  determination  that  the 
proposed  activity  is  “consistent  with  the 
objectives’’  of  the  CZMA,  the  Secretary 
must  find  that:  (1)  the  proposed  activity 
furthers  one  or.  more  of  the  national 
objectives  or  purposes  contained  in 
section  302  or  section  303  of  the  CZMA, 


(2)  the  adverse  effects  of  the  proposed 
activity  do  not  outweigh  its  contribution 
to  the  national  interest,  (3)  the  proposed 
activity  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act,  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consistent  with  the  State’s  CMP, 
15  CFR  930.121. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  30 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Mr.  Roger  B. 
Eckert,  Attorney-Adviser,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Room  6111,  Silver 
Spring,  MD  20910.  Copies  of  comments 
will  also  be  forwarded  to  the  Appellant 
and  the  State. 

All  nonconfidential  documents 
submitted  in  this  appeal  are  available 
for  public  inspection  during  business 
hours  at  the  offices  of  the  State  and  the 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services. 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Mr.  Roger  B.  Eckert,  Attorney-Adviser, 
Office  of  the  Assistant  Gene^  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Room  6111,  Silver 
Spring,  MD  20910,  (301)  713-2967. 
(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Dated:  October  4, 1996. 

Terry  D.  Garcia, 

General  Counsel. 

[FR  Doc  96-26259  Filed  10-11-96;  8:45  am) 
BILLING  CODE  SSIO-OB-M 


p.D.  100296A] 

Advisory  Committee  to  the  U.S. 
Section  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT);  Fall  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  of  ICCAT  will  hold  its 
annual  fall  meeting  on  November  6-8, 
1996. 

DATES:  The  open  sessions  will  be  held 
on  November  6, 1996,  from  2  p.m.  to  6 
p.m.  and  November  7, 1996,  from  8:30 
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a.m.  to  12  p.m.,  and  the  closed  sessions 
will  be  held  on  November  7  firom  1:15 
p.m.  to  5:30  p.m.  and  on  November  8 
from  8  a.m.  to  1  p.m.  Written  comments 
should  be  received  no  later  than 
November  5, 1996. 

ADDRESSES:  The  meeting  will  be  held  at 
NOAA  Headquarters,  1325  East-West 
Highway  (Silver  Spring  Metro  Center 
Building  2),  Silver  Spring,  MD  20910  in 
conference  room  2358.  Written 
comments  should  be  sent  to  Kim 
Blankenbeker,  Executive  Secretary  to 
the  Advisory  Committee,  NOAA-NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910, 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Blankenbeker,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  to  the  U.S.  Section 
of  ICCAT  will  meet  in  open  session  on 
November  6, 1996,  ftnm  2  p.m.  to  6  p.m. 
and  November  7, 1996,  firom  8:30  a.m. 
to  12  p.m.  to  discuss  the  stock  status  of 
highly  migratory  species,  the 
implementation  of  ICCAT  conservation 
measures  by  the  United  States  and  other 
countries,  reports  of  the  Committee’s 
working  groups,  results  of  the 
Committee’s  regional  meetings,  1995 
ICCAT  meeting  accomplishments, 
upcoming  issues  facing  ICCAT  at  its 
1996  meeting,  and  other  matters  relating 
to  the  international  management  of 
ICCAT  species.  Both  sessions  will  be 
open  to  the  public;  however,  the 
November  6  session  will  be  the  only 
opportunity  for  public  comment. 

Written  comments  are  encouraged  and, 
if  mailed,  should  be  received  by 
November  5, 1996  (see  ADDRESSES): 
however,  they  can  also  be  submitted 
during  the  open  sessions  of  the 
Advisory  Committee  meeting. 

The  Advisory  Committee  also  will 
meet  firom  1:15  p.m.  to  5:30  p.m.  on 
November  7  and  firom  8  a.m.  to  1  p.m. 
on  November  8.  These  sessions  will  not 
be  open  to  the  public  inasmuch  as  the 
discussions  will  involve  classified 
information,  the  discussion  of  which 
relates  to  U.S.  negotiating  positions  to 
be  taken  at  the  Tenth  Special  Meeting  of 
ICCAT  to  be  held  in  San  Sebastian, 
Spain,  firom  November  22-29, 1996.  The 
Advisory  Committee  will  discuss 
various  options  for  the  U.S.  negotiating 
position  during  the  closed  sessions. 
Accordingly,  the  determination  has 
been  made  that  the  Committee  shall  go 
into  executive  session  for  the  afternoon 
session  of  November  7  and  for  the  entire 
November  8  session. 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kim  Blankenbeker 
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at  (301)  713-2276  at  least  5  days  prior 
to  the  meeting  date.  . 

Dated:  October  8, 1996. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  96-26311  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  3510-22-F 


COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  Commission  of  Fine  Arts’  next 
meeting  is  scheduled  for  17  October 
1996  at  10:00  AM  in  the  Commission’s 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street, 
N.W.,  Washington,  D.C.  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  D.C., 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  D.C.  7  October  1996. 
Charles  H.  Atherton, 

Secretary. 

(FR  Doc.  96-26318  Filed  10-11-96;  8:45  am) 
BtUmO  CODE  6390-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  97-C0001] 

The  Biinkmann  Corfioration,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 
Commission. 

action:  Provisional  acceptance  of  a 
settlement  agreement  under  the 
Consumer  Product  Safety  Act. 

SUMHMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  Section  1118.20(e). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with  the 
Brinkmann  Corporation,  a  Corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  October 
30, 1996. 
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ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  97-COOOl,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  M.Siebert,  Trial  Attorney,  Office 
of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301) 504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  October  8, 1996. 

Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  The  Brinkmann  Corporation 
(“TBC”),  a  corporation,  enters  into  this 
Settlement  Agreement  and  Order  with 
the  staff  (“the  staff’)  of  the  Consumer 
Product  Safety  Commission  (“The 
Commission’’)  in  accordance  with  the 
procedures  set  forth  in  section  1118.20 
of  the  Commission’s  Procedure  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consumer  Product 
Safety  Act(“CPSA’’),  16  C.F.R.  §Tll8. 
This  agreement  is  a  compromise 
resolution  of  the  matter  described 
herein,  without  a  hearing  or 
determination  by  the  COMMISSION  of 
any  issues  of  law  or  fact  or  the  issuance 
of  any  findings  whatsoever. 

7.  The  Parties 

2.  The  Consumer  Product  Safety 
Commission  is  an  independent  federal 
regulatory  agency  responsible  for  the 
enforcement  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2051-2084. 

3.  TBC  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Texas.  Its  principal  offices  are  located  at 
4215  McEwen  Road,  Dallas,  TX  75244. 
TBC  is  a  manufacturer  of  outdoor 
cooking  and  lighting  equipment. 

II.  Staff  Allegations 

4.  In  the  15  years  from  1979  to  1993, 
TBC  manufactured  and  distributed  over 
100,000  cooker/fryers,  over  100,000 
electric  smokers  and  over  1,000,000 
charcoal  water  smokers.  Those  products 
were  distributed  to  consumers 
throughout  the  United  States  for  use 
outside  a  residence  or  in  recreation. 
TBC,  therefore,  is  a  “manufacturer”  of 
“consumer  products”  which  are 
“distributed  in  commerce,”  as  those 
terms  are  defined  in  sections  3(a)  (4) 
and  (11)  of  the  CPSA,  15  U.S.C. 

§§  2052(a)  (4)  and  (11). 
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The  Cooker/Fryer 

5.  The  cooker/fryer  is  a  portable  type 
of  outdoor  cooking  equipment  used  to 
deep  fry  or  boil  food.  It  was 
manufactured  and  distributed  under  the 
name  “Country  Cooker”.  It  consists  of  a 
three  part  set,  including:  a  burner  unit, 
pan,  and  frying  basket.  The  burner  unit 
consists  of  a  stand,  a  regulator,  a  burner, 
and  a  hose  assembly. 

6.  The  cooker/fryer  had  a  design 
susceptible  to  spillage  of  hot  liquids  and 
food.  The  base  of  the  cooker/fryer 
lacked  a  protective  lip  around  its  burner 
grate  to  help  prevent  the  pan  from  being 
dislodged  from  the  grate.  In  addition, 
the  pan  and  basket  design  enabled  the 
consumer  to  hang  the  basket  component 
to  the  outside  of  the  pan  which  could 
tip  the  pan  and  the  basket  off  the 
cooker/fryer.  In  the  13  years  from  1981- 
1993,  TBC  received  complaints,  several 
of  which  involved  grievous  injury,  from 
consumers  who  were  burned  by  bot 
liquids  or  solids  when  the  pan  was 
dislodged  firam  the  grate.  In  1992,  TBC 
added  a  warning  to  the  cooker 
cautioning  consumers  against  hanging 
the  basket  component  on  the  outside  of 
the  pan. 

7.  Although  TBC  obtained 
information  alleging  that  the  cooker/ 
fryer  was  defective  and  that  the  defects 
exposed  consumers  to  a  risk  of  injury 
from  burning  liquids  or  solids,  it  failed 
to  provide  information  concerning  the 
defects  to  the  Commission  as  required 
by  section  15(b)  of  the  CPSA,  as 
amended,  15  U.S.C.  2064(b). 

The  Charcoal  Water  Smoker 

8.  The  charcoal  water  smoker  is  a 
portable  type  of  outdoor  cooking 
equipment  used  to  slow  cook,  self-baste, 
and  smoke  foods.  It  was  manufactured 
under  the  “Brinkmann”  label  and  the 
"COOK’N  CA’JUN”  label.  The  charcoal 
water  smoker  bas  a  barrel  shaped  body 
containing  brackets  which  support  two 
grills,  a  water  pan,  and  a  charcoal  pan. 
The  charcoal  pan  is  located  beneath  the 
water  pan.  The  unit  is  equipped  with  a 
lid  and  a  temperature  gauge. 

9.  The  charcoal  water  smoker  had  a 
hole  in  the  center  of  the  charcoal  pan 
through  which  hot  embers  could  fall.  If 
the  hot  embers  fell  on  a  combustible 
surface,  they  could  cause  a  frre.  In  the 
14  years  from  1980  to  1993,  TBC 
received  information  on  at  least  25 
incidents  involving  fires  or  charring 
caused  by  burning  embers  falling 
through  the  hole  in  the  center  of  the 
charcoal  pan;  in  one  of  the  alleged  fire 
incidents  the  smoker  allegedly  caused  a 
fatal  house  fire.  In  1992,  TBC  closed  the 
hole  in  the  charcoal  pan  and  provided 
additional  warnings  in  1993. 


10.  Although  TBC  obtained 
information  alleging  that  the  hole  in  the 
charcoal  pan  could  expose  consumers  to 
a  risk  of  fire,  it  failed  to  provide 
information  concerning  the  defect  to  the 
Commission  as  required  by  section  15(b) 
of  the  CPSA,  as  amended,  15  U.S.C. 
2064(b). 

11.  The  charcoal  water  smokers  also 
had  metal  brackets  and  other  parts  with 
sharp  edges  thqt  exposed  consumers  to 
a  risk  of  laceration.  In  the  13  years  from 
1981  to  1993,  TBC  received  information 
on  at  least  13  incidents  involving 
consumers  receiving  lacerations,  some 
of  which  involved  serious  lacerations, 
as  a  result  of  the  sharp  edges.  In  1993, 
TBC  retooled  the  dies  used  to  produce 
the  brackets  and  rounded  the  square 
comers  to  reduce  the  risk  of  injury. 

12.  Although  TBC  obtained 
information  alleging  that  the  charcoal 
water  smokers  had  brackets  and  other 
components  with  sharp  edges  and  could 
expose  consumers  to  a  risk  of  laceration, 
it  failed  to  provide  information 
concerning  the  defect  to  the 
Commission  as  required  by  section  15(b) 
of  the  CPSA,  as  amended,  15  U.S.C. 
2064(b). 

The  Electric  Smoker 

13.  The  electric  smoker  is  a  type  of 
portable  outdoor  cooking  equipment 
used  to  slow  cook,  self-baste,  and  smoke 
foods.  This  product  was  sold  under  the 
name  “Smoke  ’N  Grill  Electric.”  The 
electric  smoker  is  simileu  to  the  charcoal 
water  smoker,  but  instead  of  a  charcoal 
pan,  the  electric  water  smoker  is 
equipped  with  a  solid  bottom  with  an 
electric  heating  element  and  lava  rocks. 

14.  The  electric  smoker  had  loose 
fitting  brackets  which  enabled  the  water 
pan  to  be  dislodged  during  use  allowing 
the  water  pan  to  spill  its  contents.  In  the 
eight  years  from  1985-1992,  TBC 
received  at  least  7  complaints  from 
consumers  who  received  bums  when 
the  water  pan  slipped  off  its  base  and 
spilled  scalding  liquids.  TBC  responded 
in  1989  by  incorporating  additional 
product  warnings  and  in  1991  by 
changing  the  type  of  brackets  used  and 
their  placement  in  the  smoker. 

15.  Although  TBC  obtained 
information  alleging  that  the  brackets  of 
the  electric  smoker  were  defective  and 
could  expose  consumers  to  a  risk  of 
injury  from  burns,  it  failed  to  provide 
information  concerning  the  defect  to  the 
Commission  as  required  by  section  15(b) 
of  the  CPSA,  as  amended,  15  U.S.C. 

§  2064(b). 

III.  Brinkmann’s  Position 

16.  TBC  denies  each  and  all  of  the 
staffs  allegations  with  respect  to  the 
outdoor  cooking  equipment  identified 


in  this  agreement,  including  that  TBC  at 
any  time  possessed  information  which 
reasonably  supported  the  conclusion 
that:  (i)  its  products  contained  defects 
which  could  create  a  substantial 
product  hazard  within  the  meaning  of 
section  15(a)  of  the  CPSA,  15  U.S.C. 
2064(a),  or  (ii)  its  products  created  an 
unreasonable  risk  of  serious  injury  or 
death,  15  U.S.C.  2064(b):  and  therefore, 
denies  that  it  knowingly  failed  to  meet 
its  obligation  to  report  to  the 
Commission  under  section  15(b)  of  the 
CPSA. 

17.  The  cooker/fiyer  does  not  contain 
any  defects.  The  use  of  the  cooker/fryer, 
similar  to  a  stove  top,  requires  that  any 
cooking  utensil  placed  on  the  burner  be 
situated  in  such  a  manner  so  that  the 
cooking  utensil  does  not  become 
imbalanced  or  dislodged.  Further,  after 
TBC  received  notice  of  the  one  (1)  claim 
where  someone  had  been  injured  by 
placing  the  frying  basket  outside  of  the 
pan,  TBC,  in  1992,  incorporated 
additional  warnings  with  the  product. 

18.  As  to  the  allegations  concerning 
the  alleged  risk  of  fires  caused  by  the 
charcoal  water  smoker,  the  design  used 
was  prevalent  among  the  industry.  The 
air  hole  in  the  bottom  of  the  charcoal 
pan  was  open  and  obvious,  and  TBC 
advised  that  the  charcoal  water  smoker 
should  not  be  used  on  flammable 
surfaces  and  that  a  fir^jetardant  shield 
should  be  placed  under  the  charcoal 
pan  to  guard  against  falling  embers. 

19.  l^C  denies  all  allegations 
concerning  the  alleged  risks  regarding 
the  electric  smoker. 

IV.  Agreement  of  the  Parties 

20.  TBC  and  the  staff  agree  that  the 
Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

21.  TBC  agrees  to  entry  of  the  attached 
Order,  which  is  incorporated  herein  by 
reference,  and  to  be  bound  by  its  terms. 

22.  By  entering  into  this  Settlement 
Agreement  and  Order,  TBC  does  not 
admit  any  liability,  statutory  violation; 
or  wrongdoing  and  this  Settlement 
Agreement  and  Order  does  not 
constitute,  and  is  not  evidence  of,  or  an 
admission  of,  any  liability,  statutory 
violation,  or  the  existence  of  a  product 
defect.  This  Settlement  Agreement  and 
Order  are  entered  into  for  purposes  of 
settlement  only. 

23.  In  accepting  this  Settlement 
Agreement,  the  Commission  makes  and 
will  make  no  findings  as  to  whether  any 
of  the  consumer  products  mentioned 
above  contain  a  defect  which  creates  or 
could  create  a  substantial  product 
hazard  or  creates  or  could  create  an 
unreasonable  risk  of  serious  injury  or 
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death;  or  that  TBC  knowingly  violated 
the  reporting  provisions  of  section  15(b) 
of  the  CPSA,  15  U.S.C  2064(b)  pursuant 
to  section  19(a)(4)  of  the  CPSA,  15 
U.S.C.  2068(a)(4). 

24.  The  Commission  may  publicize 
the  terms  of  the  Settlement  Agreement 
and  Order. 

25.  The  Settlement  Agreement  and 
Order  shall  be  placed  on  the  public 
record  and  shall  be  published  in  the 
Federal  Register  in  accordance  witli  the 
procedure  set  forth  in  16  CFR 

§  1118.20(e).  If,  within  15  days  of 
publication,  the  Commission  has  not 
received  any  written  request  not  to 
accept  the  ^ttlement  Agreement  and 
Order,  the  Settlement  Agreement  and 
Order  will  be  deemed  to  be  finally 
accepted  on  the  16th  day  after  the  date 
it  is  published  in  the  Federal  Register 
(16  CFR  §  lil8.20(f)).  Upon  final 
acceptance,  the  Commission  shall  issue 
and  serve  upon  TBC  the  attached  order 
incorporated  herein  by  reference. 

26.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission,  TBC  knowingly, 
voluntarily,  and  completely  waives  any 
rights  it  might  have  only  as  to  the 
allegations  in  this  Settlement 
Agreement:  (1)  to  an  administrative  or 
judicial  hearing  with  respect  to  the 
Commission’s  claim  for  a  civil  penalty, 
(2)  to  judicial  review  or  other  challenge 
to  or  contest  of  the  validity  of  the 
Commission’s  attached  Order,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b),  has 
occurred,  (4)  to  a  statement  of  findings 
of  fact  and  conclusions  of  law  with 
regard  to  the  Commission’s  claim  for  a 
civil  penalty  and  (5)  to  any  claims  imder 
the  Equal  Access  to  Justice  Act.  TBC 
reserves  all  rights  not  specifically 
waived  above. 

27.  The  parties  further  agree  that  the 
Commission  shall  issue  the 
incorporated  order  under  the  CPSA,  15 
U.S.C.  §  2051  et  seq.  and  that  a  violation 
of  the  Order  will  subject  TBC  to 
appropriate  legal  action. 

28.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  this  Settlement  Agreement  and 
Order  may  not  be  used  to  vary  or 
contradict  its  terms. 

The  Brinkmann  Corporation 

Dated:  August  8, 1996. 

).  Baxter  Brinkmann, 

President. 

The  Consumer  Product  Safety  Commission. 

Dated:  October  3, 1996. 

David  Schmeltzer, 

Associate  Executive  Director,  Office  of 
Compliance. 

Eric  L.  Stone, 


Acting  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

Jeanne  M.  Siebert, 

Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Respondent,  The 
Brinkmann  Corporation  (“TBC”),  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  'TOC;  and  it 
appearing  that  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement,  'TBC  shall  pay  to  the  order 
of  the  United  States  Treasury  a  civil 
penalty  in  the  amount  of  ONE 
HUNDRED  SEVENTH  FIVE 
TOOUSAND  DOLLARS  ($175,000).  The 
first  payment  of  $35,000  is  due  twenty 
(20)  days  after  service  of  this  Final 
Order  upon  the  Respondent,  TBC,  and 
the  remaining  four  payments  of  $35,000 
are  due  on  the  last  day  of  the  month  for 
each  of  the  four  months  following  the 
initial  payment.  Upon  the  failure  of  TBC 
to  make  a  payment  or  upon  the  making 
of  a  late  payment  by  TBC,  the  entire 
amount  of  the  civil  penalty  shall  be  due 
and  payable,  and  interest  on  the 
outstanding  balance  shall  accrue  and  be 
paid  at  the  federal  legal  rate  of  interest 
under  the  provisions  of  28  U.S.C.  1961 
(a)  and  (b). 

Provisionally, accepted  and 
Provisional  Order  issued  on  the  8th  day 
of  October,  1996. 

By  Order  of  the  Commission: 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  96-26224  Filed  10-11-96;  8:45  am] 
BtLUNG  CODE  6355-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


Title,  Applicable  Forms,  and  OMB 
Control  Number:  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  Subpart  209.1,  Responsible 
Prospective  Contractors,  and  DFARS 
252.209.7002,  Disclosure  of  Foreign 
Ownership  or  Control  by  a  Foreign 
Government,  OMB  Number  704-^353. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Number  of  Respondents:  25. 

Responses  Per  Respondent:  1. 

Annual  Responses:  25. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  25. 

Needs  and  Uses:  10  U.S.C.  2536 
prohibits  award  of  a  Department  of 
Defense  contract  under  a  national 
security  program  to  an  entity  controlled 
by  a  foreign  government,  if  access  to  a 
proscribed  category  of  information  is 
necessary  for  the  performance  of  the 
contract.  This  information  collection  is 
used  by  contracting  officers  to  identify 
offers  from  companies  controlled  by  a 
foreign  government.  The  guidance  at 
DFARS  209.104  (48  CFR  209.104)  and 
the  solicitation  provision  at  DFARS 
252.209-7002  (48  CFR  252.209-7002) 
implement  the  requirements  of  10 
U.S.C.  2536. 

Affected  Public:  Business  or  Other 
For-Profit,  Not-for-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  October  7, 1996. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-26233  Filed  10-11-96;  8:45  am] 
BILUNG  CODE  S000-04-M 


Garnishments  Processing  Fee 

agency:  Department  of  Defense,  Defense 
Finance  and  Accounting  Service. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
giving  notice  that  it  will  collect  a  fee  for 
processing  garnishments  against 
Department  of  Defense  civilian 
employees  and  involuntary  allotment 
applications  against  active  duty  military 
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members  to  satisfy  debts  other  than  for 
alimony  or  diild  support.  The  fee  is 
$75.00,  and  will  be  collected  from  the 
monies  payable  to  the  creditor  at  the 
time  the  garnishment  or  Involuntary 
allotment  is  first  instituted. 

EFFECTIVE  DATE:  November  1, 1096. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Garnishment  Operations  Directorate, 
Defense  Finance  and  Accounting 
Service,  Cleveland  Center,  Clevmand, 
Ohio.  (216)  522-5301. 

SUPPLEMENTARY  INFORMATION:  5  U.S.C. 
5520a  permits  a  garnishment  or 
involuntary  allotment  against  the  pay  of 
civilian  employees  and  active  duty 
military  members  to  satisfy  debts  owed 
to  private  parties  other  than  for  alimony 
and  child  support.  That  law  was 
recently  amended  by  Public  Law  104- 
106,  February  10, 1906,  to  authorize  the 
Department  of  Defense  to  assess  the 
cremtor  a  fee  to  recover  its  costs  in 

Eivoluntv/ allotments.  Based  upon  a 
cost  study,  the  Department  of  Defense 
has  decided  to  impose  a  fee  of  $75.00 
for  processing  of  each  garnishment  or 
involuntary  culotment.  As  required  by 
the  law,  this  fee  will  be  char^  to  the 
creditor  and  deducted  from  me  monies 
collected  from  the  employee  or  member 
that  are  due  the  creditor. 

The  fee  will  be  charged  for  each 
garnishment  order  or  involuntary 
mlotment  served  and  processed  to 
payment.  Thus,  each  time  the 
Denartment  of  Defense  is  served  with, 
and  honors,  an  order  to  garnish  an 
employee’s  salary,  or  an  application  for 
an  mvoluntary  aUotment  for  the  above 
referenced  debts,  the  Department  of 
Defense  will  deduct  the  $75.00  fee. 
Although  administrative  costs  are 
incurred  for  each  pay  period  for  which 
a  gami^ment  or  involuntary  allotment 
is  in  efiect,  no  additional  fee  will  be 
diarged  to  cover  diose  costs. 


The  fee  will  be  deducted  at  the  time 
the  garnishment  or  involuntary 
allotment  is  first  instituted.  It  will  be 
subtracted  from  the  judgment  amount. 

The  fee  does  not  apply  to  garnishment 
for  child  support  or  alimony  under  Title 
42  of  the  United  States  Code,  Section 
659. 

Dated:  CX:tober  8, 1996. 

L.M.  Bynum, 

Alternate  OSD  Federal  Roaster  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc  96>2e230  Piled  10-11-96;  8:45  am] 
BILUNQ  COM  M0(M>4-M 


Meeting  of  the  Semiconductor 
Technology  Council 

action:  Notice. 

SUMMARY:  Under  the  provisions  of  P.L. 
92-463,  the  "Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  the  Semiconductor  Technology 
Council  will  hold  its  fifth  meeting.  The 
Council’s  mission  is  to:  link  industry 
and  national  security  needs  to 
opportunities  for  cooperative 
investments,  foster  pre-competitive 
cooperation  among  industry, 
government  and  academia,  reconunend 
opportunities  for  new  R&D  efforts  and 
potential  to  rationalize  and  align  on¬ 
going  industry  and  government 
investments.  Part  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act,  and  pursuant  to  the 
appropriate  provisions  of  Section 
552b(c)  (3)  and  (4),  Title  5,  U.S.C  There 
will  be  an  open  session  from  1:30  pan. 
to  2:00  p.m. 

DATE:  October  21, 1996. 

ADDRESS:  Marriott  Courtyard,  1533 
Clarendon  Boulevard,  Arlington,  VA 
22209. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kaigham  J.  Gabriel,  Director,  DARPA/ 
ETO,  3701 N.  Fairi^  Drive,  Arlington, 
VA  22203-1714;  telephone:  703/696- 
2252. 

Dated:  October  8, 1996. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc  96-26234  Filed  10-11-96;  8:45  am] 
aiLUNO  COM  8000-04-M 


Change  In  Schadula  of  Mootings 

AGENCY:  Department  of  Defense, 
DACOWITS. 

ACTION:  Notice. 


SUMMARY:  On  October  2. 1996  (61  FR 
51437),  the  Department  of  Defense 
published  a  notice  on  the  1996 
DACOWITS  Fall  Conference.  This 
notice  is  to  notify  attendees  of  the 
changes  in  the  s^edule.  Change  time  to 
8:00  a.m.  to  9:00  a.m.  October  27, 1996 
for  the  Final  Review  and  9:10  aon.  to 
10:30  a.m.  October  27, 1996  for  the 
Voting  Session.  All  other  information 
remains  unchanged. 

Dated:  October  8, 1996. 

ImM.  Bynum, 

Alternate  OSD  Federal  Remster  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-26229  Filed  10-11-96;  8:45  am] 
tlUMQ  COM  BOOO  04  M 


Dapartmant  of  tha  Air  Forca 
Coat  Comparison  Studios 

The  Air  Force  is  conducting  the 
following  cost  comparison  studies  in 
accordance  with  OMB  Circular  A-76, 
Performance  of  Commercial  Activities. 


Installation 

State 

Maxwell . . 

AL . 

MaxvwiUI . 

AL . 

PlMmrtdorf  . 

AK _ 

Eielsoo . 

AK  . 

Travis . 

CA  _ _ 

March .................................. 

CA _ 

March . . . 

CA _ 

March . - . 

CA _ _ 

Edwards . 

CA _ 

Buddey  ............................... 

CO _ _ 

BoWng . . 

DC _ 

Tyndall _ 

FL . 

Egln _ 

FL _ 

Egln . . 

FL _ 

HomaalAad  . 

FL _ _ 

Homestead . 

FL _ _ 

Egm _ ; - 

FL _ 

Dobbins _ 

GA _ _ 

Dobbins  . . 

GA _ 

USAF  prefect  title 


General  Ubrary. 

Grounds  maintertance. 

PoeMT  Production. 

Misc  services. 

Milllary  family  housing  maintenance. 
AIrfieid  operatiora  and  weather. 

Transient  aircraft  maintertance. 

Base  operating  support 
Base  supply. 

AIrfleid  management 

Military  family  housing  mainlenance. 

BOS  and  backshop  akcraft  maintenance. 
Ubrary. 

Education  services. 

Air  Held  operatiora  and  vireather. 

Base  operating  support 
Acquisition  seojrity. 

Control  tower  operations. 

CommuniMtion  functions. 
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USAF  proiect  title 


Dobbins  . .  GA .  Weather  Services. 

Dobbins  .  GA .  Base  operating  support 


Robins  .  GA 

Ramstein  .  Ger 

Spangdahlem  .  Ger 

Grissom  .  IN  . 

Grissom  . . .  IN  . 

Grissom  .  IN  . 

Kusan  .  Kor 

Osan .  Kor 

New  Orleans  NSA  .  LA 

Otis  ANGB .  MA 


GA .  Audiovisual. 

Germany . .  Mess  attendants. 

Germany .  Mess  attendants. 

IN .  Air  field  operations  and  weather. 

IN .  Transient  aircraft  maintenarx». 

IN .  Base  operating  support. 

Korea .  Food  services. 

Korea .  Food  services. 

LA . . .  Base  operating  support 

MA . .  Transient  aircraft  maintenance. 


Westover  .  MA .  Control  tower  operations. 

Westover  .  MA .  Weather  Senrlces. 

Westover  .  MA .  Base  Operating  Support 

Hanscom  .  MA .  Audiovisual. 

Hanscom  .  MA .  Data  Automation. 

Hanscom  .  MA .  Vehicle  O&M. 

MinrVSt  Paul .  MA .  Communications. 

Minn/St  Paul .  MA .  Base  operating  support. 

Columbus  .  MS .  Base  operating  sup(x>rt. 

Keesler  .  MS .  Grounds  maintenance. 

Keesler  .  MS .  Laundi^. 

Keesler  .  MS .  Technical  training  center  equipment  maintenance. 

Andrews .  MD .  Administrative  support. 

McGuire .  NJ .  Military  family  housing  maintenance. 

Cannon .  NM .  Military  family  housing  maintenance. 

Kirkland .  NM .  Base  supply. 

KirWand .  NM .  PMEL 

Kiildand .  NM .  Vehicle  O&M. 

Niagra  FaHs  lAP  .  NY  .  Weather  Services. 

Niagra  Falls  lAP  .  NY  .  Base  operating  support. 

Nellis . .  NV  .  Military  family  housing  maintenance. 

Youngstown .  OH .  Beise  operating  support. 

Wright  Patterson .  OH . . .  Base  operating  support 

Tinker .  OK  . .  Communication  functions. 


Pittsburgh  .  PA 

Willow  Grove  .  PA 

LaugMin .  TX 

Laughlin .  TX 

Lackland  .  TX 

Lackland  .  TX 

Sheppard .  TX 


Carswell . |  TX . 

Hill . 

HIM . 

Gerreral  Mitchell  . 


Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-26330  Filed  10-11-96;  8:45  am] 
BNJJNO  CODE  aS10-01-P 


Base  operating  support 
Base  operating  support. 

TX .  Base  operating  support 

TX .  Aircraft  maintenance. 

TX . . .  Grounds  maintenance. 

TX .  Animal  caretaking. 

TX .  Aircraft  maintenance  &  supply. 


Base  operating  support. 
Grounds  maintenance. 
Recreational  support. 
Base  operating  support 
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Department  of  the  Army 

Notlee  of  Availablilty  of  the  Final 
fnvironmental  Impact  Statement  for 
the  Dfepoeal  of  Chemfeai  Agents  and 
MunMone  Stored  at  Pine  Bluff  Arsenal, 
Arfcansae 

AQfNCV:  Department  of  the  Army,  DoD. 
action:  Notice  of  availability. 

SUMMANY:  This  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  on  the 
construction  and  operation  of  the 
proposed  chemical  agent 
deidlitarization  facility  at  Pine  Bluff 
Arsenal,  Arkansas.  The  proposed 
facility  will  be  used  to  oemilitarize  all 
stockj^le  chemical  ^mts  and 
munitions  currently  stored  at  Pine  Bluff 
AnenaL  The  FEIS  examines  the 
potential  impacts  of  on>site 
incineration,  alternative  sites  within  the 
Pine  Bluff  Arsenal,  and  the  “no  action" 
alternative.  The  “no  action"  alternative 
is  considered  to  be  a  deferral  of  the 
demilitarization  with  continued  storage 
of  i^ents  and  munitions  at  Pine  Bluff 
Arsenal. 

SUPPLEMENTAftY  INFORMATION:  In  its 
Record  of  Decision  (53  PR  5816, 
February  20, 1988)  for  the  Final 
Programmatic  En\dronmental  Impact 
Statement  on  the  Chemical  Stockpile 
Diiposal  Program  (CSDP),  the 
Department  of  the  Army  selected  on-site 
diqiosal  by  incineration  at  all  eight 
chraoical  mtmition  storage  sites  within 
the  continental  United  States  as  the 
method  by  which  it  will  destroy  its 
letiial  dumical  stockpile.  On  March  26, 
1089  (54  PR  12044-45),  the  Department 
of  the  Army  published  a  Notice  of  Intent 
in  the  Federal  Register  which  provided 
notice  that,  piirsuant  to  the  National 
Environmental  Policy  Act  and 
implementing  regulations,  it  would 
prepare  a  draft  site-specific  EIS  for  the 
Pine  Bluff  Arsenal.  In  1995,  the 
Department  of  the  Army  prepared  a 
Draft  EIS  to  assess  the  tite-spedfic 
health  mid  environmental  impacts  of 
on-site  incineration  of  chemi^  agents 
and  munitions  stored  at  the  Pine  Bluff 
Arsenal.  A  Notice  of  Availability  was 
published  on  June  0, 1995  (60  FR 


30537),  which  provided  notice  that  the 
Draft  1^  was  available  four  comment 
Comments  from  the  DEIS  have  been 
considered  and  responses  are  included 
in  this  Final  EIS.  After  a  30-day  waiting 
period  the  Army  vdll  publish  a  Record 
of  Decision.  Copies  of^the  nnal  EIS  may 
be  obtained  by  writing  to  the  following 
address:  Program  Mani^^  for  Chemical 
Demilitarization,  ATTN:  SFAE-CD-ME, 
Aberdeen  Proving  Ground,  Maryland 
21010-^401. 

ADDITIONAL  INFORMATION:  The 
Environmental  Protection  ^ency  (EP  A) 
will  also  publish  a  Notice  of  Availability 
for  the  Ftiial  EIS  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Above  address,  or  Ms.  Cathy  Stalcup  at 
(410)  671-3629/2583. 

Ridiard  E.  Newsome, 

Acting  Deputy  Auiftant  Secretary  of  the 
ArmylErnrironment,  Safety  and  Occupational 
Health)  OASA  (I,  L&E). 

[FR  Doc.  06-26342  Piled  10-11-96;  8:45 
a.111.) 

HLUNO  coot  S710-«S-M 


D«f6nM  Special  Weapons  Agency 

Privacy  Act  of  1974;  Notice  to  Amend 
Record  Syetema 

AGENCY:  Defense  Special  Weapons 
Agency,  DOD. 

action:  Notice  to  amend  recmd  systems. 

SUMMARY:  The  Defense  Special  Wewons 
Agency  is  amending  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
amendment  consists  of  changing  the 
name  of  the  'Defense  Special  Weapons 
School'  to  read  'Defense  Nuclear 
Weapons  School'.  This  amendment 
affect  two  systems  of  records  notices, 
HDSWA  004,  entitled  'Nuclear  Weapons 
Acddent  Exercise  Personnel  Radiation 
Exposure  Records'  last  published 
August  26, 1006, 61  FR  43743  and 
HDSWA  014,  entitled  'Student  Records' 
last  published  August  26, 1996, 61  FR 
43750. 

DATES:  The  amendments  will  be 
effective  on  November  14, 1096,  tmless 


comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  General 
Counsel,  Defense  Special  Weapons 
Agency,  6801  Tele^ph  Road, 
Alexandria,  VA  22310-3398 

FOR  FURTHER  SIFORMATION  CONTACT:  Ms. 
Sandy  Barker  at  (703)  325-7681. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Special  Weapons  Agency 
notices  for  systems  of  records  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a), 
as  amended,  have  been  published  in  t^ 
Fedoral  Register  and  are  available  from 
the  address  above. 

'The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  wcmld  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  amendment 
consists  of  changing  the  name  of  the 
'Defense  Special  Weapons  Sc:hoor  to 
read  'Defe^  Nuclear  Weapons  School'. 
This  amendment  affects  two  systems  of 
recxnds  notices,  HDSWA  004,  entitled 
'Nuclear  Weapons  Accident  Exercise 
Personnel  Ra^tion  Exposure  Records’ 
and  HDSWA  014,  entitlW  'Student 
Records’.  The  record  ^sterns  being 
amended  are  set  forth  below  as 
amended,  published  in  their  entirety. 
Dated:  October  8, 1996. 

Patrida  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

HONA  004 

8Y8TBNNAMK 

Nuclear  Weapons  Accident  Exercise 
Personnel  Radiation  Exposure  Records. 

SYSTEM  LOCATION: 

Defense  Nuclear  Weapons  School, 
Field  Command,  Defense  Special 
Weapons  Agency,  1900  Wyoming 
BouWard,  SE,  Khlland  Air  Force  Base, 
NM  87117-5669.  * 

CATSOOmSS  OF  MOMDUALS  COVERiO  BY  THE 
SYSTEM: 

Military  and  civilian  emplovees  of  the 
Department  of  Defense  and  ot^r 
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federal,  state,  and  local  government 
agencies,  contractor  personnel,  and 
visitors  from  foreign  countries,  who 
participated  in  planned  exercises. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name;  Social  Security  Number;  date 
of  birth;  service;  grade/rank;  specialty 
code;  job  series  or  profession; 
experience  with  radioactive  materials 
such  as  classifrcation  as  ‘radiation 
worker;’  use  of  film  badge  or  other 
dosimetric  device;  respiratory 
protection  equipment;  training  and 
actual  work  in  anti-contamination 
clothing  and  respirators;  awareness  of 
radiation  risks  associated  with 
exercises;  previous  radiation  exposure; 
role  in  exercise;  employer/organization 
mailing  address  and  telephone;  unit 
responsible  for  individuals  radiation 
exposure  records;  time  in  exercise 
radiological  control  area;  and  external 
and  internal  radiation  monitoring  and/ 
or  dosimetry  results. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2013  and  2201  (Atomic 
Energy  Act  of  1954)  and  10  CFR  parts 
10  and  20;  5  U.S.C.  7902  and  84  Stat. 
1599  (Occupational  Safety  and  Health 
Act  of  1970)  and  29  CFR  subparts 
1910.20  and  1910.96;  E.0. 12196,  as 
amended,  February  26, 1980, 
(Occupational  Safety  and  Health 
Programs  for  Federal  Employees);  and 
E.O.  9397. 

PURPOSE(S): 

For  use  by  agency  ofllcials  and 
employees  in  determining  and 
evaluating  individual  and  exercise 
collective  radiation  doses  and  in 
reporting  dosimetry  results  to 
individuals. 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDR4G  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Officials  and  employees  of  other 
govenunent  agencies,  authorized 
government  contractors,  current  or 
potential  employers,  national,  state  and 
local  government  organizations  and 
foreign  governments  in  the  performance 
of  official  duties  related  to  evaluating, 
reporting  and  documenting  radiation 
dosimetry  data. 

Officials  of  government  investigatory 
agencies  in  the  performance  of  official 
duties  relating  to  enforcement  of  Federal 
rules  and  regulations. 


The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  DSWA’s  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVmO,  ASSESSING,  RETAINING  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  on  computer 
printouts  and  in  paper  files  folders. 

retrievabiuty: 

Records  may  be  retrieved  by  names. 
Social  Security  Number,  service  or 
organization,  grade/rank,  dosimeter 
number,  or  date  and  place  of 
participation. 

SAFEGUARDS: 

Records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  secure  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

All  records  are  retained  permanently. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Defense  Nuclear 
Weapons  School,  Field  Command, 
E)efense  Special  Weapons  Agency,  1900 
Wyoming  Boulevard,  SE,  Kirtland  Air 
Force  Base,  NM  87117-5669. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Commander,  Defense  Nuclear  Weapons 
School,  Field  Command,  Defense 
Special  Weapons  Agency,  1900 
Wyoming  Boulevard,  SE,  Kirtland  Air 
Force  Base,  NM  87117-5669. 

Inquiry  should  contain  full  name  and 
Social  Security  Number  of  the 
individual  and  applicable  dates  of 
participation,  if  available.  Visits  can  be 
arranged  with  the  system  manager. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
inquiries  to  the  Commander,  Defense 
Nuclear  Weapons  School,  Field 
Command,  Defense  Special  Weapons 
Agency,  1900  Wyoming  Boulevard,  SE, 
Kirtland  Air  Force  Base,  NM  87117- 
5669. 

Inquiry  should  contain  full  name  and 
Social  Security  Number  of  the 
individual  and  applicable  dates  of 
participation,  if  available.  Visits  can  be 
arranged  with  the  system  manager. 

Requests  from  current  or  potential 
employers  must  include  a  signed 
authorization  from  the  individual. 


CONTESTING  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel.  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
was  supplied  directly  by  the  individual; 
or  derived  from  information  supplied  by 
the  individual;  or  supplied  by  a 
contractor  or  government  dosimetry 
service;  or  developed  by  radiation 
measurements  at  the  exercise  site. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

HDNA  014 
SYSTEM  NAME: 

Student  Records. 

SYSTEM  location: 

Defense  Nuclear  Weapons  School, 
Field  Command,  Defense  Special 
Weapons  Agency,  1900  Wyoming 
Boulevard  SE,  Kirtland  Air  Force  Base, 
NM  87117-5669. 

CATEGORIES  OF  INDIVIDUALS  IN  THE  SYSTEM: 

Any  student  attending  the  Defense 
Nuclear  Weapons  School. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Student  academic  records  consisting 
of  course  completion;  locator 
information;  and  related  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  302,  4103;  and 
E.O.  9397. 

PURPOSE(S): 

To  determine  applicant  eligibility,  as 
a  record  of  attendance  and  training, 
completion  or  elimination,  as  a  locator, 
and  a  source  of  statistical  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  I  ,ct,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuan'  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ’Blanket  Routine  Uses’  published 
at  the  beginning  of  DSWA’s  compilation 
of  systems  of  records  notices  apply  to 
this  system. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  files  and  on 
computer  media. 

retrievabiuty: 

Information  may  be  retrieved  by  name 
or  Social  Security  Number. 

SAFEGUARDS: 

Records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  secure  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours. 

RETENTION  ANO  DISPOSAL: 

Individual  academic  records  are 
retained  for  75  years.  Records  are 
maintained  at  the  school  for  five  years, 
then  subsequently  retired  to  the  Federal 
Records  Center,  Fort  Worth,  TX  for  the 
remaining  70  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Defense  Nuclear 
Weapons  School,  Field  Command, 
Defense  Special  Weapons  Agency,  1900 
Wyoming  Boulevard  SE,  Kirtland  Air 
Force  Base,  NM  87117-5669. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to 
Commander,  Defense  Nuclear  Weapons 
School,  Field  Command,  Defense 
Special  Weapons  Agency,  1900 
Wyoming  Boulevard  SE,  Kirtland  Air 
Force  Base,  NM  87117-5669. 

Individuals  should  provide  their 
name.  Social  Security  Number,  current 
address,  and  proof  of  identity  (photo 
identification  for  in  person  access). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Defense 
Nuclear  Weapons  School,  Field 
Command,  Defense  Special  Weapons 
Agency,  1900  Wyoming  Boulevard  SE, 
Kirtland  Air  Force  Base,  NM  87117- 
5669. 

Individuals  should  provide  name. 
Social  Security  Number,  current 
address,  and  sufficient  information  to 
permit  locating  the  record. 

For  personal  visits,  the  individual 
should  provide  military  or  civilian 
identification  card. 

CONTESTINO  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  fi'om  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road.  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAMNED  FOR  THE  SYSTBH: 

None. 

[FR  Doc.  96-26231  Filed  10-11-96;  8:45  am) 
BILUNG  CODE  S000-04-F 


DEPARTMENT  OF  ENERGY 

Notice  of  Renewal  of  the  Charter  of  the 
American  Statistical  Association 
Committee  on  Energy  Statistics 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  I 
hereby  certify  that  the  renewal  of  the 
charter  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Energy  by  law.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
pursuant  to  41  CFR  101-6.1029. 

The  purpose  of  the  Committee  is  to 
provide  advice  on  a  continuing  basis  to 
the  Administrator  of  the  Energy 
Information  Administration  (EIA), 
including: 

1.  Periodic  reviews  of  the  elements  of 
EIA  information  collection  and  analysis 
programs  and  the  provision  of 
recommendations; 

2.  Advice  on  priorities  of  technical 
and  methodological  issues  in  the 
planning,  operation,  and  review  of  EIA 
statistical  programs;  and 

3.  Advice  on  matters  concerning 
improved  energy  modeling  and 
forecasting  tools,  particularly  regarding 
their  functioning,  relevancy,  and  results. 

Fiurther  information  concerning  this 
Committee  can  be  obtained  horn  Rachel 
M.  Samuel  (202)  586-3279. 

Issued  in  Washington,  D.C  on;  September 
30, 1996. 

JoAnne  Whitman, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  96-26306  Filed  10-11-96;  8:45  am) 
BILLING  CODE  64S0-41-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia);  Notice  of  Open 
Meeting 

agency:  Department  of  Energy. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  October  16, 1996: 
6:50  pm-9:30  pm  (Mountain  Daylight 
Time). 

ADDRESSES:  Mesa  Verda  Community 
Center,  7900  Marquette  Boulevard,  NE, 
Albuquerque,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area  . 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  IX)E  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

6:50  pm  Public  Comment  Period 
7:00  pm  Approval  of  Agenda 
7:05  pm  Approval  of  9/18/96  Minutes 
7:10  pm  Chair’s  Report 
— Appreciation  for  Outgoing  Officers 
— SNL/DOE  Rush  Inlow,  Deputy 
Manager,  DOE/AL  and  John 
Crawford,  Deputy  Director,  SNL 
7:25  pm  DOE/SNL  Ten-Year  Plan — Ad 
Hoc  Committee  Report/Discussion 
7:40  pm  Ofi-site  Disposition  of 

Environmental  Restoration  Waste 
7:55  pm  Board  Budget  Report/ 
Approval  i' 

8:10  pm  Break 
8:20  pm  Management  Area  7 
Recommendation/ Approval 
8:45  pm  Board  Committees/Approval 
8:55  pm  Minutes — Form/ Approval 
9:00  pm  New/Other  Business 
9:10  pm  Agenda  Items  for  Next 
Meeting 

9:15  pm  Public  Comment 
9:25  pm  Announcement  of  Next 
Meeting/ Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  October  16, 1996. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski ’s  office  at  the 
address  or  telephone  number  listed 
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sbove,  ReqtMfto  muft  be  received  S  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  niade  to  include  the 
presentation  in  the  agenda.  The 
Dedgnated  Federal  Official  is 

fss^ion  that  will  focilitate  the  ordwlv 
conduct  of  business.  Each  individual 
wishii^  to  make  public  comment  will 
be  fvovided  a  maximum  of  S  minutes  to 
present  their  comments.  This  notice  is 
oeif^  published  less  than  15  days  in 
advance  of  the  meetina  due  to 
prommmatic  issues  that  needed  to  be 
resmved. 

Mlnutn:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freed^  of  Information 
Puhlic  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SVi,  Washington,  Du  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Fridav, 
except  Federal  holidays.  Minutes  will 
also  De  available  by  writiM  to  Mike 
Zamorski,  Department  of  M«rgy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  calling 
(505)  845-4094. 

Issued  at  Wasbit^ton,  DC  on  October  8, 
1996. 

Rachel  M.  SsoNirf, 

Acting  Deputy  Adviiory  Committee 
Management  Officer. 

(FR  Doc.  98-26308  Filed  10-11-96;  8'45  am] 
MLiMO  COM  ftit  ff  r 


Invkonmifiti)  ktanagMiMfit  Sit#- 
Sptolflo  AdvIiory  Bo«rd,  Oak  Ridg* 

RtMrvation;  Notiot  of  0|Mn  MitWHI 

AOMNCY:  Department  of  Energy. 
fUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-483, 88  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  0^  Ridge 
Reservation. 

DATI8:  Wednesday,  November  8, 8:00 
pm-9:30  pm. 

AODRI88I8:  Oak  Rid^  bin  (formerly 
Holiday  Inn),  420  S<mth  Illinois 
Avenue,  Oak  lUdge,  Tennessee. 

FOR  FURTHIR  INFORMATION  CONTACT: 
Sandv  Perkins,  Site-Specific  Advisory 
Boara  Coordinator,  D^artment  of 
Enemy  Oak  Ridm  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830, 
(423)  578-1590. 

•UPFLnilNTARY  INFORMATION: 

Purpose  of  the  Board;  Hie  purpose  of 
the  Board  is  to  make  recommencutions 
to  DOE  end  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
managmnent,  and  related  activities. 


Tentative  Agpnda: 

November  Meeting  Topics 

This  meetii^  will  Include  a  technfoal 
presentation  on  the  identification  and 
screening  of  candidate  sites  for  the 
Environmental  Waste  Management 
Facility. 

Public  Participation;  The  meetii^  is 
open  to  the  public.  Written  statements 
m^  be  fileq  with  the  Committee  either 
bef^  or  after  the  meeting.  Individuals 
who  wish  to  make  mral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Peridns  at  the  address  or 
telephone  number  listed  above. 

Remiests  must  be  received  5  days  prior 
to  tne  meetii^  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meetii^  in  a  rashion  that  will  focilitate 
the  or^ly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes;  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedcmi  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washinafon,  Du  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-^riday, 
exc^  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Kiem^'s  Information  Resource  Center  at 
105  Brtradway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  l.'OO  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Enei^  Oak  Ridge  Operations  Office, 

105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  October  4, 
1996. 

Rattel  Mtuphy  Saaitwl, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  96-26309  Filed  10-11-96;  8:45  am) 
BILUNO  MM  fifff  IM  r 


Offl06  Of  Enorgy  Effiolonoy  and 
Ronowabfo  Erwigy 

•tote  Eirargy  Advitory  Board;  Notioa 
of  Open  Moating 

AOINOY:  Department  of  Energy. 
•UMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-483;  88  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
Name;  State  Eneigy  AdviMry  Board. 
Date  and  Time;  November  14, 1996 
from  9:00  am  to  5:00  pm,  cmd  November 
15, 1996  horn  9:00  am  to  12:00  pm. 


Place;  The  Holiday  Inn  Financial 
District,  750  Kearny  Street,  San 
Francisco,  CA  (415)  433-8600. 

Contact;  William  J.  Raup,  Office  of 
Building  Technology,  State,  and 
Community  Programs,  Energy  Efficiency 
and  Renewable  Energy,  U.S.  Department 
of  Energy,  Washington,  DC  20585, 
Telephmie  202/586-2214. 

aUPPUEMOfTARY  INFORMATION: 

Purpose  of  the  Board;  To  make 
recommendations  to  the  Assistant 
Secretai^  for  Energy  Efficiency  and 
Renewanle  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board’s 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (^b.  L.  101- 
440). 

Tentative  Apnda;  Briefings  on,  and 
discussions  on 

•  The  FY 1997  Federal  budget  request 
for  Ener^  Efficiency  and  Rentable 
Ener^  programs. 

•  Issues  related  to  DOE  National 
Laboratories,  relating  to  deployment  of 
technology  through  the  States. 

•  Review  and  approval  of  any  ' 
committee  activity. 

Public  Participation;  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  niake  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provisicm  will  be  mi^  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  ordmly  conduct  of  business. 

Minutes;  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copyii^  within  30  days  at  the  Freedom 
of  hiformation  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Mondav  through  Friday,  except 
Federal  holidays. 

iMued  at  Washington,  DC,  on  October  8, 
1996. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  96-26307  Filed  10-ll-96i  8:45  am) 
WUJNQ  OODf  S4S0-01-e 
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Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-24-000] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  8, 1996. 

Take  notice  that  on  October  2, 1996, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO)  tendered  for  filing  the 
following  revised  tariff  sheet  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to 
become  effective  on  November  1, 1996: 

Tenth  Revised  Sheet  No.  7 

CIPCO  states  that  this  is  its  Annual 
filing  pursuant  to  Section  32.2  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  tariff  to  reflect  prospective 
changes  in  transportation  costs 
associated  with  unassigned  upstream 
capacity  held  by  CIPCO  on  Texas 
Eastern  Transmission  Corporation  for 
the  12-month  period  commencing 
November  1, 1996  and  under-recovered 
Transportation  Costs  for  the  period 
October  30, 1995  to  August  31, 1996. 

The  filing  reflects  a  Transportation  Cost 
Rate  (“TCR”)  of  $0.9551,  consisting  of  a 
TCR  Adjustment  of  $1.3313  and  a  TCR 
Surcharge  credit  of  $0.3762. 

CIPCO  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  iii  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-26257  Filed  16-11-96;  8:45  am] 
BILUNQ  CODE  e717-01-M 


[Docket  No.  RP96-19CM)05] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  8, 1996. 

T^ke  notice  that  on  October  2, 1996, 
Colorado  Interstate  Gas  Company,  (CIG) 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets: 

Seventh  Revised  Sheet  No.  10 
Nineteenth  Revised  Sheet  No.  11 

CIG  states  that  the  filing  is  being  filed 
to  correct  its  Mesa  Negative  Surcharge 
and  the  Account  No.  858  Stranded  Cost 
Surcheu^e. 

CIG  requests  that  the  tariff  sheets 
become  effective  October  1, 1996. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  QG’s  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  protest  said 
filing  qhould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211).  All  such  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-26256  Filed  10-11-96;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP97-25-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  8, 1996. 

Take  notice  that  on  October  3, 1996, 

K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  1-A,  the  following  revised  tariff 
sheets,  to  be  effective  October  1, 1996: 

First  Revised  Sheet  No.  4-A 
First  Revised  Sheet  No.  4— B 
First  Revised  Sheet  No.  4-C 
Second  Revised  Sheet  No.  4-D 

KNI  states  that  these  tariff  sheets  are 
being  filed  to  update  KNI’s  Tariff  to 
reflect  the  elimination  of  KNI’s  Account 
858  rate  component  commencing 


October  1, 1996,  in  accordance  vtfith 
Section  30.6  of  its  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-26258  Filed  10-11-96;  8:45  am] 
BILUNG  CODE  S717-01-M 


[Docket  No.  RP96-1 80-601] 

Stingray  Pipeline  Company;  Notice  of 
Compliance  Filing  to  Effectuate 
Changes  in  FERC  Gas  Tariff 

October  8, 1996. 

Take  notice  that  on  October  4, 1996, 
pursuant  to  “Order  After  Technical 
Conference’’  issued  herein  on 
September  19, 1996  (Order),  Stingray 
Pipeline  Company  (Stingray)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  propo.sed 
tariff  sheets  to  become  effective 
December  1, 1996. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the  Order 
addressing  revised  cashout  procedures. 

Stingray  requests  whatever  waivers 
may  he  necessary  to  permit  the  tariff 
sheets  as  submitted  to  become  effective 
December  1, 1996. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  Stingray’s 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  all  parties  .set 
out  on  the  official  service  list  at  Docket 
No.  RP96-180-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  he  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
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be  taken,  but  will  not  serve  to  make 

grotestants  parties  to  the  proceeding. 

opiea  of  this  filing  are  on  file  Tvith  the 
Commiaaion  and  are  available  for  public 
inspection  in  the  Public  Reference 
Ro^. 

Loll  D.  Caahell, 

Stcntary, 

(PR  Doc.  B0-262S5  Piled  10-11-06;  8:45  am] 

aa.uNO  oocM  inr-oi-M 


Sunehine  Act  Meeting 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 

L  No.  04-400),  5  U.S.C.  SS2B: 

AQINCY  HOLOINQ  MtlTINQ:  Federal 
Energy  Regulatory  Commission. 

DATI  AND  TilM:  October  16, 1006, 10:00 
a.m. 

PLACI:  Room  2C,  688  First  Street,  N.E., 
Washington,  D.C.  20426. 

•TATua:  Open. 

MATTira  TO  U  G0NSID6MD;  Agenda. 

Note.— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PIMON  POP  MOPI INPOPMATION: 
Lois  D.  Cashell,  Secretary,  telephone 
(202)  208-0400.  For  a  reccing  listing 
items  stricken  firom  or  added  to  die 
meeting,  call  (202)  208-1627. 

This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  a^nda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Canaant  Aganda— Hydro  eSOdi  MoetiB^ 
Octabor  16, 1M6,  Ri^ilar  Mooting)  (lOHM) 
ajB.) 

CAH-1. 

Docket#  P-400, 031,  Public  Service 
Gompeny  of  Colo^o 
OtheriS  P-1005, 004,  Public  Service 
Company  of  Goiwedo 
P-2187, 007,  Public  Service  Company  of 
Colorado 

P-2275, 002,  Public  Service  Company  of 
Colorado 

P-2351, 007,  Public  Service  Company  of 
CdlofiKlo 
CAH-2. 

Omitted 

CAH-3. 

Docket#  P-2727, 046,  Bangor  Hydro* 
Electric  Company 
CAH^ 

Docket#  P-7267, 017,  Joseph  M.  Keating 
CAH5. 

Docket#  P-2458, 009,  Groat  Northern 
Paper,  Inc. 

CAH^* 

Docket#  P-2572, 005,  Great  Northern 
Paper,  Inc. 

CAH-7. 

Docket#  P-4797, 042,  Cogeneration,  Inc. 
Other#S  P-4797, 043,  Go^neration,  Inc. 


P-4707, 044,  Cogeneration,  Inc. 

P-4797, 045,  Cogeneration,  Inc. 

P-4707, 048,  exoneration,  Inc. 

CAH**8. 

Docket#  P-10813,  Oil.  aty  of 
Summersvllle,  West  Virginia 
Other#S  P-10813, 022,  City  of 
Summersvllle,  West  Virginia 

Conoent  AgMida— Electric 
CAB-1. 

Docket#  BR06-2466, 000,  New  York  State 
Electric  k  Gas  Corporation 
CAB-2. 

Docket#  BR06-2741, 000,  Ariaona  Public 
Service  Company 
CAB-3. 

Docket#  BR96-2817, 000,  Montaup  Electric 
Company 
CAB-4. 

Docket#  ER06-2850, 000,  Sierra  Pacific 
Power  Company 
CAB-8. 

Docket#  BR96-2869, 000,  State  Line 
Energy,  LLC 
CAB-6. 

Docket#  BR06-2830, 000,  Washington  Gas 
Energy  Services,  Inc. 

CAB-7.  * 

Docket#  BC94-14, 000,  The  Cleveland 
Electric  Illuminating  Company  and 
Toledo  Edison  Company 
CAB-8. 

Docket#  OA96-1, 000,  Pacific  Gas  ft 
Electric  Company 

Other  Nos.  OA96-7, 000,  Niagara  Mohawk 
Power  Corporation 
OA96-0, 000,  Paclficorp 
OA06-20, 000,  Wisconsin  Power  ft  Light 
Company 

OA96-22, 000,  Alle^ny  Power 
(Monongahela  Power  Company,  et  at.) 
OA96-27, 000,  Southern  Company 
Servlcee,  Inc. 

OA96-89, 000,  Northern  States  Power 
Company  (Minnesota)  Northern  States 
Poww  Ompany  (Wisconsin) 

OA96-31, 000,  Central  Louisiana  Blectalc 
Company,  Inc. 

OA06-32, 000,  Southern  Company 
Services,  Inc. 

OA96-36, 000,  Central  Illinois  U^t 
Company 

OA96-37, 000,  Green  Mountain  Power 
Corporation 

OA06-39, 000,  Florida  Power  ft  Light 
Company 

OA96-46, 000,  Duke  Power  Company 
OA96-4B,  000,  Union  Electric  Ct^pany 
OA96-49, 000,  South  Carolina  Electric  ft 
Gas  Company 

OA96-54, 000,  New  England  Power 
Company 

OA96-55, 000,  Public  Service  Company  of 
New  Mexico 

OA06-57, 000,  Duqueane  Light  Company 
OA96-61, 000,  Black  Hills  I^wer  ft  Light 
Company 

OA96-62, 000,  Black  Hills  Power  ft  Light 
Company 

OA96-63, 000,  General  Public  Utilities 
(Jwsey  Central  Power  ft  Light  Company, 
et  al.) 

OA06-67, 000,  Montaup  Electric  Company 
OA96-68, 000,  Sierra  Itaclfic  Power 
Company 


OA06-70, 000,  Boston  Edison  Company 
OA06-79, 000,  Wisconsin  Public  Service 
Corpcratlon 

OA96-BO,  000,  Public  Service  Electric  ft 
Gas  Company 

OA06-82, 000,  Portland  General  Electric 
Company 

OA96-83, 000,  Northeast  Utilities  Service 
Company 

OA06-84, 000,  Commonwealth  Edison 
Company 

OA96-85, 000,  El  Paso  Electric  Company 
OA96-86, 000,  Allegheny  Power 
OA96-80, 000,  Virginia  Electric  ft  Power 
Company 

OA96-90, 000,  Delmarva  Power  ft  Light 
Company 

OA06-91, 000,  Central  Vermont  Public 
Service  Corporation 

OA96-92, 000,  Florida  Power  Corporation 
OA06-93, 000,  Puget  Sound  Power  ft  Light 
Company 

OA06-95, 000,  Puget  Sound  Power  ft  Light 
Company 

OAB6-06, 000,  Oklahoma  Gas  ft  Electric 
Company 

OA96-98, 000,  Public  Service  Company  of 
Colorado 

OA96-99, 000,  Southern  California  Edison 
Company 

OA96-100, 000,  Western  Resources,  Inc. 
OA96-101, 000,  UtiliCorp  United,  Inc. 
OA06-106, 000,  Unitil  Povrar  Corporation 
OA96-108, 000,  Fitchburg  Gas  ft  Electric 
Light  Company 

OA9^110, 000,  Mldamerlcan  Energy 
Company 

OA96-112, 000,  Detroit  Edison  Company 
OA06-113, 000,  Southwestern  Public 
Service  Company 

OA96-118, 000,  Mt.  Carmel  Public  Utility 
Company 

OA96-116, 000,  Tampa  Electric  Company 
OA06-118, 000,  Minnesota  Power  ft  Light 
Company,  et  al. 

OA06-119, 000,  Potomac  Electric  Power 
Company 

OA96-120, 000,  Potomac  Electric  Power 
Company 

OAB6~121, 000,  Ariaona  Public  Service 
Company 

OA06-123, 000,  Maine  Public  Service 
Company 

OA06-125, 000,  IBS  Utilities  Inc. 
OA06-127, 000,  Central  Maine  Power 
Company 

OA96-129, 000,  Montana  Power  Company 
OA96-130, 000,  Cambridge  Electric  light 
Company 

OA96-131, 000,  Dayton  Power  ft  Light 
Company 

OA96-134, 000,  Consumers  Power 
Company 

OA96-136, 000,  Southern  Indiana  Gas  ft 
Electric  Company 

OA06-151, 000,  Old  Dominion  Electric 
Cooperative,  Inc. 

OA96-158, 000,  Entergy  Services,  Inc. 
OA96-169. 000,  Cinergy  Services,  Inc.,  et 

OA96-175, 000,  Long  Island  Lighting 
Company 

OA06-176, 000,  Tucson  Electric  Power 
Company 

OA96-170, 000,  Nevada  Power  Company 
OA96-183, 000,  American  Electric  Power 
Systrnn 
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OA96-187, 000,  Wisconsin  Electric  Power 
Company 

OA96-191, 000,  Bangor  Hydro-Electric 
Company 

OA96-192, 000,  Otter  Tail  Power  Company 
OA96-193, 000,  Kentucky  Utilities 
Company 

OA96-198,  OOO,  Carolina  Power  &  Light 
Company 

OA96-204,  000,  Cleveland  Electric 
Illiuninating  Company  and  Toledo 
Edison  Company 

OA96-205, 000,  CSW  Operating  Company 
(Central  Power  &  Light  Company,  et  al). 
OA96-212,  000,  Central  Illinois  Li^t 
Company 

OA96-213,  000,  Interstate  Power  Company 
OA96-218,  000,  Idaho  Power  Company 
OA96-221, 000,  Pennsylvania  Power  A 
Light  Company 

OA96-226, 000,  Orange  &  Rockland 
Utilities,  Inc. 

OA96-232, 000,  Lockhart  Power  Company 
OA96-233, 000,  Empire  District  Electric 
Company 

OA96-234,  000,  Midwest  Energy,  Inc. 
CAE—9. 

Docket  #  OA96-5, 000,  Midwest  Energy, 
Inc. 

Other  #  S  OA96-24,  000,  Bangor  Hydro- 
Electric  Company 

OA96-35, 000,  Maine  Public  Service 
Company 

OA96-60, 000,  Black  Hills  Corporation 
OA96-72, 000,  St.  Joseph  Light  &  Power 
Company 

OA96-102,  000,  UtiliCorp  United,  Inc. 
OA96-157,  000,  United  Illuminating 
Company 

OA96-215, 000,  Central  Illinois  Public 
Service  Company 

OA96-222, 000,  Northwest  Public  Service 
Company 

OA96-224, 000,  Citizens  Utilities 
Company 

OA96-225,  000,  People’s  Electric 
Cooperative 
CAE-10. 

Docket  #  OA96— 41,  000,  Central  Electric 
Cooperative,  Inc. 

Other  #  S  OA96-51,  000,  Public  Utility 
District  No.  1  of  Lewis  County, 
Washington 

OA96-87, 000,  Delta-Montrose  Electric 
Association 

OA96-97, 000,  Wake  Electric  Membership 
Corporation 

OA96-111, 000,  Jones-Onslow  Electric 
Membership  Corporation 
OA96-132, 000,  Concho  Valley  Electric 
Cooperative,  Inc. 

OA96-135, 000,  Dakota  Electric 
Association 

OA96-144, 000,  Lower  Valley  Power  & 
Light,  Inc. 

OA96-145,  000,  Stamford  Electric 
Cooperative,  Inc. 

OA96-146, 000,  Niobrara  Valley  Electric 
Membership  Corporation 
OA96-147,  000,  Licking  Rural 
Electrification,  Inc. 

OA96-152, 000,  Glacier  Electric 
Cooperative,  Inc. 

OA96-168, 000,  Seminole  Electric 
Cooperative,  Inc. 

OA96-177, 000,  Jacksonville  Electric 
Authority 


OA96-209, 000,  Lee  County  Electric 
Cooperative,  Inc. 

OA96-214, 000,  Oklahoma  Municipal 
Power  Authority 

OA96-220, 000,  Florida  Keys  Electric 
Cooperative  Association,  Inc. 

OA96-223, 000,  Vineland  Municipal 
Electric  Utility 

OA96-228, 000,  Qty  of  Dover,  Delaware 

OA96-230,  000,  Incorporated  County  of 
Los  Alamos,  New  Mexico 
CAE-11. 

Docket#  TX96-9, 000,  Boroughs  of 
Lansdale,  Catawissa,  Duncannon, 
Ephrata,  Hatfield,  and  Kutztown,  et  al., 
Pennsylvania 
CAE-12. 

Docket#  EC96-7, 000,  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company 

Other#S  ER96-677,  000,  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company 

ER96-679, 000,  Union  Electric  Company 
and  Central  Illinois  Public  Service 
Company 
CAE-13. 

Omitted 

CAE-14. 

Docket#  ER96-1471, 001,  Cleveland 
Electric  Illuminating  Company 
CAE-15. 

Omitted 

CAE-16. 

Omitted 

Consent  Agenda — Gas  and  oil 
GAG— 1. 

Omitted 
GAG— 2. 

Docket#  RP96-284, 000,  Viking  Gas 
Transmission  Company 
CAG — 3. 

Docket#  RP92-237,  029,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG— 4, 

Docket#  RP95-197,  015,  Transcontinental 
Gas  Pipe  Line  Corporation 

Other#S  RP95-197, 017,  Transcontinental 
Gas  Pipe  Line  Corporation 

RP96-211,  002,  Transcontinental  Gas  Pipe 
Line  Corporation 

RP96-211, 004,  Transcontinental  Gas  Pipe 
Line  Corporation 

RP96-359,  001,  Transcontinental  Gas  Pipe 
Line  Corporation 
CAG-5. 

Docket#  RP96-185,  002,  Algonquin  Gas 
Transmission  Company 
CAG— 6. 

Docket#  RP96-268, 000,  Tennessee  Gas 
Pipeline  Company 

Other#s,  RP96-269, 000,  East  Tennessee 
Natural  Gas  Company 
CAG— 7. 

Docket#  RP96-279, 001,  Texas  Eastern 
Transmission  Corporation 
CAG— 8. 

Docket#  RP95-190, 003,  Williams  Natmral 
Gas  Company 
CAG— 9. 

Docket#  RP95-409,  000,  Northwest 
Pipeline  Corporation 

C)ther#s  RP95-409,  005,  Northwest 
Pipeline  Corporation 

RP95-409,  006,  Northwest  Pipeline 
Corporation 


CAG-10  Omitted. 

CAG— 11. 

Docket#  RP96-350, 000,  K  N  Interstate  Gas 
Transmission  Company 
CAG-12. 

Docket#  PR96-9, 000,  Louisiana  State  Gas 
Corporation 
CAG-13. 

Docket#  PR96-10, 000,  Dow  Intrastate  Gas 
Company 
CAG-14. 

Docket#  RP94-227,  006,  Transwestem 
Pipeline  Company 

Other#s  RP95— 271,  003,  Transwestem 
Pipeline  Company 
CAG-15. 

Docket#  RP96-317, 001,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-16. 

Docket#  RP91-143, 036,  Great  Lakes  Gas 
Transmission  Limited  Partnership 

C)ther#s  RP95— 422, 005,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-17, 

Docket#  RP95-187, 005,  Northwest 
Pipeline  Corporation 

C)ther#s  RP94-220, 014,  Northwest 
Pipeline  Corporation 
TM95-2-37, 005,  Northwest  Pipeline 
Corporation 
CAG— 18. 

Docket#  RM96-1, 001,  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines 
CAG-19. 

Docket#  RP93-206,  011,  Northern  Natural 
Gas  Company 

Other#s  RP96-347, 000,  Northem  Natural 
Gas  Company 
CAG-20. 

Docket#  RP96-184, 002,  Natural  Gas 
Pipeline  Company  of  America 
CAG-21. 

Docket#  RP96-272,  002,  Northem  Natural 
Gas  Company 
CAG-22. 

Docket#  RP96-265, 000,  Peco  Energy 
Company  v.  Texas  Eastern  Transmission 
Corporation 
CAG-23. 

Docket#  IS92-27, 000,  Lakehead  Pipe  Line 
Company,.  Limited  Partnership 

Other#s  IS93-4, 000,  Lakehead  Pipe  Line 
Company,  Limited  Partnership 

1593- 33, 000,  Lakehead  Pipe  Line 
Company,  Limited  Partnership 

1594—  20, 000,  Lakehead  Pipe  Line 
Company,  Limited  Partnership 

1594- 24, 000,  Lakehead  Pipe  Line 
Company,  Limited  Partnership 

1595- 5, 000,  Lakehead  Pipe  Line  Company, 
Limited  Partnership 

IS95-26, 000,  Lakehead  Pipe  Line 
Company,  Limited  Partnership 

1595- 27, 000,  Lakehead  Pipe  Line 
Company,  Limited  Partnership 

1596- 15, 000,  Lakehead  Pipe  Line 
Company,  Limited  Partnership 

CAG-24. 

Docket#  OR96-17,  000,  Ultramar  Inc.  v. 
SFPP,  L.P. 

Other#S  OR96-2  et  al.,  000,  Texaco 
Refining  and  Marketing,  Inc.  and  Arco 
Products  Company  v.  SFPP,  L.P. 
CAG-25. 


53732 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Notices 


Docket#  MG96-16,  000,  Mojave  Pipeline 
Company 
CAG-26. 

Docket#  MG96-17.  000,  El  Paso  Natural 
Gas  Company 
CAG-27. 

Docket#  CP87-92, 009,  Texas  Eastern 
Transmission  Corporation 
CAG-28. 

Docket#  CP96-35, 001,  Steuben  Gas 
Storage  Company 

Other#S  CP96-35,  002,  Steuben  Gas 
Storage  Company 
CAG-29. 

Docket#  CP96-226, 001,  Transcontinental 
Gas  Pipe  Line  Corporation 
Other#S  CP96-238, 001,  Transcontinental 
Gas  Pipe  Line  Corporation  and  National 
Fuel  Gas  Supply  Corporation 
CAG-30. 

Docket#  CP96-221,  000,  Florida  Gas 
Transmission  Company 
CAG-31. 

Docket#  CP77-193,  002,  Northern  Natural 
Gas  Company 
CAG-32. 

Omitted 

CAG-33. 

Docket#  CP96-544,  000,  Pacific  Interstate 
Transmission  Company 
CAG~34. 

Omitted 

CAG-35. 

Docket#  CP95-565,  003,  Equitrans,  Inc. 
Other#S  CP95-565,  002,  Equitrans,  Inc. 
CAG-36. 

Docket#  CP96-770,  000,  Coastal  States  Gas 
Transmission  Company 

Hydro  Agenda 
H-1. 

Reserved 

Electric  Agenda 
E-1. 

Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 

Reserved 

n.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 

Dated:  October  9, 1996. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-26538  Filed  10-10-96;  3:44  pm) 
nUJNG  CODE  6717-01-M 


Establishment  of  Performance  Review 
Board:  Names  of  Board  Members 

October  8, 1996. 

Section  4314(c)  of  Title  5,  United 
States  Code  requires  that  the  Federal 
Energy  Regulatory  Commission  (FERC) 
establish  one  or  more  Performance 
Review  Boards  to  review,  evaluate,  and 
make  final  recommendations  on 
performance  appraisals  assigned  to 
members  of  the  Senior  Executive 


Service  in  the  Commission.  The 
Performance  Review  Board  also  makes 
written  commendations  to  the  FERC 
Chair  regarding  Senior  Executive 
Service  performance  bonuses,  awards 
and  performance-related  activities. 

Section  4314(c)  of  Title  5,  United 
States  Code  requires  that  notices  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  follovving  persons 
have  been  appointed  to  serve  on  the 
Performance’  Review  Board  standing 
register  for  the  Federal  Energy 
Regulatory  Commission: 

John  H.  Clements 
J.  Steven  Herod 
Kevin  P.  Madden 
Christie  L.  McGue 
Richard  P.  O’Neill 
Rebecca  F.  Schaffer 
Susan  Tomasky 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-26254  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  e717-01-M 


Southwestern  Power  Administration 

Proposed  Rate  Design  Development; 
Notice  of  Opportunities  for  Public 
Comment 

agency:  Southwestern  Power 
Administration,  DOE. 

SUMMARY:  The  Administrator, 
Southwestern  Power  Administration 
(Southwestern),  is  requesting  public 
input  for  consideration  during  a  review 
of  the  current  Integrated  System  rate 
design.  Any  rate  design  changes 
ultimately  resulting  from  this  review  are 
expected  to  address  the  requirements 
and  intent  of  the  Federal  Energy 
Regulatory  Commission’s  (FERC)  Rule 
888  on  Open  Access  Transmission 
Services  and  the  Department  of  Energy’s 
Open  Access  Transmission  Policy 
setting  forth  the  requirement  to  publish 
open  access  wholesale  transmission 
tariffs,  including  ancillary  services. 
During  this  process.  Southwestern  is 
seeking  comments  on  recommended 
alternatives  to  achieving  full  cost 
recovery  through  an  effective  rate  design 
process. 

DATES:  A  Public  Forum  has  been 
scheduled  for  1:00  p.m.  (c.s.t),  October 
29, 1996,  at  Southwestern’s  ofiices 
located  in  Tulsa,  Oklahoma.  Written 
comments  are  due  on  or  before 
December  13, 1996.  Southwestern  is 
conducting  a  public  notice  and 
comment  period  to  seek  input  related  to 
alternative  approaches  to  designing 
cost-based  transmission  and  generation 
rates  and  ancillary  services. 


ADDRESSES:  Written  comments  should 
be  submitted  to  the  Administrator, 
Southwestern  Power  Administration, 
U.S.  Department  of  Energy,  P.O.  Box 
1619,  Tulsa,  Oklahoma  74101. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Forrest  E.  Reeves,  Assistant 
Administrator,  Office  of  Corporate 
Operations.  Southwestern  Power 
Administration,  U.S.  Department  of 
Energy,  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101,  (918)  595-6696. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  was  created  by  an 
Act  of  the  U.S.  Congress,  Department  of 
Energy  Organization  Act,  Public  Law 
95-91,  dated  August  4, 1977,  and 
Southwestern’s  power  marketing 
activities  were  transferred  from  the 
Department  of  the  Interior  to  the 
Department  of  Energy,  effective  October 
1, 1977. 

Southwestern  markets  power  firom  24 
multiple-purpose  reservoir  projects  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers.  These  projects  are  located  in 
the  States  of  Arkansas,  Missouri, 
Oklahoma  and  Texas.  Southwestern’s 
marketing  area  includes  these  states 
plus  Kansas  and  Louisiana.  Of  the  total, 
22  projects  comprise  an  Integrated 
System  rate  and  are  interconnected 
through  Southwestern’s  transmission 
system  and  exchange  agreements  with 
other  utilities.  The  Sam  Rayburn  Dam 
project,  located  in  eastern  Texas,  is  not 
interconnected  with  Southwestern’s 
Integrated  System  hydraulically, 
electrically,  or  financially.  Instead,  the 
power  produced  by  the  Sam  Rayburn 
Dam  project  is  marketed  by 
Southwestern  as  an  isolated  project 
under  a  contract  through  which  the 
customer  purchases  the  entire  power 
output  of  the  project  at  the  dam.  The 
Robert  D.  Willis  project,  located  on  the 
Neches  River  downstream  from  the  Sam 
Rayburn  Dam,  consists  of  two  4,000 
kilowatt  hydroelectric  generating  units. 
It,  like  the  Sam  Rayburn  Dam  project,  is 
marketed  as  an  isolated  project  under  a 
contract  through  which  the  customer, 
Sam  Rayburn  Municipal  Power  Agency, 
receives  the  entire  output  of  the  project 
as  a  result  of  funding  the  construction 
of  the  hydroelectric  facilities  at  the 
project.  A  special  rate  is  developed  for 
the  entire  output  of  each  project  based 
on  its  isolated  condition. 

Following  Department  of  Energy 
guidance  in  its  response  to  FERC’s  April 
24, 1996,  Order  No.  888  (Promoting 
Wholesale  Competition  Through  Open 
Access  Non-Discriminatory 
Transmission  Services  by  Public 
Utilities),  Southwestern  is  reviewing  its 
rate  design  structure  to  ensure 
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compliance  with  the  intent  of  Order  888 
for  open  access  wholesale  electric 
transmission  rates. 

A  Public  Forum  is  scheduled  to  he 
held  at  1:00  p.m.,  central  standard  time 
(c.s.t.)  Tuesday,  October  29, 1996,  in 
Southwestern’s  offices,  room  1402, 
Williams  Center  Tower  1,  One  West 
Third  Street,  Tulsa,  Oklahoma.  The 
Forum  is  being  held  to  explain  the  goals 
of  the  rate  design  review  process  and 
identify  areas  of  specific  concern  or 
interest  to  customers  and  other  parties. 
The  Forum  will  also  seek  comments  and 
opinions  regarding  potential  approaches 
to  the  rate  design  of  ancillary  services 
and  the  unbundling  of  the  generation 
and  transmission  rates.  The  Forum  will 
be  conducted  by  a  chairman  who  will  be 
responsible  for  orderly  procedure. 
Questions  or  comments  concerning 
potential  rate  development  structures 
presented  at  the  forum  may  be 
submitted  from  interested  persons  and 
will  be  answered,  to  the  extent  possible, 
at  the  forum.  Questions  not  answered  at 
the  Fonim  will  be  answered  in  writing, 
except  the  questions  involving 
voluminous  data  contained  in  , 
Southwestern’s  records  may  best  be 
answered  by  consultation  and  review  of 
pertinent  records  at  Southwestern’s 
offlces. 

A  transcript  of  the  Public  Forum  will 
be  made.  Copies  of  the  transcript  may  be 
obtained  horn  the  transcribing  service. 
Copies  of  all  documents  introduced  at 
the  Forum  will  be  available  as  part  of 
the  transcript  from  the  transcribing 
service,  for  a  fee. 

An  interested  parties  list  will  be 
developed  for  those  parties  that  are 
unable  to  attend  the  Public  Forum,  but 
would  like  to  receive  any  mailings 
regarding  this  issue  in  the  future.  Please 
provide  mailing  information  to  Mr, 
Forrest  E.  Reeves  at  the  above  address. 

Also,  to  further  ensure  an 
understanding  of  the  information 
furnished  at  the  Forum,  a  Technical 
Conference  will  be  convened  before  the 
end  of  February  1997.  The  purpose  of 
this  Conference  will  be  to  review  the 
comments  and  encourage  discussions  to 
help  narrow  the  rate  design  alternatives 
to  those  that  will  best  address 
Southwestern’s  goal  to  provide  the 
lowest  possible  rates  consistent  with 
sound  business  principles  and  still 
achieve  full  cost  recovery  for  the 
services  provided,  while  meeting  the 
intent  of  Rule  888.  Following  this 
conference.  Southwestern  will  complete 
its  rate  and  repayment  process  and 
develop  rate  schedules  for  the  Integrated 
System  based  on  the  rate  design 
information  developed  as  a  result  of  this 
public  participation  process. 


Issued  in  Tulsa,  Oklahoma,  this  7th  day  of 
October  1996. 

Francis  R.  Gajan, 

Acting  Administrator. 

(FR  Doc.  96-26310  Filed  10-11-96;  8:45  am) 
BILUNG  CODE  6460-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the 
Federal  Communications  Commission 

October  7, 1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  December  16, 

1996. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0343. 

Title:  Section  25.140 — Qualifications 
of  Satellite  Space  Station  Licensees. 


Form  No.:  N/A. 

Type  of  Review:  Revision  to  existing 
collection. 

Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
Small  businesses  and  organizations. 

Number  of  Respondents:  25. 

Estimated  Time  per  Response:  10 
hours. 

Total  Annual  Burden:  2500  hours. 

Estimated  Cost  per  Respondent:  Based 
on  the  assumption  that  applicants  will 
hire  outside  counsel  at  an  approximate 
cost  of  $150  per  hour,  it  is  estimated 
that  the  cost  per  submission  will  be 
$150,000.00. 

Needs  and  Uses:  On  January  19, 1996, 
the  Commission  adopted  a  Report  and 
Order  revising  its  rules  and  policies 
regarding  satellite  space  and  earth 
station  licensing.  Amendment  of  the 
Commission’s  Regulatory  Policies 
Governing  Domestic  Fixed  Satellite  and. 
Separate  International  Satellite  Systems, 
IB  Docket  No.  95-41,  61  FR  9946  {March 
12, 1996).  The  Commission  sought 
emergency  approval  of  this  voluntary 
collection,  OMB  Number  0380-0343,  at 
61  FR  37896  (July  22,  1996).  The 
revisions  to  this  information  collection 
will  permit  all  U.S.-licensed  satellite 
operators  to  provide  both  domestic  and 
international  service  via  U.S.-licensed 
facilities.  The  revisions  adopted  in  the 
Report  and  Order  removes  all  reference 
to  “domestic”  in  Section  25.140  of  the 
rules,  47  CFR  25.140.  A  one-step 
financial  showing  policy  was  adopted 
which  broadly  applies  the  existing 
policy  to  all  applicants  for  space  station 
facilities.  Exceptions  to  the  one-step 
showing  may  be  granted  upon 
appropriate  request  by  applicants 
seeking  authority  to  operate  in«n 
uncongested  portion  of  the  orbital  arc. 
Applicants  with  pending  applications 
for  separate  systems  authorizations  will 
be  afforded  time  to  bring  their 
applications  into  conformance  with  the 
one-step  financial  showing  policy  or  to 
request  authority  for  processing  under 
the  existing  two-step  policy. 

The  collections  of  information 
contained  in  Part  25  are  used  by 
Commission  staff  in  carrying  out  its 
duties  as  set  forth  in  Section  308  and 
309  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  Section  308  and 
309,  to  determine  the  technical,  legal 
and  other  qualifications  of  an  applicant 
to  operate  a  satellite  space  station.  The 
one-step  financial  showings,  including 
amendments  to  pending  applications 
filed  under  this  policy,  will  be  used  by 
the  Commission  to  determine  whether 
applicants  are  qualified  to  construct, 
launch  and  operate  satellite  space 
station  facilities  in  order  to  provide 
timely  service  to  the  public.  The 
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information  collected  is  used  to 
determine  whether  the  public  interest, 
convenience  and  necessity  will  be 
served,  in  accordance  with  Section  309 
of  the  Communications  Act  of  1934,  as 
amended,  47  USC  309. 

OMB  Approval  Number:  3060-0383. 

Title:  Part  25 — Satellite 
Communications. 

Form  No.:  N/A. 

Type  of  Review:  Revision  to  existing 
collection. 

Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit: 
Small  businesses  and  organizations. 

Number  of  Respondents:  2500. 

Estimated  Time  Per  Response:  1.5 
hours. 

Total  Annual  Burden:  3,750  hours. 

Estimated  Cost  Per  Respondent:  Based 
on  the  assumption  that  applicants  will 
hire  outside  counsel  at  an  approximate 
cost  of  $150  per  hour,  it  is  estimated 
that  the  cost  per  submission  will  be 
$450.00. 

Needs  and  Uses:  On  January  19, 1996, 
the  Commission  adopted  a  Report  and 
Order  revising  its  rules  and  policies 
regarding  satellite  space  and  earth 
station  licensing.  Amendment  of  the 
Commission’s  Regulatory  Policies 
Governing  Domestic  Fixed  Stellite  and 
Separate  International  Satellite  Systems, 
IB  Docket  No.  95-41,  61  FR  9946  (March 
12, 1996).  The  Commission  sought 
emergency  approval  of  this  voluntary 
collection,  OMB  Number  0380-0383,  at 
61  FR  37897  (July  22, 1996). 

The  revisions  to  this  information 
collection  will  permit  all  U.S.-licensed 
satellite  operators  to  provide  both 
domestic  and  international  service  via 
U.S.-licensed  facilities  without 
submitting  modibcation  applications.  In 
addition,  applicants  may  designate 
whether  their  services  will  be  offered  on 
a  common  carrier  or  non-common 
carrier  basis  in  the  initial  application  for 
service.  Should  their  service 
requirements  change,  a  letter  indicating 
a  change  in  status  will  be  submitted, 
rather  than  an  application  to  modify  the 
license. 

An  increase  in  the  Intelsat  Article 
XlV(d)  consultation  submissions  may 
occur  as  applicants  and  licensees 
entering  the  international  service  market 
will  be  required  to  consult  their 
operations  with  Intelsat  under  Article 
XlV(d). 

The  collections  of  information 
contained  in  Part  25  are  used  by 
Commission  staff  in  carrying  out  its 
duties  as  set  forth  in  Section  308  and 
309  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  Section  308  and 
309,  to  determine  the  technical,  legal 
and  other  qualibcations  of  an  applicant 
to  operate  a  station.  Article  XlV(d) 
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consultations  will  be  used  by  the 
Commission  to  verify  that  licensees  are 
fully  coordinated  with  other  users  in  the 
band.  The  information  collected  is  used 
to  determine  whether  the  public 
interest,  convenience  and  necessity  will 
be  served,  in  accordance  with  Section 
309  of  the  Communications  Act  of  1934, 
as  amended,  47  USC  309. 

Federal  Communications  Commission. 
William  Caton, 

Acting  Secretary. 

(FR  Doc.  96-26242  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  «712-01-P 


Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

October  9, 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  munber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  14, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  N.W.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  N.W., 


15,  1996  /  Notices 


Washington,  DC  20503  or 
fain_t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202—418-0217  or  via  internet 
at  dGonway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0390. 

Title:  Broadcast  Station  Annual 
Employment  Report. 

Form  No:  FCC  395-B. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Governments. 

Number  of  Respondents:  14,000. 

Estimated  Time  Per  Response:  .88 
hours  per  report. 

Total  Annual  Burden:  12,320  hours. 

Estimated  Costs  Per  Respondent:  0. 

Needs  and  Uses:  The  FCC  395-B  is  a 
data  collection  device  used  to>assess 
and  enforce  the  Commission’s  EEO 
requirements.  It  is  filed  by  all  AM,  FM, 
TV,  international  and  low  power  TV 
broadcast  licensees/permittees.  The  data 
is  used  by  FCC  staff  to  monitor  a 
licensee’s  permittee’s  efforts  to  comply 
with  the  broadcast  EEO  rules. 

OMB  Approval  Number:  3060-0215. 

Title:  Section  73.3527  Local  Public 
Inspection  file  of  noncommercial 
educational  stations. 

Form  No:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  2,168 
noncommercial  educational  radio  and 
televison  stations  will  maintain  a  public 
inspection  file  and  15  noncommercial 
TV  stations  will  elect  must-carry  status 
for  cable  systems  that  change  the 
number  of  channels. 

Estimated  Time  Per  Response:  104 
hours  annually  per  noncommercial 
education  radio  and  television  station 
maintaining  public  inspection  files;  and 
1  hour  per  noncommerical  TV  station 
per  statement. 

Total  Annual  Burden:  225,487  hours. 

Estimated  Costs  Per  Respondent:  0. 

Needs  and  Uses:  Section  73.3527 
requires  that  each  licensee/permittee  of 
a  noncommercial  broadcast  station 
maintain  a  file  for  public  inspection  at 
its  main  studio  or  at  anotlier  accessible 
location  in  its  community  of  license. 
The  contents  of  the  file  vary  according 
to  type  of  service  and  status.  The 
contents  include,  but  are  not  limited  to, 
copies  of  certain  applications  tendered 
for  filing,  a  statement  concerning 
petitions  to  deny  filed  against  such 
applications,  copies  of  ownership 
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reports  and  annual  employment  reports, 
statements  certifying  compliance  with 
flling  announcements  in  connection 
with  renewal  applications,  a  list  of 
donors  supporting  specihc  programs, 
etc.  In  addition.  Section  73.3527(a)(7) 
requires  that  each  broadcast  licensee  of 
a  noncommercial  educational  station 
place  in  a  public  inspection  file  a  list  of 
community  issues  addressed  by  the 
station’s  programming.  This  list  is  kept 
on  a  quarterly  basis  and  contains  a  brief 
description  of  how  each  issue  was 
treated.  This  rule  also  specifies  the 
length  of  time,  which  varies  by 
document  type,  that  each  record  must 
be  retained  in  the  public  file.  The  data 
is  used  by  the  public  and  FCC  to 
evaluate  information  about  the 
licensee’s  performance  and  to  ensure 
that  station  is  addressing  issues 
concerning  the  community  to  which  it 
is  licensed  to  serve. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-26360  Filed  10-11-96;  8:45  am) 
BILLINQ  CODE  C712-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  96-N-7] 

Notice  of  Federal  Home  Loan  Bank 
Members  Selected  for  Community 
Support  Review 

agency:  Federal  Housing  Finance 
Board. 


ACTION:  Notice. 

SUMMARY:  The  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  added  a  new  Section  10(g)  to  the 
Federal  Home  Loan  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Loan  Bank  (FHLBank)  System 
meet  standards  for  community 
investment  or  service  in  order  to 
maintain  continued  access  to  long-term 
FHLBank  System  advances.  In 
compliance  with  this  statutory  change, 
the  Federal  Housing  Finance  Board 
(Housing  Finance  Board)  promulgated 
Community  Support  regulations  (12 
CFR  Part  936).  Under  the  review  process 
established  in  the  regulations,  the 
Housing  Finance  Board  will  select  a 
certain  number  of  members  for  review 
each  quarter,  so  that  all  members  that 
are  subject  to  the  Community 
Reinvestment  Act  of  1977, 12  U.S.C. 
2901  et  seq.,  (CRA),  will  be  reviewed 
once  every  two  years.  The  purpose  of 
this  Notice  is  to  announce  the  names  of 
the  members  selected  for  the  third 

auarter  review  (1996-97  cycle)  under 
le  regulations.  The  Notice  also  conveys 
the  dates  by  which  members  need  to 
comply  with  the  Community  Support 
regulation  review  requirements  and  by 
which  comments  from  the  public  must 
be  received. 

DATES:  Due  Date  For  Member 
Community  Support  Statements  for 
Members  Selected  in  Third  Quarter 
Review:  November  29, 1996. 

Due  Date  For  Public  Comments  on 
Members  Selected  in  Third  Quarter 
Review:  November  29, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Bems,  Director,  Office  of 
Supervision,  (202)  408-2562,  Federal 
Housing  Finance  Board,  1777  F  Street 
NW.,  Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 

SUPPLEMENTARY  INFORMATION: 

A.  Selection  for  Community  Support 
Review 

The  Housing  Finance  Board  cm’rently 
reviews  all  FHLBank  System  members 
that  are  subject  to  CRA  approximately 
once  every  two  years.  Approximately 
one-eighth  of  the  FHLBank  members  in 
each  district  will  be  selected  for  review 
by  the  Housing  Finance  Board  each 
calendar  quarter.  To  date,  only  members 
that  are  subject  to  CRA  have  been 
reviewed.  In  selecting  members,  the 
Housing  Finance  Board  follows  the 
chronological  sequence  of  the  members’ 
CRA  Evaluations  post-July  1, 1990,  to 
the  greatest  extent  practicable,  selecting 
one-eighth  of  each  District’s 
membership  for  review  each  calendar 
quarter.  However,  the  Housing  Finance 
Board  will  postpone  review  of  new 
members  until  they  have  been  System 
members  for  one  year. 

Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or 
Community  Support  performance  of  the 
institutions  listed. 


B.  List  of  FHLBank  members  to  be  reviewed  in  the  third  quarter,  grouped  by  FHLBank  District 


Member  j 

City 

State 

Federal  Home  Loan  Bank  of  Boston — District  1, 

P.O.  Box  9106, 

Boston,  Massachusetts  02205-9106 

Great  Country  Bank . 

Community  ^vings  Bank  . . 

Collinsville  Savings  Society . 

The  Bank  of  Darien  . . 

Guilford  Savings  Bank . . 

First  National  Bank  of  Litchfield  . 

First  New  London  S&LA,  Inc . 

Fairfield  County  Savings  Bank  . . 

Norwich  Savings  Society . 

Southington  Savings  Bank  . 

Tolland  Bank . . 

Northwest  Bank  for  Savings . . 

Abington  Savings  Bank . 

Boston  Bank  of  Commerce  . 

Massachusetts  Company.  Inc . 

Security  F^eral  Savings  Bank . 

Canton  Institution  for  Savings,  Bank  of  Canton 

Charlestown  Cooperative  Bank  . . 

Clinton  Savings  Bank  . 

Danvers  Savings  Bank . 

Lafayette  Federal  Savings  Bank  . 

Falmouth  Co-operative  Bank . 


Ansonia  . 

1  Bristol  . 

Collinsville  .. 

Darien . 

Guilford . 

Litchfield 
New  London 

Norwalk  . 

Norwich  . 

Southington 

Vernon . 

Winsted  . 

Abington . 

Boston  . 

Boston  . 

Brockton  . 

Canton . 

Charlestown 

Clinton  . 

Danvers . 

Fall  River  .... 
Falmouth  .... 


CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 
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Family  Federal  Savings,  FA - 

Fiorance  Savings  Bank  - 

Colonial  Co-operative  Bank _ 

QreeraMd  Co-operative  Bank - 

United  Savings  Bank - 

Hingham  Institution  for  Savings _ 

IpSM^  Co-operative  Bank _ 

Ipswich  Savi^  Bank  _ _ _ 

Roxbuiy-I  iKiht^  Co-operzSive  Bank _ 

Leicester  Savings  Bank . . . 

Equitable  Cooperative  Bank - 

Mansfield  Co-operative  Bank . . 

Milord  Federal  Savings  and  Loan  Association  — 

Orange  Savings  Bank _ 

Woronoco  Savings  Bank - 

Weymouth  Savings  Bank - - - 

Bar  Harbor  Banking  and  Trust  Compcmy - 

Calais  Federal  Savings  and  Loan  Association  — 

Camden  National  Bank  . . 

Damarisoolta  Bank  and  Tnist  Company - 

Frankfin  Savings  Bank _ 

KatalKfn  Trust  Company . . . 

Coastal  Saving  Bank  - - 

Peoples  Heritage  Savings  Bank - 

Rockland  Savings  and  Loan  Association  . . . 

Berlin  City  Bank . . . . . 

Bow  Mils  Bank  and  Tnist _ 

Cornerstone  Bank _ 

Vlage  Bank  and  Trust _ 

MMord  Co-op  Bank _ 

New  London  Trust  F.S.B _ 

Newport  Federal  Savings  Bank . . . 

First  Vermont  Bank  and  Trust  Company  _ 

Merchants  Bank . . . . 

LyndonvWe  Savings  Bank  and  Trust  Company _ 

Nation^  Bank  of  Mkkfiebury . 

Union  Bank . 

Northfield  Savings  Bank . 

Frankfin-LamoWe  Bank  St  _ _ _ 


Fitchburg  - 

Florence  - 

Gardner _ 

Greenfield _ 

Greenfield _ 

Hingham - 

Ipswich  _ _ _ 

Ipswich  _ _ 

Jamaica  Plain - 

Leicester _ 

Lynn _ 

Mansfield _ 


Orange  - 

Westfield _ 

Weymouth _ 

Bar  Harbor . 

Calais  . . . 

Camden _ 

Damariscotta _ 

Farmington  _ 

Patten - 

Portland _ 

Portland _ 

Rockland  _ 

Berlin . . 

Bow  _ 


Deny _ 

Gllord _ 

Milord _ 

New  LoTKlon 
Newport .. — 
BratUeboro  ... 
Burlington  .... 
Lyndonvile  .. 
Middebury  ... 
Morrisvile  .... 
Northfield  ..... 
Abans  _ 


Federal  Home  Loan  Bank  of  New  York— Olstrfct  2 
Seven  World  Trade  Center 
22nd  Floor 

New  York,  New  York  10048-1186 


Equity  National  Bank _ _  Atco _ 

Bogota  Savings  &  Loan  Association _  Bogota  . . 

Peoples  Savk^  Bank,  SLA  _  Bordentown  ... 

Somerset  Savkigs  Bark,  SLA - ......  Bound  Brook  . 

Century  FS&LA  of  Bridgeton _ ; _ _ _  Bridgeton  ....... 

Colonial  Bank,  FSB - - - -  Bridgeton . . 

Summi  Bank _ _ _ _  Chatham . 

NVE  Savings  Bark,  S.L.A  . . . .  Englewood  .... 

Premium  Federal  Savings  Bank . . .  Gibbsboro . 

Glen  Rock  Savings  and  Loan  Association . . .  Glen  Rock  .... 

Statewide  Savings  Bank,  SLA .  Jersey  City  ... 

Keamy  Federal  Savings  Bank . . .  Kearny . 

Schuyler  Savings  Barik,  SLA  . . .  Keamy . 

Lincoln  Park  Savings  and  Loan  Association . .  Lincoln  Park  . 

Metuchen  Savings  Bank . . . .  Metuchen . 

City  National  Bank . . . . . .  Newark . 

Bolling  Springs  Savings  Bank  .....: . . . .  Rutherford  .... 

Gloucester  County  Federal  Savings  Bank . . .  Sewell . 

Sturdy  Savings  Bank . . . . .  Stone  Harbor 

Roma  Federal  Sayings  Bank .  Trenton . 

South  Jersey  Savings  and  Loan  Association  . .  Tumersville  ... 

Penn  Federal  Savings  Bank .  West  Orange 

Westwood  Savings  Bank .  Westwood 

First  Financial  Savings  Bank,  SLA .  Woodbridge  .. 

Woodstown  National  Bank  and  Trust  Company . . .  Woodstown  ... 

Evans  National  Bank . . .  Angola . 

Elmira  Savings  Bank,  F.S.B .  Elmira . 

Abacus  Federal  Savings  Bank .  New  York . 

Chinatown  Federal  Savings  Bank .  New  York . 
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Member  City 


Commercial  Bank  of  New  York . . .  New  York 

Independence  Savings  Bank .  New  York 

Savings  Bank  of  Utica .  Utica  . 

VVallkill  Valley  FS&LA .  Wallkill  ... 

boral  Federal  Savings  Bank  . . . .  Catano  ..., 

Oriental  Bank  and  Trust  .  Humacao 


Federal  Home  Loan  Bank  of  Pittsburgh — District  3 
601  Grant  Street 

Pittsburgh,  Pennsylvania  15219-4455 


Altoona  First  Savings  Bank .  Altoona  . 

Reeves  Bank  . . . , .  Beaver  Falls  . 

Bemville  Bank,  N.A  *. . * . . .  Bemville . 

Wilbur  Savings  &  Loan  Association  .  Bethlehem  . 

Bridgeville  Savings  Bank . .  Bridgeville . 

Founders’  Bank  .  Bryn  Mawr . 

Pennsylvania  State  Bank  .  Camp  Hill . 

FinarKial  Trust  Comi^ny  .  Carlisle  . 

First  FS&LA  of  Carnegie  . .  Carnegie . 

Coatesville  Savings  Bank . . . ;. .  Coatesville . 

Slovenian  S&LA  of  Franklin-Conemaugh . . .  Conemaugh . 

Corry  Savings  Bank . . .  Cony . 

First  National  Community  Bank . .....; . . .  Dunmore . 

Halifax  National  Bank . . .  Halifax  . 

People’s  N.B.  of  Susquehanna  County . . .  Hallstead  . 

Pennsylvania  National  Bank  &  Trust  Osmpany .  Harrisburg . 

Frankford  Bank,  N.A .  Horsham . 

Mauch  Chunk  Trust  Company  . .  Jim  Thorpe  . 

First  Summit  Bank . . . .  Johnstown  . 

First  National  Bank  of  McConnellsburg . .  McConnellsburg 

Mifflinburg  Bank  and  Trust  Company .  Mifflinburg . 

Community  Banks,  N.A  .  Millersburg . 

Union  National  Mount  Joy  Bank . .  Mount  Joy . . 

Muncy  Bank  and  Trust  Company . .  Muncy . 

First  Bank  of  Philadelphia  .  Philadelphia . 

Pennsylvania  Savings  Bank .  Philadelphia . 

Polonia  Federal  Savings  &  Loan  Association .  Philadelphia . . 

United  Valley  Bank .  Philadelphia . . 

Eureka  Federal  Savings  and  Loan  Association .  Pittsburgh  . . 

Iron  and  Glass  Bank .  Pittsburgh  . 

Pittsburgh  Home  Savings  Bank  . . . . .  Pittsburgh . 

Slovak  Savings  Bank . r. .  Pittsburgh  . 

United-American  Savings  Bank . . .  Pittsburgh  . 

Berks  County  Bank .  Reading . 

Peoples  Savings  Bank  .  Rkjgway . 

Century  National  Bank  and  Trust  Company  . . . . .  Rochester . 

Merchants  Bank  of  Pennsylvania .  Shenandoah  .... 

Northwest  Savings  Bank  .  Warren . 

Franklin  First  Savings  Bank  .  Wilkes-Barre  .... 

Northern  Central  Bank .  Williamsport . 

Peoples  State  Bank .  Wyalusing . 

Drovers  &  Mechanics  Bank . . . . . .  York . 

First  Capitol  Bank . .*. .  York . 

York  Federal  Savings  and  Loan  Association .  York . 

City  National  Bank . . .  Charleston . 

One  Valley  Bank  of  Clarksburg,  NA .  Clarksburg . 

WesBanco  Bank  Fairmont,  Inc .  Fairmont  . 

FNB  of  Hinton . . . .  Hinton  . 

Citizens  Bank  of  Morgantown,  Inc  .  Morgantown . 

One  Valley  Bank  of  Morgantown,  Inc  .  Morgantown . 

First  National  Bank  in  Ronceverte  .  Ronceverte . 

Advance  Financial  Savings  Bank .  Wellsburg  . 

Federal  Home  Loan  Bank  of  Atlanta — District  4 
P.O.  Box  105565 
Atlanta,  Georgia  30348 


Exchange  Bank  of  Alabama . . . . .  Altoona  .... 

Central  State  Bank  .  Calera . 

First  FS&LA  of  Chilton  County .  Clanton  .... 

First  Federal  Savings  and  Loan .  Cullman  ... 

Commercial  National  Bank  of  Demopolis  .  Demopolis 

Southland  Bank  .  Dothan 

First  Federal  Savings  &  Loan  Association .  Gadsden  .. 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 


AL 

AL 

AL 

AL 

AL 

AL 

AL 
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Member 


First  Bimk  and  Trust . 

First  Nationai  Bank  of  Hamilton  . . . 

Headland  National  Bank . 

Now  South  Federal  Savings  Bank  . . 

Independent  Bank  of  Oxfo^ . 

Bank  of  Prattville  . . . 

Citizens’  B«mk,  Inc . . . . 

Valley  Federal  Savings  Bank . 

Slocomb  National  Bank . . . . . 

First  Liberty  National  Bank . 

Riggs  Bank,  N.A . . . 

First  National  Bank  of  Florida-Bonita  Springs . 

BankUnited,  FSB . 

UniBank . 

Charter  Bank  . 

BankAtiantic,  A  FSB . . . 

Natbank,  F.S.B . . . 

Suncoast  Savings  and  Loan  Association . 

Unifirst  Federal  Savings  Bank . 

Enterprise  National  B^  of  Jacksonville . 

First  FS  &  LA  of  Florida  . 

Eagle  National  Bank  of  Miami . 

Kis^  National  Bank  . 

Murdock  Florida  Bank  . . 

Mercantile  Bank  of  Naples . . .  . 

First  FSB  of  New  Smyrna  . . . . 

Metro  Savings  Bank,  FSB .  . 

First  Federal  S&LA  of  Putnam  County  . . 

Pointo  Bank  . 

Port  St.  Lude  National  Bank . 

Huntington  National  Bank  of  Florida . 

Arrchor  Savings  Bank . 

Capital  City  Bank  . . 

Bay  Rnandal  Savings  Bank,  FSB  . 

Beneficial  Savings  Bank,  FSB . 

City  Rrst  Bank . . 

Republic  Security  Bank . . . . 

Bank  of  Winter  Park . . . 

Federal  Trust  Bank,  a  FSB  . . 

Embry  Nationai  Bank . 

Summit  National  Bank  . . . . 

The  Prudential  Savings  Bank,  FSB . . . 

Georgia  Bank  and  Trust  Corripany  of  Augusta . 

First  Bank  of  Brunswick . . 

First  Georgia  Bank . 

Habersham  Bank . . . . . 

Newton  Federal  Savings  &  Loan  Association . . . 

First  National  Bank  of  Coffee  County  . 

Douglas  Federal  Bank,  a  FSB  . 

Coloniai  Bank  . . . 

Eiberton  FS&LA  . . . . . 

Citizens  Union  Bank . 

Griffin  Federal  Savings  Bank . . . 

United  Bank  of  Griffin . 

Crescent  Bank  &  Trust  Co . . . 

Rrst  National  Bank  of  Baldwin  County  . . 

Milton  Nationai  Bank . . . 

Farmers  &  Merchants  Bank  . 

Thomaston  Federal  Savings  Bank _ 

Tucker  Federal  Savings  &  Loan  Association  . . . 

Rrst  Federal  Savings  &  Loan  Association . 

Charter  FS&LA . 

Severn  Savings  Bank,  FSB . . . . 

Advance  Federal  Savings  &  Loan  Association . . 

American  National  Savings  Association,  FA . 

Baltimore  American  Savi^  Bank.  FSB . 

Baltimore  County  Savirtgs  Bank,  F.S.B  . . . . 

Bohemian  American  FS&LA,  Inc . . . 

Fraternity  FS&LA  . . . . 

Hamilton  FS&LA . . 

Leeds  Federal  Savings  Bank . . . 

Madteon  and  Bradford  FS&LA,  Inc  _ _ _ 

Saint  Casimirs  Savings  Bank . . 

Presidential  Savings  Bank,  FSB  _ _ 


City  State 


.  Grove  Hill  .  AL 

. . .  Hamilton  . .  AL 

.  Headland .  AL 

.  Irondale  .  AL 

.  Oxford . . .  AL 

.  Prattville . . . . .  AL 

.  Robertsdale .  AL 

.  Sheffield  .  AL 

. . . . .  Slocomb  .  AL 

.  Washington  .  CKJ 

.  Washington  . DC  ‘ 

.  Bonita  Springs . . .  FL 

. .  Coral  Gabies  .  FL 

.  Coral  Gabies . . .  FL 

.  Delray  Beach . . .  FL 

.  Fort  Lauderdale .  FL 

. .  Hollywood .  FL 

. .  Hollywood .  FL 

. .  Hollywood .  FL 

. .  Jacksonville . ' .  FL 

. .  Lakeland . . .  FL 

. .  Miami .  FL 

. .  Miami  Lakes .  FL 

. .  Murdock . . .  FL 

.  Naples . . .  FL 

.  New  Smyrna  Beach . . .  FL 

. .  Orlando .  FL 

. .  Palatka  .  FL 

. .  Pembroke  Pines .  FL 

.  Port  St.  Lucie  .  FL 

. .  Sebring . . .  FL 

. .  St.  Petersburg  . .  FL 

. .  Tallahassee .  FL 

.  Tampa . . .  FL 

. .  Tampa .  FL 

. .  Tampa . 1 .  FL 

. .  West  Palm  Beach  .  FL 

. . .'  Winter  Park  .  FL 

•i .  Winter  Park  .  FL 

. .  Atlanta .  GA 

.  Atlanta .  GA 

- — .  Atlanta .  GA 

. .  Augusta .  GA 

- - - -  Brunswick .  GA 

.  Brunswick .  GA* 

.  Cornelia .  GA 

. . .  Covington  .  GA 

.  Douglas  — .  GA 

. — .  Dougiasville .  GA 

.  Dunwoody  . GA 

.  Eiberton . GA 

. .  Greensboro  .  GA 

. .  Griffin .  GA 

. y .  Griffin . . .  GiA 

.  Jasper .  GA 

.  MilledgeviHe . . GA 

.  Roswell .  GA 

.  Statesboro .  GA 

. .  Thomaston  .  GA 

.  Tucker  . GA 

.  Valdosta  .  GA 

.  West  Point .  GA 

.  Annapolis .  MD 

.  Baltirnore .  MD 

.  Baltimore .  MD 

.  Baltimore .  MD 

.  Baltimore . . : .  MD 

. . .  Baltimore .  MD 

-  Baltimore . MD 

—  .  Baltimore .  MD 

—  .  Baltimore .  MD 

. .  Balti.>nore . MD 

—  .  Baltimore . MD 

.  B^hesda . MD 
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Member 

City 

State 

Peoples  Bank  of  Elkton  . 

Elkton  . 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD  , 
MD 

MD 

MD 

MD 

MD 

MD 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

Glen  Bumie  Mutual  Savings  Bank  . 

Eastern  Savings  Bank,  FSB . 

Maryland  Federal  Savings  &  Loan  Association  . 

Wyman  Park  Federal  Savings  and  Loan  Assoc  . 

Glen  Bumie  . . . ;.. 

Hunt  Valley . 

Hyattsville  . 

Lutherville  . 

Key  Federal  Savings  Bank . 

Owings  Mills  . 

Enterprise  Federal  Savings  Bank . . 

Oxon  Hill . 

Baltimore  Savings  and  Loan  Association,  F.A . 

Pikesville  . 

American  Federal  Savings  Bank . . . . . . 

Rockville . 

First  Shore  FS&LA  . . 

Salisbury . ; . 

Sykesville  Federal  Savings  Association . . 

Sykesville  . 

Harbor  Federal  Savings  Bank . . 

Towson  . 

Ashburton  Federal  Savings  &  Loan  Association . 

Westminster  . . 

Equitable  Federal  Savings  Bank . . . 

Wheaton  . 

Home  Savings  Bank,  SSB  of  Eden . 

Eden  . 

Gaston  Federal  Savings  and  Loan  Association . . 

Gastonia .  r  . 

High  Point  Bank  and  Trust  Company  . . . . . 

High  Point . 

Old  North  State  Bank  . . 

King  . 

First  Carolina  Federal  Savings  Bank  . . . . . 

Kings  Mountain  . 

Scotland  Savings  Bank,  S.S.B . 

Laurinburg  . 

The  Community  Bank . . . 

Pilot  Mountain  . 

Roanoke  Valley  Savings  Bank,  SSB . 

Roanoke  RapidS  . . . 

Centura  Bank . . . . . 

Rocky  Mount  . 

United  Federal  Savings  Bank . . . . . 

Rocky  Mount  . 

First  Federal  Savings  Bank  of  Moore  County . 

Southern  Pines . 

Haywood  Savings  Bank,  Inc.,  SSB . 

WaynesvHle  . . 

Ashe  Federal  Savings  &  Loan  Association . 

West  Jefferson  . 

Piedmont  Federal  Savings  &  Loan  Association . 

Winston-Salem  . 

Perpetual  Bank,' FSB . . . 

Anderson . 

Colonial  Savings  Bank  of  South  Carolina,  Inc . 

Camden . ; . 

First  Palmetto  ^vings  Bank,  FSB . 

Camden . 

Spratt  Savings  and  Loan  Association  . 

Chester . 

Peoples  FS&LA  of  South  Carolina . . . 

Conway  .  .... 

First  Piedmont  FS&LA  of  Gaffney . 

Gaffney . 

Greenville  National  Bank . . . 

Greenville  . 

Heritage  FS&LA . . . 

Laurens  . 

Plantation  Federal  Savings  Bank,  Inc . 

Pawleys  Island  . 

Spartanburg  National  Bank  . .4 . 

Spartanburg . . 

Woodruff  Federal  Savings  &  Loan  Association  . . 

Woodruff . . . 

Virginia  Commerce  Bank,  N.A  . 

Arlington  . . . 

Bedford  Federal  Savings  Bank  . . . 

Bedford . . . 

Fredericksburg  S&LA,  FA . 

Fredericksburg  . 

Franklin  FS&LA  of  Richmond . 

Glen  Alien . 

Eastern  American  Bank,  FSB  . 

Herndon . . . 

Black  Diamond  Savings  Bank,  FSB . . . 

Norton . . 

Farmers  &  Merchants  Bank,  Eastern  Shore  . . . . 

Onley . .'. . 

Shore  Savings  Bank,  F.S.B . . . 

Onley . 

First  Federal  Savings  Bank  of  Virginia . ; . 

Petershi  irg  . 

Southwest  Virginia  Savings  Bank,  FSB  . 

Roanoke  . 

Communitv  Federal  Savinas  Bank . 

Staunton  . . . . 

Southside  Bank  .  Tappahannock . 

Federal  Home  Loan  Bank  of  Cincinnati — District  5 
P.O.  Box  598 
Cincinnati,  Ohio  45201 


Bank  of  Ashland  . 

Catlettsburg  Federal  Savings  Bank . 

Citizens  Federal  Savings  and  Loan  Association 

South  Central  Bank,  F.S.B . . 

Farmers  Deposit  Bank . . . 

Peoples  Bank  of  Fleming  County  . . 

State  National  Bank . . . 

First  Southern  National  Bank  of  Garrard  Cty  .... 

Citizens  Bank  and  Trust  Company  . 

Peoples  Security  Bank  . 

Commonwealth  Bank  &  Trust  Company . 

Republic  Bank  &  Trust  Company . . 

First  Southern  National  Bank  of  Wayne  County 

First  FS&LA  of  Morehead . 

Exchange  Bank  of  Kentucky  . . . 

Montgomery  &  Traders  Bank  &  Trust  Co  . 

Mount  Sterling  National  Bank . . 

Commonwealth  Bank,  F.S.B  . . . 


Ashland  . 

Catlettsburg  ... 

Covington  . 

Edmonton  . 

Flemingsburg  . 
Flemingsburg  . 

Frankfort . 

Lancaster . 

Leitchfield  . 

Louisa . 

Louisville . 

Louisville . 

Monticello  . 

Morehead  . 

Mount  Sterling 
Mount  Sterling 
Mount  Sterling 
Mt.  Sterling  .... 


KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 
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Member 

City 

State 

Farmers  National  Bank . 

KY 

KY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

Farmers  National  Bank . 

Williamsburg 

Summit  Bank  . . 

Belrrwnt  Savinas  Bank  . . 

Citizens  National  Bank  . . 

First  Federal  Bank . 

First  FS&LA  of  Bucvrus . . . 

First  Federal  Savings  and  Loan  Association  . 

Cerrterburg  . 

BenchMark  Federal  Savinas  Bank . 

Cincinnati 

Columbia  Savinas  Bank  . 

Franklin  Savings  and  Loan  Company . 

North  Cincinnati  Savinas  Bank . 

Cincinnati 

Oak  Hills  Savings  &  Loan  Company,  F.A . 

Cincinnati . 

Suburban  Federal  Savinas  Banik  . . 

Cincinnati 

Warsaw  Federal  Savings  and  Loan  Association  . 

Cincinnati . 

Charter  One  Bank.  F.S.B  . 

Third  FS&LA  of  Cleveland . 

State  Savings  Bank . . . . . 

Columbus  .... 

Midwest  Savings  Bank  . 

DeCraff 

Hicksville  Building  Loan  and  Savinas  Company . 

Hicksville  . 

Merchants  National  Bank . 

NCB  Savings  Bank,  FSB . 

First  Federal  Savings  Bank  of  Kent  . 

Kent  .... 

Home  Savings  Bank . 

Home  Savings  and  Loan  Company  of  Kenton  . 

Kenton . 

Kenwood  Savings  and  Loan  Association . . 

First  FS&LA  of  Lakewood  . 

Lakewood  . 

Fairfield  Federal  Savings  &  Loan  Association  . 

1  anr^Ster . 

First  National  Bank . 

Leesburg  FS&LA  . . . 

First-Knox  National  Bank . 

Market  Buildina  and  Savina  Company . 

New  Carlisle  Federal  Savinas  Bank . 

Park  National  Bank . 

Home  FS&LA  of  Niles  . . 

Fidelity  Federal  Savinas  Bank . 

First  Savings  &  Loan  Association  . . 

Third  Savings  and  Loan  Company . 

Pigiia  .... 

American  Savinas  Bank  . 

Republic  Savings  Bank  . 

Home  City  FS&LA  . 

Belmont  National  Bank . 

Perpetual  Federal  Savinas  Bank  of  Urbana  . 

Urbana  . 

First  FS&LA  of  Warren  . 

First  Federal  Savinas  Bank . 

Jefferson  Savinas  Bank . . 

Milton  Federal  Ivinas  Bank  . 

Liberty  Savings  Bank.  FSB  . 

Bank  of  Alamo . 

Bank  of  Crockett . 

Rails 

Peoples  Bank  . 

Chester  County  Bank  . 

First  Bank  of  Eeist  Tennessee.  N.A . 

La  Follette 

Wilson  Bank  and  Trust . 

Lebanon  . 

First  National  Bank  of  Cumberlands  . 

Citizens  Bank . 

Newport  Federal  Savings  and  Loan  Association . 

Citizens  National  Bank  . 

SevierviHe  . 

Federal  Home  Loan  Bank  of  Indianapolis— District  6 
P.O.  Box  60 


Indianapolis,  Indiana  46205-0060 


BoonviHe  Federal  SavirKis  Bank  . 

First  State  Bank . 

Riddell  National  Bank . 

Union  Savings  and  Loan  Association  . . 

Connersville  .. 

(N 

Union  FS&LA  of  Crawfordsville . 

Crawfnrdsuilla 

First  Federal  Savinas  Bank . 

Citizens  Savings  Bank . . 

First  Citizens  Bank  and  Trust  Company  . 

Oreencestle  . 

Ibl 

City  Savings  Bank  . 

Kentland  Bank  . 

Indiana  Community  Bank.  SB  . 

Lebanon  . 

IN 
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Logansport  Savings  Bank,  FSB  . 

Home  Bank,  S.B . 

Community  Bank,  FSB . 

Peoples  Bank  SB  . 

First  Bank  Richmond,  S.B . 

Mid-Southern  Savings  Bank . 

Owen  County  Bank,  S.B  . 

Citizens  Bank  of  Western  Indiana  ... 
Liberty  Savings  Association,  F.A  ..... 

Homestead  Savings  Bank,  FSB . 

Commercial  Bank  . . . . 

LaSalle  Federal  Savings  Bank . 

Branch  County  FS&LA  . 

FMB-State  Savings  Bank  . 

MFC  First  National  Bank . 

Marshall  Savings  Bank,  FSB . 

New  Buffalo  Savings  Bank  . . 

Thumb  National  Bank  and  Trust  .... 

Citizens  Federal  Savings  Bank  . 

Dent  County  Bank  . 

First  National  Bank  of  Three  Rivers 
First  National  Bank  of  Wakefield  .... 


Member 


Logansport 

Martinsville 


Michigan  City 
Munster  ....... 

Richmond  .... 

Salem . 

Spencer  . 

Terre  Haute  . 

Whiting  . 

Albion  . 

Alma  . . 

Buchanan  .... 
Cokjwater  .... 

Lowell . 

Marquette  .... 

Marshall . 

New  Buffalo  . 

Pigeon  . 

Port  Huron  ... 

Salem  . 

Three  Rivers 
Wakefield . 


City 


Federal  Home  Loan  Bank  of  Chicago — District  7 
East  Wacker  Drive 
Suite  700 

Chicago,  Illinois  60601 


Batavia  Savings  Bank,  FSB  . 

Farmers  State  Bank  of  Beecher . . 

Midwest  Savings  Bank . . 

First  National  Bank  in  Carlyle . 

Centralia  Savings  Bank . 

Banklllinois . . . 

Bank  Champaign,  N.A . 

Illinois  Service  FS&LA . . 

Liberty  Federal  Bank  for  Savings . 

Mid  Town  Bank  and  Trust  Co.  of  Chicago  .... 

New  Asia  Bank . 

North  Federal  Savings  Bank  . 

Northwestern  Savings  Bank . . 

Preferred  Savings  Bank  . . 

Pulaski  Savings  Bank . . . . 

South  Central  Bank  and  Trust  Company . . 

Washington  Federal  Bank  for  Savings . . 

Family  Federal  Savings  of  Illinois  . . 

West  Town  Savings  Bank . 

Home  FS  &  LA  of  Elgin . . 

Galena  State  Dank  and  Trust  Company . . 

Highland  Savings  and  Loan  Association . 

Hinsdale  Federal  Bank  for  Savings . . 

Lawrenceville  FS&LA  . 

Fairfield  Savings  and  Loan  Association . 

Omni  Bank . 

McHenry  Savings  Bank  . 

City  National  Bank . . 

MidAmerica  Bank,  N.A  . 

Wabash  Savings  Bank  . . . 

The  Farmers  Bank . 

Hawthorn  Bank . 

Regency  Savings  Bank,  FSB  . . 

Superior  Bank  FSB . 

Financial  Federal  Trust  and  Savings  Bank  .. 

Herget  National  Bank  of  Pekin . 

Pekin  Savings,  S.B . 

Peru  Federal  ^vings  and  Loan  Association 

National  Bank  of  Petersburg  . 

First  National  Bank  of  Raymond  . 

HomeBanc,  fsb . 

Citizens  State  Bank  of  Shipman  . 

mini  Bank  . 

Town  &  Country  Bank  of  Springfield . 

Union  Bank  of  Illinois . 

Tremont  Savings  Bank . 


Batavia  . 

Beecher  . 

Bolingbrook  . 

Carlyle . 

Centralia . 

Champaign . 

Chicago  . 

Chicago  . 

Chicago  . 

Chicago  . 

Chicago  . . 

Chicago  . 

Chicago  . 

Chicago  . 

Chicago . 

Chicago  . 

Chicago  . 

Cicero . 

Cicero . 

Elgin  . 

Galena . 

Highland  . 

Hinsdale  . 

Lawrenceville . 

Long  Grove  . 

Macomb . 

McHenry . 

Metropolis . 

Moline . . 

Mt.  Carmel . 

Mt.  Pulaski . 

Mundelein . 

Naperville  . 

Oakbrook  Terrace 
Olympia  Fields  .... 

P^n  . 

Pekin  . 

Peru . . . 

Petersburg . 

Raymond . 

Roddord . 

Shipman  . 

Springfield  ...» . 

Springfield  . 

Swansea  . 

Tremont . 


State 


IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml. 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 


•IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL  y 
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Member 


Tuscola  National  Bank  . . 

Northwest  Savings  Bank  . 

First  National  Bank  of  Baldwin . 

Banner  Banks . 

Boscobel  State  Bank . 

isiorth  Shore  Bank,  FSB . 

First  American  Bank  and  Trust  Company 

Greenleaf  Wayside  Bank . 

Security  State  Bank . 

Qreenswood  State  Bank  . 

State  Bank  of  Lodi . ..... 

AfKhor  Bank,  S.S.B . 

The  Home  Savings  Bank  . . 

Peoples  State  Bank . 

Milton  Savings  and  Loan  Association  . 

Maritime  Savings  Bank . 

Mutual  Savings  Bank . 

Associated  Bank,  N.A . 

Fox  Cities  Bank,  F.S.B . 

Oshkosh  Savings  Bank,  f.s.b  . 

State  Bank  of  Random  Lake . 

Reedsburg  Bank . 

Dairy  State  Bank  . 

South  Milwaukee  Savings  Bank . 

Superior  Savings  Bank . 

West  Bend  Savings  Bank . 

First  Citizens  Bank  of  Whitewater . . 


City 


Tuscola . 

Amery . 

Baldwin . 

Birnamwood  . 

Boscobel . 

Brookfield  . 

Fort  Atkinson . 

Greenleaf . 

Iron  River . 

Lake  Mills  . 

Lodi . . . 

Madison . 

Madison . 

Mazomanie . 

I  Milton . 

Milwaukee  . 

Milwaukee  . 

Neenah  . 

Neenah  . 

Oshkosh  . 

Random  Lake  .... 

Reedsburg . 

Rice  Lake  . 

South  Milwaukee 

Superior . 

West  Bend . 

Whitewater  . 


Federal  Home  Loan  Bank  of  Des  Moines — District  8 
907  Walnut  Street 
Des  Moines,  Iowa  50309 


First  State  Bank . 

Perpetual  Savings  Bank,  F.S.B . 

Dubuque  Bank  and  Trust  Company . 

Firstar  Bank,  FSB . 

First  National  Bank  in  Fairfield . 

First  Federal  Savings  Bank  of  Fort  Dodge  . 

Farmers  State  Savings  Bank  . 

State  Central  Bank  . 

Lisbon  Bank  and  Trust  Company . 

Security  Bank  . . . 

Farmers  State  Bank  . 

State  Bank . 

First  State  Bank . 

Community  State  Bank . 

Webster  City  Federal  Savings  Bank . 

Citizens  State  Bank . 

First  American  Bank  of  Alexandria . 

First  National  Bank  of  Bertha-Vemdale  . 

Credit  America  Savings . . . 

First  National  Bank  of  Deerwood  . 

American  Federal  Savings  Bank . 

Community  First  National  Bank . 

Harmony  State  Bank  . . 

United  Prairie  Bank-^ackson . . . 

Lake  Elmo  Bank . 

Community  FS&LA . 

First  Federal  Savings  Bank . 

Community  National  Bank . 

Northwoods  Bank  of  Minnesota  . 

Pelican  Valley  State  Bank . 

Pine  City  State  Bank  . 

Farmers  Independent  Bank . 

First  Nfttional  Bank . i . 

Investors  Savirigs  Bank,  FSB . 

Winona  National  and  Savings  Bank . 

Community  First  National  Bank . . 

O’Bannon  Banking  Company  . . 

South  East  Missouri  Bank . 

Union  Planters  Bank  of  Southeast  Missouri 

The  Farmers  Bank . . . 

Joachim  Savings  and  Loan  Association  ..... 
RoCkwood  Bank . . 


Brunsville . 

Cedar  Rapids  . . 

Dubuque  . 

Dubuque  . 

Fairfield . . 

Fort  Dodge  . . 

Independence  . 

Keokuk  . . 

Lisbon . . 

Marshalltown  . . 

Merrill . 

Spirit  Lake  . . 

Sumner . . 

Tipton  . 

Webster  City . 

Wyoming  . 

Alexandria  . 

Bertha . 

Brainerd . 

Deerwood  . 

East  Grand  Forks 

Fergus  Falls  . 

Harmony . 

Jackson  . 

Lake  Elmo  . . 

Little  Falls . 

Morris  . 

North  Branch . 

Park  Rapids . 

Pelican  Rapids  ... 

Pine  City . . 

Russell . 

Thief  River  Falls  . 

Wayzata  . . 

Winona  . 

Worthington . 

Buffalo  . 

Cape  Girardeau  .. 
Cape  Girardeau  .. 

Carrollton . 

DeSoto  . 

Eureka . 


State 


IL 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

WL 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MO 

MO 

MO 

MO 

MO 

MO 
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Member 


City 


State 


Fulton  Savir)gs  Bank  . 

Bank  of  Hayti . . . 

Mutual  Savings  Bank,  f.s.b . 

Blue  Ridge  Bank  and  Trust  Company  . 

Boatmen’s  First  National  Bank  of  Kansas  City 

Bank  of  Kimberling  City . . . 

First  National  Bank . 

First  Savings  Bank.  f.s.b  . 

Neosho  Savings  and  Loan  Association,  F.A  .... 

Bank  of  New  ^diid . . 

Peoples  Bank  of  the  Ozarks  . . . 

Charter  1  Bank . 

Belgrade  State  Bank  . 

Peoples  Savings  Bank  of  Rhineland  . . 

Progressive  Ozark  Bank,  fsb . 

First  National  Bank  of  Sarooxie . 

Union  Pi^u^Tters  Bank  of  Sikeston  . 

Central  West  End  Bank,  A  FSB . 

Missouri  State  Bank  and  Trust  Company . 

Reliance  FS&LA  of  St.  Louis  County . 

South  Side  National  Bank  in  St.  Louis . 

First  Financial  Bank  of  Ste.  Genevieve . 

Bank  of  Thayer . 

CKizens  State  Bank  of  Pembina  County . 

Community  First  National  Bank  &  Trust  Co . 

First  State  Bank  Langdon . 

Valley  Bank,  N.A  . . . 

Dakota  State  Bank  . 

CorTrust  Bank  . . . . 

Farmers  and  Merchants  State  Bank . . 

First  PREMIER  Bank . 

First  Western  Bank  Sturgis  . . 


Fulton  . . 

Hayti . . . 

Jefferson  City  ... 

Kansas  City . 

Kansas  City . 

Kimberling  City  . 

Lamar . 

Mt.  Vernon . 

Neosho . . 

New  Madrid . . 

Nixa . . 

OwensviMe . 

Potosi  . . 

Rhineland . . 

Salem . . 

Sarcoxie  . . 

Sikeston . 

St.  Louis  . 

St.  Louis  . 

St.  Louis  . 

St.  Louis  . 

Ste.  Genevieve 

Thayer  . 

Cavalier . 

Dickinson . 

Langdon  . . 

Elk  Point . 

Milbank . 

Mitchell  . 

Plankinton . 

Sioux  Falls . 

Sturgis  .1 . 


MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

ND 

ND 

ND 

SD 

SD 

SD 

SD 

SD 

SD 


Federal  Home  Loan  Bank  of  Dallas — District  9 
P.O.  Box  619026 

Dallas/Forth  Worth,  Texas  75261-6026 


Elk  Horn  Bank  and  Trust  Company  . . . . . 

Arkadelphia  . . . . . 

AR 

Charter  State  Bank . . . . . 

Beebe  . 

AR 

Benton  Savings  and  Loan  Association  . 

Benton . 

AR 

First  National  Bank  of  Howard  County . . . 

Dierks . . . 

AR 

PlentArs  and  MArrhante  Rank  . . 

CillAtt  . . . . . 

AR 

Calhoun  County  Bank  . . . 

Hampton . . . 

AR 

Pulaski  Bank  and  Trust  Company . . 

1  ittle  Rock  . . . . 

AR 

Farmers  Bank  and  Trust  Company . . 

Maqnolia . 

AR 

Union  Bank  and  Trust  Company . . . 

Mortticelk)  . 

AR 

Newport  Federal  Savings  and  Loan  Association . . 

Newport . 

AR 

River  Valley  Savings  Bank,  FSB . 

Ozartr . ; . 

AR 

United  Bank . 

Springdale  . . . 

AR 

Farmers  and  Merchants  Bank . 

Stuttgart . 

AR 

First  FS&LA  of  Texarkana . 

Texarkana  . 

AR 

Abbeville  Building  and  Loan,  a  SCSB . . . 

Abbeville . . 

LA 

Community  Trust  Bank . . . . 

Choudrant . . . 

LA 

Crowley  Building  and  Loan  Association . 

Crowley  . 

LA 

Jefferson  Federal  Savings  Bank . . . . 

Gretna  . . 

LA 

Bank  of  LaPlace  . ! . . . . . 

LaPlace  . 

LA 

Bank  of  1  ngansport  . . 

Logansport  . . . 

LA 

iheria  Saviog-s  f^nk  .  . . 

New  Iberia . 

LA 

Fidelity  Homestead  Association  . 

New  Orleans  . 

LA 

West  Carroll  National  Bank  of  Oak  Grove . 

Oak  Grove . . . 

LA 

Iben/ille  Building  &  Loan  Association . 

Plaquemine  . 

LA 

Bank  of  Zachary  . 

Zachary  . . . 

LA 

National  Bank  of  Commerce  of  Corinth  . 

Corinth . 

MS 

Grand  Bank  for  Savings,  FSB . ; . . . 

Leakesville . 

MS 

Merchants  and  Farmers  Bank . ; . . . 

Macon . . . 

MS 

First  Federal  Savings  and  Loan  . .•? . 

Pascagoula . ;.. 

MS 

Union  S^'^ings  Rank  . 

Albuquerque . 

NM 

Western  Bank  of  Clovis . 

Clovis . 

NM 

Gallup  Federal  Savings  Bank . 

Gallup . 

NM 

Citizens  Rank  of  I  as  Cruces  . . 

Las  Cruces . 

NM 

Bank  of  Las  Vegas . 

Las  Vegas . 

NM 

Bank  of  Santa  Fe  . . . 

Santa  Fe . 

NM 

Century  Bank,  FSB . 

Santa  Fe . 

NM 

1  amar  Bank  . . 

Beaumont . 

TX 
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Member 

City 

First  National  Rank  of  Carthage  . . . . . . 

Carthage . 

Sheby  Savings  Bank,  SSB  . . 

Center”. . 

Niieoee  National  Rank . . 

Corpus  Christi  . . 

First  National  Bank  of  Crockett . 

Crockett . . . . . . 

First  National  Bank  in  Dalhart  . . . . . 

Dalhart . . . 

Inwood  National  Bank  . 

Dallas  . 

First  State  Bank  of  Texas . . . 

Denton . 

Bank  of  South  Texas . . . . . . ; . 

Floresville . 

Pioneer  National  Rank . . . . . . 

Fredericksburgh  . 

Henderson  Federal  Savings  Artsooiation  . . . 

Henderson  .  . 

Coastal  Bank  ssb  . .7. . 

Houston . . . 

First  Heights  Bank,  fsb . 

Houston . 

Guardian  Savings  &  Loan  Association . . . 

Houston . 

Navigation  Bank  . . . . . 

Houston  . . . . . 

Riverway  Bank . . . 

Houston . 

University  State  Bank . 

Houston . 

Commuriity  State  Bank . 

lola . . 

Bayshore  National  Bank  of  La  Porte . 

La  Forte . . . . . . 

Spring  Hill  State  Bank  . . . . 

Longview . . . 

Angelina  Savings  Rank  . . . 

Lufkin . 

Firsrt  National  Bank  of  Palestine . . . 

Palestine . . . . 

Olympic  Savings  Association  . 

Refugio . 

Canyon  Creek  National  Bank . . . . . . . 

Riohard-son  . 

First  5itatn  Rank . . . . . . . . . . . . 

Stratford . . 

Sulphur  Springs  State  B*mk . 

Sulphur  Springs . .T. . 

First  State  Bank . . . 

Temple  . . . 

First  FS&LA  of  Tyler . 

Tyler  ; . . . 

Fidelity  Bank,  N.A . . . . . 

University  Park . 

First  ftationai  Bank  of  Weatherford . . . 

Weatherford . 

Federal  Home  Loan  Bank  of  Topeka— District  10 
P.O.  Box  176 
Topeka,  Kansas  66601 


Pitkin  County  Bank  and  Trust  Company . . 

Aurora  National  Bank . . . . . 

Valley  Bank . 1 . 

First  National  Bank  of  Canon  City . 

Vectra  Bank— Denver . 

Bums  National  Bank  of  Durango  . 

First  Natiorral  Bank  of  Durango . 

First  National  Bank  of  Flagler . 

Morgan  County  Federal  S&L  Association  . . 

First  National  Bank  in  Lamar . . . . 

Cotorado  Federal  Sirvings  Bank  . . . . 

Citizens  National  Bank  of  Fort  Scott . . 

Central  Bank  and  Trust  Company . . 

Inter-State  FS&LA  . . . 

State  Bar^t  of  Kingman  . . . . . . . 

Citizens  Savings  &  Loan  Association,  F.S.B  . 

First  Savings  Bank,  F.S.B . 

First  State  Bank . . . 

First  FS&LA  of  Olathe  . 

First  National  Bank  and  Trust  . 

Roxbury  Bank . 

Columbian  National  Bank  and  Trust  . . . 

Cedar  Security  Bank  . 

First  Federal  LirKX}ln  Bank— Iowa  . 

Commercial  Federal  Bank,  a  FSB  . . . ; . 

Security  National  Bank  of  Omaha . . . 

Pinnacle  Bank . 

Stockmens  National  Bank . . 

The  First  National  Bank  of  Stromsburg . 

Lancaster  County  Bank  . . 

Wymore  State  Bank  . ’ . 

First  National  Bank  &  Trust  Company  . . 

Republic  Bank  of  Norman  . 

Northwest  Bank  and  Trust  Company . . . 

UMB  Oklahoma  Bank . 

Lakeside  State  Bank  . . . . . 

First  American  Bank  and  Trust  Company  . . . 

First  National  Bank  of  Oklahoma  . . . 

Arvest  Savings  Bank,  FSB . 

State  Bank  and  Trust,  NJV . 


Aspen  . CO 

Aurora .  CO 

Brighton .  CO 

Canon  City  .  CO 

Denver .  CO 

Durango .  CO 

Durango .  CO 

Flagler  . CO 

Fort  Morgan .  CO 

Lamar . CO 

Sterling  .  CO 

Fort  Scott . KS 

Hutchinson  . KS 

Kansas  City .  KS 

Kingman  .  KS 

Leavenworth .  KS 

Manhattan  . .  KS 

Norton .  KS 

Olathe .  KS 

Osawatomie  .  KS 

Roxbury . KS 

-Topeka  .  KS 

Fordyce  .  NE 

Lincoln .  NE 

Omaha .  NE 

Omaha . NE 

PapilKon .  NE 

Rushville . . .  NE 

Stromsburg .  NE 

Waverly  . NE 

Wymore  ^. .  NE 

Ardmore . OK 

Norman . .• .  OK 

Oklahoma  City . OK 

Oklahoma  City . OK 

Oologah .  OK 

Purcell  . OK 

Tonkawa .  OK 

Tulsa .  OK 

Tulsa .  OK 
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Member 

City 

State 

Federal  Home  Loan  Bank  of  San  Francisco 
307  East  Chapman  Avenue 
Orange,  Callfomla  92666 

—District  11 

Bank  ol  Stockdale  . 

Bakersfield . 

CA 

Fremont  Bank . 

Fremont  . 

OA 

Fidelity  Federal  Bank,  FSB  . . . 

Glendale . . . 

CA 

Brentwood  Bank  of  California . - . J . . . 

1  os  AngAlns  . 

CA 

First  Global  Bank,  FSB . 

Los  Angeles  . 

CA 

U.S.  Trust  Company  Barik  of  California,  N.A . 

Los  Angeles  . 

CA 

Westcoast  Savings  and  Loan  Association . . 

Marina  Del  Rey  . 

CA 

Vintage  Bank . . . . . 

Napa . 

CA 

United  Labor  Bank,  FSB  . 

Oakland  . 

CA 

World  Savings  and  Loan  Association  . . . 

OaklarKf . 

CA 

Palm  Desert  National  Bank . 

Palm  Desert  . 

CA 

Malaga  Bank,  SSB  . . . 

Palos  i/erdes  Estates  . . 

CA 

Pomona  First  Federal  Bank  and  Trust . 

Pomona . 

CA 

De  Anza  National  Bank  ....t. . 

Riverside  . 

CA 

Summit  Savings,  FSB  . 

Rohnert  Park . 

CA 

Watsonville  Federal  Savings  and  Loan . 

.Galinas . 

CA 

Califomia  Savings  &  Loan,  A  FA  . 

San  FranoLsnn  . 

CA 

Commercial  Bank  of  San  Francisco . 

55an  FranoMoo  . 

CA 

Norwest  Bank  of  Nevada,  FSB  . 

Reno  . 

NV 

Federal  Home  Loan  Bank  of  Seattle— District  12 
1501  Fourth  Avenue 
Seattle,  Washington  98101-1693 


Northrim  Bank . . . 

Anchorage . . 

AK 

Guam  Savings  and  Lo€ui  Association . 

Agana  . 

GU 

Finance  Factors,  Limited . 

Honolulu . 

HI 

Ireland  Bank  . 

Malad . 

ID 

First  Federal  Savings  Bank . 

Twin  Falls  . ^ . 

ID 

United  Bank  of  Ab^okee,  N.A  . 

Ahsarnkee  . 

MT 

Pioneer  Federal  £^ving.s  A  l  oan  As.snrJation . . . 

Dillon  . 

MT 

United  Savings  Bank,  F.A  . 

Great  Falls 

MT 

Pacific  Continental  Bank  . 

Eugene  . 

OR 

First  FS&LA  of  McMinnville . . 

MoMinn^lle  . 

OR 

Valley  Community  Bank . . . 

McMinnville . 

OR 

The  Prineville  Bank  . 

Prineville . 

OR 

Douglas  National  Rank  . . 

Roseburg . . . 

OR 

Bank  of  American  Fork . . . . . 

American  Fork . 

UT 

Utah  Federal  Savings  Bank  . . . . . ; . 

Odgen  . 

UT 

Home  Credit  Bank . . . . . . . 

Ralt  1  ake  City . . 

UT 

Heritage  Savings  and  Loan  Association  . 

St  George  . 

UT 

Amerioan  First  National  Rank . 

Everett  . 

WA 

Bank  of  Fairfield  . 

Fairfield . 

WA 

Klickitat  Valley  Bank . .;. . 

Goidendale  . 

WA 

Timberland  Savings  Bank  . . . 

Hoquiam . 

WA 

Kitsap  Bank  . . . 

Port  Oroharri  . 

WA 

First  Savings  Bank  of  Renton  . . . . 

Renton  . . 

WA 

Continental  Savings  Bank . . . 

.Seattle  .  -  . 

WA 

Washington  First  international  Bank . 

Seattle  . . . . 

WA 

First  Nalional  Bank  of  Powell . . . 

Powell . . . 

WY 

C.  Due  dates 

Members  selected  for  review  must 
submit  completed  Commimity  Support 
Statements  to  their  FHLBanks  no  later 
than  November  29, 1996. 

All  public  comments  concerning  the 
Commimity  Support  performance  of 
selected  members  must  be  submitted  to 
the  members’  FHLBanks  no  later  than 
November  29, 1996. 

D.  Notice  to  members  selected 

Within  15  days  of  this  Notice’s 
publication  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 


member  selected  to  be  reviewed  that  the 
member  has  been  selected  and  when  the 
member  must  return  the  completed 
Community  Support  Statement.  At  that 
time,  the  FHLBank  will  provide  the 
member  with  a  Community  Support 
Statement  form  and  written  instructions 
and  will  offer  assistance  to  the  member 
in  completing  the  Statement.  The 
FHLBank  will  only  review  Statements 
for  completeness,  as  the  Housing 
Finance  Board  will  conduct  the  actual 
review. 


E.  Notice  to  public 

At  the  same  time  that  the  FHLBank 
members  selected  fw  review  are  notified 
of  their  selection,  each  FHLBank  will 
also  notify  community  groups  and  other 
interested  members  of  the  public. 

The  purpose  of  this  notification  will 
be  to  solicit  public  comment  on  the 
Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  submit  written 
comments  on  the  Community  Support 
performance  of  a  FHLBank  member 
under  review  in  this  quarter  should 
send  those  comments  to  the  member’s 
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FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

Dated:  October  2, 1996. 

By  the  Federal  Housing  Finance  Board. 
Rita  L  Fair. 

Managing  Director. 

(FR  Doc.  96-25667  Filed  10-11-96;  8:45  am] 
MUJNQ  CODE  S72S-01-4> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  finight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Echo  International  Freight  Forwarding, 
13027  7th  N.W.,  Seattle,  WA  98177. 
Officers:  Lev  Shabalov,  President, 
Ellen  Thompson,  Sr.,  Vice  President. 
Road  Runner  mtemational,  Inc.,  322 
49th  Street,  Union  City,  NJ  07087. 
Officer:  Roberto  E.  Molina,  President/ 
Director. 

Dated:  October  8, 1996. 

Joaeph  C  Polking, 

Secretary. 

(FR  Doc.  96-26260  Filed  10-11-96;  8:45  am] 
aajJNO  CODE  S73(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acqul^ons  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  tmder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  tdso  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Revive  Bank  indicated  for  that  notice 


or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  29, 1996. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Maiket  Street,  San  Francisco,  Ciffifomia 
94105: 

1.  Robert  H.  Leshnor,  Cincinnati, 
Ohio;  to  retain  a  total  of  7.96  percent  of 
the  voting  shares  of  Professional 
Bancorp,  Santa  Monica,  California,  and 
thereby  indirectly  acquire  First 
Professional  Bank,  N.A.,  Santa  Monica, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  8, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-26263  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  SMIMII-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appli^  to  the  Board  for  approval, 
ptirsuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
tmd  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanxing  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  eilso 
includes  whether  tiie  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbankLig  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for 
a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 


presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  8, 
1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  JDOB  Inc.,  Sandstone,  Miimesota; 
to  acquire  80  percent  of  the  voting 
shares  of  Centennial  National  Bai^, 
Walker,  Minnesota,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  8, 1996. 

Jennifer  J.  Johnson 

Depu  ty  Secretary  of  the  Board 

(FR  Doc.  96-26262  Filed  10-11-96;  8:45  am] 

BI  LUNG  CODE  S21(M>1-f 


Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  That  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  tmder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  compemy,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consiunmation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
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possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  rmsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  29, 1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  engage  de  novo,  as  a' joint 
venture,  through  its  subsidiary.  Central 
Federal  Mortgage  Company,  State 
College,  Pennsylvania,  in  residential 
mortgage  lending  business,  pursuant  to 
§  225.25(b)(1)  of  the  Board’s  Regulation 
Y.  The  co-venturers  will  be  Norwest 
Ventures,  Inc.,  Minneapolis,  Minnesota 
and  Centre  Professionals,  Inc.  d/b/a  RE/ 
MAX  Centre  Realty,  State  College, 
Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  8, 1996. 

Jennifer  J.  Johnson 

Deputy  Secretary  of  the  Board 

[FR  Doc.  96-26264  Filed  10-11-96;  8:45  am] 

BiuiNQ  coot  enooi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research;  Agency  Information 
Collection  Activities:  Submission  for 
OMB  Review;  Comment  Request 

AQBICY:  Agency  for  Health  Care  Policy 
and  Reseai^. 

ACTION:  Emergency  clearance  notice. 

SUMMARY:  This  notice  announces  the 
Agency  for  Health  Care  Policy  and 
Research’s  (AHCPR)  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  reinstate  two  expired 
information  collection  projects  as  one: 
Formerly  the  1987  Health  Insurance 
Plans  Survey  (HIPS)  and  the  1994 
National  Employer  Health  Insurance 
Survey  (NEHIS),  now  to  be  combined  in 
the  1997  Medical  Expenditure  Panel 
Survey — ^Insurance  Component  (MEPS- 
IC).  In  accordance  with  die  Paperwork 


Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3507(a)(1)(D)),  AHCPR 
invites  the  public  to  comment  on  this 
reinstatement. 

In  further  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(j)(l)(A)(i)),  AHCPR  has 
submitted  to  the  OMB  a  request  for 
Emergency  Review.  This  review  is 
requested  because  collection  of  this 
information  is  needed  prior  to  the 
expiration  of  the  normal  time  limits 
under  OMB’s  regulations  at  5  CFR 
1320.13,  in  order  to  allow  for  the 
information  collection  project:  Pretest 
for  the  1997  Medical  Expenditure 
Survev — Insurance  Component  (MEPS- 
IC). 

'The  pretest  was  somewhat  delayed  as 
the  Department  worked  to  achieve 
efficiencies  by  consolidating  the  two 
previous  surveys  under  DHHS’s  Survey 
Integration  Plan.  The  pretest  is  now 
luiderway  and  it  is  urgent  that  it  not  be 
interrupted  in  order  to  assure  the 
quality  and  integrity  of  the  pretest  data. 
The  MEPS-IC  is  scheduled  to  begin  in 
April  1997  when  employers  have 
information  readily  available  on  health 
plans,  which  are  generally  offered  and 
processed  on  an  annual  basis.  Delays  in 
the  pretest  results  will  cause  resulting 
delays  in  the  overall  MEPS-IC  survey, 
whi^  is  the  only  national  level  effort  to 
collect  information  on  the  supply  of 
private  health  insurance  available  to 
American  workers,  including  annual 
premium  expenditvues,  benefits  paid, 
and  administrative  costs  for  national 
health  accounts,  maintained  by  HCFA. 
This  information,  along  with  that  fiom^ 
the  larger  MEPS-Household  Component, 
is  important  for  evaluating  current  and 
proposed  health  policies  %  both  the 
private  and  public  sectors. 

OATES:  AHCPR  is  requesting  that  OMB 
provide  a  2-day  review  and  a  90-day 
approval.  During  this  90-day  period 
AHCPR  will  publish  a  separate  Fednral 
Register  notice  to  provide  a  30-day 
public  review  and  comment  period  on 
these  requirements. 

ADDRESSES:  Written  comments  for  the 
proposed  information  collection  should 
be  submitted  within  2  working  days  of 
this  notice  directly  to  the  OMB  Desk 
Officer  at  the  following  address:  Allison 
Eydt,  Human  Resources  and  Housing 
Branch,  Office  of  Information  and 
Regulatory  Affairs,  OMB;  New 
Executive  Office  Building,  Room  10235; 
Washington,  D.C.  20503. 

All  comments  will  become  a  matter  of 
public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  A.  Celtnieks,  AHCPR  Reports 
Clearance  Officer,  (301)  594-1406,  ext. 
1497. 


SUPPLEMENTARY  INFORMATION;  AHCPR 
intends  to  conduct  a  survey  of 
establishments  In  1997  to  collect 
information  from  employers  concerning 
employer-sponsored  health  insurance. 
This  survey  will  be  an  integration  of  two 
previous  surveys,  now  components  of 
MEPS-IC.  The  two  surveys  which 
collected  similar  information  are: 

1.  The  1987  Health  Insurance  Plans 
Survey  sponsored  by  AHCPR’s 
predecessor,  the  National  Center  for 
Health  Services  Research;  and 

2.  The  1994  National  Employer  Health 
Insurance  Survey  sponsored  by  AHCPR, 
the  National  Center  for  Health  Statistics 
(NCHS)  and  the  Health  Care  Financing 
Administration  (HCFA).  Due  to  the 
integration  of  these  two  previous  survey 
operations  into  the  MEPS-IC,  AHCPR  is 
updating  the  questionnaire  and  data 
collection  methodology.  A  data 
collection  pretest  is  being  proposed 
using  a  sample  of  potential  respondents.* 
Based  upon  the  results  of  this  test,  the 
AHCPR  will  develop  and  refine  the  final 
methodolc^  for  the  1997  MEPS-IC. 

Burden  ^timates  Follow: 

Niunber  of  Respondents — 350. 

Number  of  Surveys  per  Respondent — 

1. 

Average  Burden/Respondent — .75 
Hours. 

Estimated  Total  Burden — 263  Hours. 

Copies  of  these  data  collection  plans 
and  instruments  can  be  obtained  from 
the  AHCPR  Reports  Clearance  Officer 
(see  above). 

Dated:  October  7, 1996. 

Clifton  R.  Gaue, 

Administrator. 

[FR  Doc.  96-26302  Filed  10-11-96;  8:45  am) 
BHJJNQ  cooe  4100-00-M 


Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

Name:  Review  of  proposed  protocol 
for  the  study:  “A  Cohort  Mortality  Study 
with  a  Nested  Case-control  Study  of 
Lung  Cancer  and  Diesel  Exhaust  Among 
Non-metal  Miners.” 

Time  and  date:  9  a.m-3  p.m., 
November  8, 1996. 

Place:  National  Cancer  Institute  (NQ), 
Conference  Room  H,  Executive  Plaza 
North,  6130  Executive  Boulevard, 
Rockville,  Maryland  20892. 

Status:  Open  to  the  public  for 
observation  and  participation,  limited 
only  by  the  space  available.  'The  meeting 
room  accommodates  approximately  50 
people. 

Purpose:  The  purpose  of  this  meeting 
is  to  retain  comments  and  guidance 
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regarding  the  technical  and  scientific 
merits  of  the  study;  “A  Cohort  Mortality 
Study  with  a  Nested  Case-control  Study 
of  Lung  Cancer  and  Diesel  Exhaust 
Among  Non-metal  Miners,”  being 
conducted  jointly  by  NIOSH  and  NCI. 

Matters  to  be  Discussed:  Agenda  items 
include  short  presentations  concerning 
the  study  protocol  by  the  study 
investigators,  comments  from  the 
Review  Panel  members,  responses  and 
discussion  of  comments  submitted  by 
others  who  have  reviewed  the  protocol, 
and  discussion  open  to  all  meeting 
attendees.  Viewpoints  and  suggestions 
from  industry,  labor,  academia,  other 
government  agencies,  and  the  public  are 
invited.  Written  comments  will  be  part 
of  the  review,  and  should  be  received  by 
the  contact  person  listed  below  no  later 
than  November  1, 1996.  Agenda  items 
are  subject  to  change  as  primities 
dictate. 

Contact  Person  for  More  Information: 
Michael  Attfield,  Ph.D.,  NIOSH  Project 
Director,  Division  of  Respiratory  Disease 
Studies,  M/S  234, 1095  Willowdale 
Road,  Morgantown,  West  Virginia 
26505-2888,  telephone  304/285-5751, 
fax  304/285-5861. 

Dated:  October  8, 1996. 

Nancy  C.  Hirsdi, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc.  96-26300  Filed  10-11-96;  8:45  am] 

BUUNQ  CODE  4160-1»-M 


Food  and  Drug  AdminiatratkMi 

[Docket  No.  96F-0370] 

Dover  Chemical  Corp.;  Rling  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUkMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Dover  Chemical  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  3,9-bis[2,4-bis(l-methyl- 
1-phenylethyl)  phenoxyj-2,4,8,10- 
tetraoxa-3,9- 

dipho8phaspiro[5.5]undecane  as  an 
antioxidant  and/or  stabilizer  for  olefin 
polymers  intended  for  use  in  contact 
with  food. 

DATES:  Written  comments  on  the 
petitioner’s  environmental  assessment 
by  November  14, 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 


Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857, 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Dmg  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5*)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4521)  has  been  filed  by 
Dover  Chemical  Corp.,  3676  Davis  Rd. 
NW.,  Dover,  OH  44622.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
3 ,9-bis[2 ,4-bis(l-methy  1-1-pheny  lethyl) 
phenoxy]-2,4,8,10-tetraoxa-3,9- 
diposphaspiro[5.5]imdecane  as  an 
antioxidant  and/or  stabilizer  for  olefin 
polymers  intended  for  use  in  contact 
with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  reflations  promulgated 
imder  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  November  14, 
1996  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner’s  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  2, 1996. 

Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-26372  Filed  10-11-96;  8:45  am] 
BUUNQ  CODE  4ie(M>1-F 


[Docket  No.  94E-0099] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Neutrexin^;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

)' 

ACTION:  Notice:  correction. 

SLNMMARY:  The  Food  and  Drug 
Administ];ption  (FDA)  is  correcting  the 
notice  that  appeared  in  the  Federal 
Register  of  August  30, 1994  (59  FR 
44737).  The  document  announced 
FDA’s  determination  of  the  regulatory 
review  period  for  piurposes  of  patent 
extension  for  Neutrexin™  (trimetrexate 
glucuronate).  The  document  was 
published  with  an  error  in  one  of  the 
dates  stated  as  part  of  the  regulatory 
review  period  and  requires  additional 
clarification  between  the  patent 
extension  applicant’s  records  and  FDA’s 
records. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 

In  FR  Doc.  94-21280,  appearing  on 
page  44737  in  the  Federal  Register  of 
Tuesday,  August  30, 1994,  the  following 
corrections  are  made: 

On  page  44737,  in  the  second  column, 
in  the  second  complete  paragraph,  in 
tho  fourth  line,  "1,934”  is  corrected  to 
read  "1,931”;  and  in  the  sixth  line, 

“317”  is  corrected  to  read  “320”;  in  the 
same  column,  in  the  third  complete 
paragraph,  in  the  eighth  line, 

“However,”  is  removed;  in  the  eleventh 
line,  “Marti  10, 1987.  TOA”  is 
corrected  to  read  “March  10, 1987.  The 
applicant  has  documentation  to  suggest 
that  an  FDA  official  orally  removed  IND 
29,796  frnm  clinical  hold  on  September 
2, 1987.  However,  FDA”;  in  the 
fourteenth  line,  "clinical  hold”  is 
corrected  to  read  “clinical  hold  via 
letter”;  and  in  the  same  column,  in  the 
last  paragraph,  beginning  in  the  fifth 
line,  “February  4, 1993”  is  corrected  to 
read:  “February  1, 1993”;  and  the  last 
two  sentences  are  corrected  to  read: 
“FDA  has  verified  the  applicant’s  claim 
that  the  new  drug  application  (NDA)  for 
Neutrexin™  (NDA  20-326)  was  initially 
submitted  on  February  1, 1993.” 

Dated:  October  8, 1996. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  96-26301  Filed  10-11-96;  8:45  am] 
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National  Institutes  of  Health 

National  Institutes  of  Neurological 
Disorders  and  Stroke;  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  November  6-7, 1996. 

Time:  November  6,  7:00  p.m.-10:00  p.m.; 
November  7,  8:30  a.m.-adjoumment. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Dr.  Howard  Weinstein, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/Agenda:To  review  and  evaluate  a 
grant  application. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  secs.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neiuological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  October  7, 1996. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  96-26235  Filed  10-11-96: 8:45  am) 
ULUNQ  COD6  4140-01-M 


National  Institute  of  Child  Health  and 
HumanJDevelopment;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meetings: 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Subcommittee:  Mental 
Retardation  Research  Subconunittee. 

Date  of  Meeting:  October  28-29, 1996. 

Time:  October  28—8:30  am-5:00  pm; 
October  29 — 9:00  am — adjournment 

Place  of  Meeting:  The  Handlery  Union 
Square,  351  Geary  Street,  San  Francisco, 
California  94102. 


Scientific  Review  Administrator:  Dr. 
Norman  Chang,  6100  Executive  Boulevard — 
Rm  5E03,  Telephone:  301-496-1485. 

Name  of  Subcommittee:  Medical 
Rehabilitation  Research  Subcommittee. 

Date  of  Meeting:  November  11, 1996. 

Time:  8:30  am-5:00  pm. 

Place  o/Meeting:  Marriott',  5151  Pooks  Hill 
Road,  BeUiesda,  Maryland  20814. 

Scientific  Review  Administrator:  Ms.  Anne 
Krey,  6100  Executive  Boulevard — Rm.  5E03, 
Telephone:  301-496-1485. 

Name  of  Subcommittee:  Maternal  and 
Child  Health  Research  Subcommittee. 

Date  of  Meeting:  November  12-13, 1996. 
Time:  November  12 — 8:30  am-5:00  pm; 
November  13 — 8:00  am — adjoununent 
Place  of  Meeting:  Holiday  Inn 
Gaithersburg,  2  Montgomery  Village  Avenue, 
Gaithersburg,  Maryland  20879. 

Scientific  Review  Administrator:  Dr.  Gopal 
Bhatnagar,  6100  Executive  Boulevard — Rin. 
5E03,  Telephone:  301-496-1485. 

Name  of  Subcommittee:  Population 
Research  Subconunittee. 

Date  of  Meeting:  December  9-10, 1996. 
Time:  December  9-8:00  am-5:00  pm; 
December  10-10:00  am — adjoununent 
Place  of  Meeting:  The  Hyatt,  1  Metro 
Center,  Bethesda,  Maryland  20814. 

Scientific  Review  Administrator:  Dr.  A.T. 
Gregoire,  6100  Executive  Boulevard — ^Rm. 
5E03,  Telephone:  301-496-1696. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
United  States  Code.  Applications  aiul/or 
proposals  and  the  discussions  could  reveal 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health.) 

Dated:  October  7, 1996. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-26236  Filed  10-11-96;  8:45  am] 
EHLUNQ  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Ciosed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  4, 1996. 

Time:  10:00  a.m. 

Place:  NIH,  Natcber  Bldg.,  Room  F-1  &  2. 

Contact  Person:  Dr.  Nancy  Pearson, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive,  Room  6178,  Bethesda, 
Maryland  20892,  (301)  435-1047. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  6, 1996. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4144, 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler, 

Scientific  Review  Administrator,  6701 
Rockladge  Drive,  Room  4144,  Bethesda 
Maryland  20892,  (301)  435-1716. 

Name  of  SEP.  Biological  and  Physiological 
Sciences. 

Date:  November  20, 1996. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4152, 
Telephone  Conference. 

Contact  Pereon: JDr.  Marcelina  Powers. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4152,  Bethesda 
Maryland  20892,  (301)  435-1720. 

Name  of  SEP.  Biological  and  Physiological 
Sciences. 

Date:  November  21, 1996. 

Time.  2:00  p.m. 

Place.  NIH,  Rockledge  2,  Room  4152, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4152,  Bethesda 
Maryland  20892,  (301)  435-1720. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 

552b{c)(4)  and  552b(c){6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the  * 
applications  and/or  proposals,  the  disclosiure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  October  7, 1996. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-26237  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  414(M>1-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meeting  ^ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences.  , 

Date:  October  17, 1996. 

Time:  10:00  a.m. 

Place:  Embassy  Suites  Hotel,  Washington, 
DC. 

Contact  Pprson:  Dr.  Michael  Land, 
Scientific  Review  Administrator,  6701 


53750 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Notices 


Rocklec^e  Drive,  Room  5122,  Bethesda, 
Maryland  20892,  (301)  435-1265. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b{cK6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  [Hoperty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.  • 
(Catalc^  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333, 93.337,  93.393- 
93.396, 93.837-93.844,  93.846-93.878, 
93.892,  93,893,  National  Institutes  of  Health, 
HHS) 

Dated;  October  7, 1996. 

Paula  N.  Hayes, 

Acting  Commitiee  Management  Officer,  NIH. 
(FR  Doc.  96-26238  Filed  10-11-96;  8:45  am) 
BILUNO  cooe  4140-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
.Permit  for  A.  Teichert  &  Son,  lnc.’s, 
Vemalis  Aggregate  Project,  San 
Joaquin  Cwnty,  California 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  A.  Teichert  &  Son,  Inc.,  has  applied 
to  the  U.S.  Fish  and  Wildlife  Service  for 
an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
application  has  been  assigned  permit 
number  PRT-820643.  The  proposed 
permit  would  authorize  the  incidental 
take  of  San  Joaquin  kit  fox  [Vulpes 
macroiis  mutica),  federally  listed  as 
endangered,  and  the  California  red- 
legged  firog  [Rana  aurora  draytonii), 
federally  listed  as  threatened,  and/or 
their  habitat  during  aggregate  extraction 
and  the  construction  and  operation  of 
processing  facilities  and  associated  road 
improvements.  The  proposed  permit 
also  would  authorize  future  incidmital 
take  of  the  western  burrowing  owl 
(Athene  cunicularia  hypugea),  a 
currently  unlisted  species,  should  it 
become  listed  under  the  Endangered 
Species  Act  in  the  futiure.  The  permit 
would  be  in  eflect  for  50  years. 

The  U.S.  Fish  and  Wildlife  Service 
also  announces  the  availability  of  an 


Environmental  Assessment  for  the 
incidental  take  permit  application, 
which  includes  the  proposed  Habitat 
Conservation  Plan  fully  describing  the 
proposed  project  and  mitigation,  and 
the  accompanying  Implementing 
Agreement.  This  notice  is  provided 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  and  National 
Environmental  PoUcy  Act  regulations 
(40  CFR  1506.6).  All  conunents, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

DATES:  Written  comments  on  the  permit 
application.  Environmental  Assessment 
and  Implementing  Agreement  should  be 
received  on  or  before  November  14, 
1996. 

ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the 
environmental  assessment  and 
Implementing  Agreement  should  be 
addressed  to,  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office,  3310 
El  Camino,  Suite  130,  Sacramento, 
Cahfiomia  95821-6340.  Please  refer  to 
permit  number  PRT-820643  when 
submitting  comments.  Individuals 
wishiilg  copies  of  the  application, 
Environmental  Assessment  or 
Implementing  Agreement  for  review 
should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Horton  or  Ms.  Tiki  Baron, 
Sacramento  Field  Office,  916-979-2725. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  prohibits 
the  “taking"  of  a  species  listed  as 
threatened  or  endangered.  However,  the 
U.S.  Fish  and  Wildlife  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  listed  species  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32; 
regulations  governing  permits  for 
endangered  spiecies  are  promulgated  in 
50  CFR  17.22. 

Background 

A.  Teichert  &  Son,  Inc.,  proposes  to 
extract  aggregate  firom  approximately 
205  acres,  construct  and  operate 
aggregate  processing  facilities  on 
approximately  100  acres,  and  construct 
and  maintain  associated  road 
improvements  in  San  Joaquin  Coimty, 
California.  A.  Teichert  &  Son,  Inc.,  seeks 
coverage  for  permanent  impacts  to  58 
acres,  and  temporary  impacts  to  an 
additional  25  acres,  of  potential  San 


Joaquin  kit  fox  habitat.  Neither 
California  red-legged  frog  or  western 
burrowing  owl  are  currently  Icnown  to 
occur  on  the  project  site.  During  the 
course  of  the  project,  however,  either  or 
both  of  these  species  could  become 
established  on  the  site  as  a  result  of 
conditions  created  by  project  activities. 
Therefore,  A.  Teichert  &  Son,  Inc.,  also 
seeks  coverage  for  incidental  take  of 
California  red-legged  frog  and  western 
burrowing  owl,  should  either  occupy 
the  site  in  the  foture. 

To  compensate  for  project  impacts,  A. 
Teichert  &  Son,  Inc.,  will  acquire, 
through  a  permanent  conservation 
easement,  a  192-acre  mitigation  site 
located  2.6  miles  west  of  the  project  site. 
The  mitigation  site  provides  suitable 
habitat  for  San  Joaquin  kit  fox  and 
western  burrowing  owl  (grazed  annual 
grassland)  and  potential  habitat  for 
California  red-legged  frogs  (two  stock 
ponds).  A.  Teichert  &  Son,  Inc.,  will 
convey  the  conservation  easement  to  the 
California  Department  of  Fish  and  Game 
and  provide  Ending  for  long-term 
management  of  the  mitigation  site. 

Other  measures  are  specified  in  the 
Habitat  Conservation  Plan  to  minimize 
the  potential  for  take  during  excavation, 
construction,  and  operation  activities. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  three  alternatives. 
Alternative  1,  the  proposed  action, 
consists  of  the  issuance  of  an  incidental 
take  permit  to  A.  Teichert  &  Son,  Inc., 
and  implementation  of  the  Habitat 
Conservation  Plan  and  its  Implementing 
Agreement.  This  alternative  is  preferred 
because:  (1)  It  satisfies  the  purpose  and 
needs  of  the  U.S.  Fish  and  Wildlife 
Service  and  A.  Teichert  &  Son,  Inc.;  (2) 
it  is  likely  to  result  in  a  relatively  low 
level  of  incidental  take;  and  (3)  impacts 
are  minimized  and  mitigated  by  the 
acquisition  of  a  conservation  easement 
preserving  the  192-acre  mitigation  site 
and  other  measures  specified  in  the 
Habitat  Conservation  Plan.  Under 
Alternative  2,  the  no  action  alternative, 
the  U.S.  Fish  and  Wildlife  Service 
would  not  issue  an  incidental  take 
permit.  A.  Teichert  &  Son,  Inc.,  has 
indicated  that  they  would  continue  to 
implement  the  Vemalis  Aggregate 
project,  incorporating  precautions  as 
described  in  the  Habitat  Conservation 
Plan  to  avoid  take  of  listed  species, 
regardless  of  whether  the  Habitat 
Conservation  Plan  is  approved  and  an 
incidental  take  permit  issued.  If  project 
activities  did  result  in  take  of  li^ed 
species,  such  take  would  be 
unauthorized  under  this  alternative  and 
would  place  A.  Teichert  &  Son,  Inc.,  in 
violation  of  state  and  Federal  laws. 
Under  the  no  action  alternative,  the  192- 
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acre  mitigation  site  would  not  be 
preserved  through  a  conservation 
easement.  Alternative  3  entails 
development  of  aggregate  extraction  and 
processing  facilities  on  an  alternate  site. 
Development  of  the  alternate  site  would 
result  in  significant  impacts  to  the 
Swainson’s  hawk  by  eliminating  708 
acres  of  suitable  foraging  habitat. 
Foraging  habitat  for  western  burrowing 
owls,  loggerhead  shrikes,  and  California 
homed  larks  would  also  be  lost.  In 
addition,  because  the  aggregate  reserves 
on  the  alternate  site  are  of  lower  quality 
than  those  at  the  proposed  site,  use  of 
the  alternate  site  would  likely  disturb 
more  acres  of  habitat  to  produce  the 
same  volmne  of  aggregate. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  National  Environmental 
Policy  Act  of  1969  regulations  (40  CFR 
1506.6).  The  U.S.  Fish  and  Wildlife 
Service  will  evaluate  the  application, 
associated  dociunents,  and  comments 
submitted  thereon  to  determine  whe^er 
the  application  meets  the  requirements 
of  the  National  Environmental  Policy 
Act  regulations  and  section  10(a)  of  the 
Endangered  Species  Act.  If  it  is 
determined  that  the  requirements  are 
met,  a  permit  will  he  issued  for  the 
incidental  take  of  the  listed  species.  The 
final  permit  decision  will  be  made  no 
sooner  than  30  days  firom  the  date  of 
this  notice. 

Etated;  October  7, 1996. 

Don  Weathers, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  96-26298  Piled  10-11-96;  8:45  am) 
BIUING  CODE  4310-65-P 


Bureau  of  Indian  Affairs 
Indian  Gaming 

action:  Notice  of  Approved  Tribal/State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Afiairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal/State 
Gaming  Compact  between  the  Quinault 
Indian  Nation  and  the  State  of 
Washington,  which  was  executed  on 
July  9, 1996. 

OATES:  This  action  is  effective  October 
15, 1996. 


FOR  FURTHER  Iftf^ORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  October  1, 1996. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  96-26322  Filed  10-11-96;  8:45  am) 
BRiJNQ  CODE  431(MM-P 


Bureau  of  Land  Management 

[NV-030-1990-011 

Notice  of  Availability  for  the  Talapoosa 
Project  Final  Environmental  Imp^ 
Statement 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  Availability  for  the 
Final  Environmental  Impact  Statement 
(FEIS)  for  Talapoosa  Mining 
Incorporated’s  Talapoosa  Project. 


SlRMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act,  40  CFR  1500-1508  and  43  CFR 
3809,  notice  is  given  that  the  Bureau  of 
Land  Management  (BLM)  has  prepared, 
with  the  assistance  of  a  third-party 
consultant,  a  FEIS  on  Talapoosa  Mining 
Incorporated’s  Talapoosa  Project  in 
Northwestern  Nevada,  and  has  made 
copies  of  the  document  available  for 
public  review. 

DATES:  Written 'Comments  on  the  FEIS 
will  be  accepted  until  close  of  business 
on  November  18, 1996.  No  public 
meetings  are  scheduled. 

ADDRESSES:  A  copy  of  the  FEIS  can  be 
obtained  from:  Bureau  of  Land 
Management,  Carson  City  District 
Office,  Attn:  Ron  Moore,  Talapoosa  EIS 
Manager,  1535  Hot  Springs  Road,  Suite 
300,  Carson  City,  Nevada  89706. 

The  FEIS  is  available  for  inspection  at 
the  following  locations:  BLM  State 
Office  (Reno),  BLM  Carson  City  District 
Office,  Silver  Springs  public  library,  and 
the  University  of  Nevada  library  in 
Reno. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  write  to  the 
above  address  or  call  Ron  Moore  at  (702) 
885-6155. 

Dated:  October  8, 1996. 

John  O.  Singlaub, 

District  Manager,  Catson  City. 

(FR  Doc.  96-26299  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  4310-HC-I> 


IMT-067-06-1430-00] 

Headwaters  Resource  Management 
Plan  Amendment;  Cascade  and  Lewis 
and  Clark  Counti^  Montana 

AGENCY:  Department  of  the  Interior, 
Biueau  of  Land  Management.  - 
ACTION:  Notice  of  Intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Headwaters  Resource  Management 
Plan  (RMP)  will  be  amended  by  the 
Great  Falls  Resource  Area,  Great  Falls, 
Montana.  The  Bureau  of  Land 
Management  is  amending  the  RMP  to 
consider  certain  public  lands  available 
for  disposal  pursuant  to  sections  203 
and  206  of  t^  Federal  Land  Policy  and 
Management  Act  of  1976.  The  public 
lands  comprise  approximately  17,000 
acres  located  in  Cascade  and  Lewis  & 
Clark  Counties,  Montana. 

The  Headwaters  RMP  did  not  identify 
all  of  these  lands  as  suitable  for  . 
disposal.  However,  because  land 
exchange  opportunities  aid  in 
aggregating  or  repositioning  other  public 
lands  that  lack  public  access  and/or  are 
scattered  parcels  which  are  difficult  for 
BLM  to  manage,  the  public  interest  may 
well  be  served  by  disposal  of  these 
lands.  An  environmental  assessment 
will  be  prepared  by  the  Great  Falls 
Resource  Area  to  analyze  the  impacts  of 
this  proposal  and  any  alternatives. 

The  public  land  being  considered  for 
disposal,  comprising  17,113.36  acres,  is 
described  as  follows: 

Montana  Principal  Meridian 
T.  15  N.,  R.  1  E.,  Cascade  County,  Montana 
Soc  6  XiOt  4* 

Sec.  B,  NWvlsWV.,  SWV4SWV4,  and 
SEV4SEV4: 

Sec.  22,  NViNVi; 

T.  16  N.,  R.  1  E.,  Cascade  County,  Montana 
Sec.  6,  SWV4SEV4: 

Sec.  18,  Lots  1  through  4,  and  NEV4; 

Sec.  28,  NEV4,  Ni/iNW'/i,  SWV4NWy4,  and 
NWV4SWV4: 

T.  15  N.,  R.  1  W.,  Cascade  County,  Montana 
Sec.  2,  Lots  1  through  4,  S'/iN^A,  and  SVi; 
Sec.  4,  Lots  1  through  4,  S’AN'A,  and  SlA; 
Sec.  6,  Lots  1  through  7,  S’ANE'A, 
SEy4NWy4,  EVzSWyi,  and  SEy4; 

Sec.  8,  Lots  1  through  4,  N’A,  and  N'ASVi: 
Sec.  10,  all; 

Sec.  12,  SW^ASWV.; 

Sec.  14,  N’A; 

Sec.  20  NVi' 

Sec.  22!  WViNE'/.,  NWVi,  and  NWViSWVi; 
Sec.  30.  Lots  1  through  4,  E’AW'A; 

Sec.  32.  E'ASWy.,  and  W'ASE’/i; 

T.  16  N.,  R.  1  W.,  Cascade  County,  Montana 
Sec.  2,  Lots  1  through  4,  S’AN’A,  and  SIA; 
Sec.  12.  NysNWy4; 

Sec.  14,  Lots  2,  3,  and  4,  NE'/i,  and 
E'AW'A; 

Sec.  18,  Lot  3; 

Sec.  19,  N'ANE’ASE'A; 

Sec.  20,  StANWVi,  and  SVi; 

Sec.  22,  Lots  1  through  4,  S'AN'A,  and  StA; 
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Sec  24.  all; 

Sec  26,  all; 

-  Sec  28.  all; 

Sec  30,  Lots  1  through  4,  EV^; 

Sec  32,  Lots  1  throx^  4,  and  NV^SVa; 
Sec  34,  Lots  1  through  4,  NVi,  and  NV^SV2; 
T.  17  N.,  R.  1  W.,  Cascade  County,  Montana 
Sec  6,  Lots  5, 10  and  11; 

Sec  7,  Lot  4,  NWV4NEV4,  SV1NEV4,  and 
EVd4WV4; 

Sec.  9,  Lot  1; 

Sec  10,  Lot  10; 

Sec  17,  Lot  11; 

Sec  20,  Lot  9; 

T.  15  N.,  R.  2  W.,  Lewis  Ik  Clark  County, 
Montana 

Sec  2,  Lots  1.  2.  3,  and  S*/kNEV4; 

Sec  12.  EV^t,  and  EViWVSi; 

Sec  13,  all; 

T.  16  N.,  R.  2  W.,  Cascade  County,  Montana 
Sec.  6.  Lot  6.  SEV4SWy4,  and  SWV4SEV4; 
Sec  10.  Lots  1.  2. 4. 6,  9, 11, 12. 13.  and 
14,  SVzNV^,  and  unsurveyed  island; 

Sec  11,  unsurveyed  island; 

Sec  20,  Lot  1  and  10; 

Sec  22.  EVS1NEV4.  NWV4NEV4; 

Sec.  24.  Lots  1,  and  2,  WVkNEV4,  and 
NWV4; 

T.  16  N.,  R.  2  W.,  Lewis  &  Qark  County, 
Montana 

Sec.  22,  SEV4SWV4.  and  SEV4; 

Sec.  24,  Lots  3  and  4,  V/VtSEV*.  and  SWV4; 
Sec.  30,  Lots  2  and  3; 

T.  17  N.,  R.  2  W.,  Cascade  County,  Montana 
Sec.  2,  Lot  4,  and  SWV4NWV4; 

Sec  12,  Lot  4.  WVzWVz,  SE'ANW'A,  SEy4 
SWy4.  and  SWyiSE^A; 

Sec  14,  WysEVi,  and  EViWVz; 

Sec  18.  EViEVi,  and  SWy4NEy4; 

Sec  19,  Lots  1  through  5,  SV^NEVt,  and 
SEy4NWy4; 

Sec  24,  SyiNWVi.  and  SWVi; 

Sec  26,  NEy4SWy4,  SViSWy.,  and  Wy2 
SE'/i; 

Sec.  32,  NEVi,  NWViNWyi.  NWViSWyi, 
and  Ny.SEy4; 

T.  16  N.,  R.  3  W.,  Cascade  County,  Montana 
Sec  12,  NVkNEyi,  and  NEViNWyi; 

T.  16  N.,  R.  3  W.,  Lewis  &  Clark  County, 
Montana 

Sec  24,  Lots  6  and  7; 

Sec  26,  Lots  6,  7,  and  8,  and  unsurveyed 
island; 

Sec.  35,  unsurveyed  island; 

PUBLIC  PARTICIPATION:  Comments  and 
recommendations  on  this  notice  to 
amend  the  Headwaters  RMP  should  be 
received  on  or  before  November  14, 
1996. 

ADDRESSES:  Comments  should  be  sent  to 
the  Great  Falls  Resource  Area,  812  14th. 
St.  N.,  Great  Falls,  MT  59401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Hopkins,  Area  Manager, 
(keat  Falls  Resource  Area,  812  14th.  St. 
N.,  Great  Falls,  MT  59401,  406/727- 
0503. 

Dated:  September  30, 1996. 

David  L.  Mari, 

District  Manager. 

IFR  Doc  96-26331  Filed  10-11-96;  8:45  am] 
■LUNG  CODE  4»10-a«-P 


[OR-060-102(MK>:  QP7-0002] 

Notice  of  Meeting  of  John  Day-Snake 
Resource  Advisory  Councii 

AGENCY:  Bureau  of  Land  Management, 
Prineville  District. 

ACTION:  Meeting  of  John  Day-Snake 
Resource  Advisory  Coimcil:  Pendleton, 
Oregon;  November  14—15, 1996. 

SUMMARY:  A  meeting  of  the  John  Day- 
Snake  Resource  Advisory  Council  will 
be  held  on  November  14, 1996  from  9:00 
am  to  5:00  pm,  and  on  November  15, 
1996  from  8:00  am  to  12:00  noon  at  ^e  * 
Red  Lion  Inn,  Pendleton.  Oregon.  Public 
comments  will  be  received  from  3:00 
pm  to  4:30  pm  on  Monday,  November 
14, 1996.  Topics  to  be  discussed  include 
the  Interior  Columbia  Basin  Ecosystem 
Management  Project,  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing  on  public  lands. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Hancock,  Bureau  of  Land 
Management,  Prineville  District  Office, 
3050  N.E.  Third  Street,  Prineville, 
Oregon  97754,  or  call  541-416-6700. 

Dated:  October  4, 1996. 

Donald  L.  Smith, 

Acting  District  Manager. 

[FR  Doc.  96-26248  Filed  10-11-96;  6:45  am] 
BILUNG  CODE  4310-33-M 

Bureau  of  Land  Management 

[WY-880-132D-01;  WYW  84553] 

Partiai  Termination  of  Oii  Shaie 
Ciassification  Order  No.  1;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Partial  termination. 

SUMMARY:  This  action  modifies  the 
November  19, 1982,  Oil  Shale 
-  Classification  Order  Wyoming  No.  1,  by 
removing  85,787.99  acres  of  public  land 
near  Ro(^  Springs,  Wyoming.  This 
action  is  taken  in  conjimction  to  a 
modification  of  the  Executive  Order  of 
July  6, 1910,  the  totfd  result  of  which 
wiU  open  the  below  described  land  to 
non-metalliferous  location  under  the 
1872  Mining  Law.  The  land  was 
determined  to  be  non-productive  for  oil 
shale  and  may  have  some  potential  for 
locations  of  mining  claims  for 
diamonds.  The  entire  85,787.99  acres 
will  remain  open  to  the  mineral  leasing 
laws. 

EFFECTIVE  DATE:  November  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Paugh,  BLM  Wyoming*State  Office,  P.O. 
Box  1828,  Cheyenne,  Wyoming  82003, 
307-775-6306. 


By  virtue  of  the  authority  delegated  to 
me  by  BLM  Manual  1203,  Oil  Sh^e 
Classification  Order  Wyoming  No.  1,  is 
hereby  modified  by  removing  the 
following  described  land: 

Sixth  Principal  Meridian 

T.  13  N.,  R.  112  W. 

Sections  1-24 
T.  14  N.,  R.  112  W. 

Sec.  7,  WV* 

Sec.  18  to  22; 

Sec.  23,  SVii 
Sec.  24,  SVi 
Sec.  25  to  36; 

T.  15  N..  R  112  W. 

Secs.  6  and  7; 

Sec.  18,  Lots  5-8; 

T.  13  N.,  R.  113  W. 

Sec.  24; 

T.  14  N.,  R.  113  W. 

AU; 

T.  15  and  16  N.,  R  113  W. 

All; 

T.  17  N.,  R  113  W. 

Secs.  1-4; 

Secs.  9-16; 

Secs.  21-28; 

Secs.  33-36. 

At  9  a.m.,  MDST  on  November  14, 
1996  the  lands  described  above  will  be 
open  to  non-metalliferous  locations 
under  the  1872  Mining  Law,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  August  16, 1996. 

Alan  R.  Pierson, 

State  Director. 

[FR  Doc.  96-26245  Filed  10-11-96;  8:45  am] 
BIUJNQ  CODE  4310-22-.P 

Bureau  of  Land  Management 

[WY-880-1320-01:  WYW-84553-04] 

Public  Land  Order  No.  7219;  Partial 
Revocation  of  the  Executive  Order  of 
July  6, 1910;  Wyoming 

AGENCY:  Bureau  of  Lcmd  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
an  Executive  order  insofar  as  it  affects 
18,846.72  acres  of  public  land 
withdrawn  for  the  protection  of  coal 
reserves  near  Rock  Springs,  Wyoming. 
This  action,  taken  in  conjunction  with 
termination  of  Oil  Shale  Classification 
Order  No.  1,  will  result  in  opening  the 
land  to  the  public  land  laws  and  to 
nonmetalliferous  location  under  the 
1872  Mining  Law.  The  withdrawal  is  no 
longer  needed  for  the  protection  of  coal 
reserves  and  the  Environmental  Impact 
Statement  completed  in  March  1996,  for 
the  proposed  (keen  River  Resource 
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Management  Plan,  calls  for  the 
revocation  of  the  coal  land  withdrawal. 
The  revocation  is  needed  to  complete 
the  opening  of  the  land  in  response  to 
a  petition  ^m  a  potential  mining 
claimant.  The  entire  18,846.72  acres  has 
been  and  will  remain  open  to  the 
mineral  leasing  laws. 

EFFECTIVE  DATE:  November  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Paugh,  BLM  Wyoming  State  Office,  P.O. 
Box  1828,  Cheyenne,  Wyoming  82003, 
307-775-6306. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  of  July  6, 

1910,  which  withdrew  public  land  for 
coal  reserve  protection,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Sixth  Principal  Meriflian 
T.  13  N..  R.  112  W. 

The  area  described  contains  18,846.72 
acres  in  Sweetwater  and  Uinta  Counties, 
Wyoming. 

2.  At  9  a.m.  on  November  14, 1996, 
the  land  described  in  paragraph  1  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
November  14, 1996,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  9  a.m.  on  November  14, 1996, 
the  land  described  in  paragraph  1  will 
be  opened  to  nonmetalliferous  location 
and  entry  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 


Dated:  October  2, 1996. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  96-26228  Filed  10-11-96;  8:45  am] 
WLUNG  CODE  4310-22-P 


[NV-e42-06-1420-00] 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATE:  Filing  is  eftective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Thompson,  Acting  Chief, 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno,  Nevada  89520,  702-785- 
6541. 

SUPPLEMENTARY  INFORMATION:  The  Plat 
of  Survey  of  the  following  described 
lands  was  officially  filed  at  the  Nevada 
State  Office,  Reno,  Nevada  on  August 
29, 1996:  ' 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boimdary  of  Township  41  North,  Range 
62  East;  and  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  subdivision  of  section  34,  Township 
42  North,  Range  62  East,  Mount  Diablo 
Meridian,  Nevada,  imder  Group  No. 

722,  was  accepted  August  27, 1996. 

This  siurvey  was  executed  tn  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

2.  The  Plat  of  Smvey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  September  12, 1996: 

The  plat,  in  four  (4)  sheets, 
representing  the  dependent  resurvey  of 
a  portion  of  the  south  boundary,  a 
portion  of  the  subdivisional  lines  and  a 
portion  df  Mineral  Survey  No.  4743,  and 
the  subdivision  of  sections  26  and  34, 
and  the  metes-and-bounds  survey  of  a  . 
portion  of  the  northerly  right-of-way  of 
Lake  Meade  Drive,  Township  21  South, 
Range  63  East,  Mount  Diablo  Meridian, 
Nevada,  under  Group  No.  713,  was 
accepted  September  10, 1996.  This 
survey  was  executed  to  meet  certain 
administrative  needs  of  Lake  Las  Vegas 
Resort  and  the  Bureau  of  Land 
Management. 

3.  uie  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 


files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matte!  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  September  30, 1996. 

Robert  H.  Thompson, 

Acting  Chief  Cadastral  Surveyor,  Nevada. 

(FR  Doc.  96-26116  Filed  10-11-96;  8:45  am] 
aajJNQ  CODE  4S1(M4C-P 


National  Park  Servica 

30  Day  Notice  of  Submission  to  0MB, 
Opportunity  of  Public  Comment 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  submission  to  0MB 
and  request  for  comments  on 
information  collection  related  to 
National  Park  Service  mining 
regulations. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(a)(1)(D)),  the  National  Park 
Service  (NPS)  invites  comments  on  a 
submitted  request  to  OMB  to  approve  a 
revision  to  and  extension  of  the 
currently  approved  information  budget 
for  the  NPS’s  minerals  management 
regulatory  program  inside  park  imit 
boundaries.  Comments  are  invited  on: 

(1)  The  need  for  the  infonnation 
including  whether  the  information  has 
practical  utility;  (2)  the  accuracy  of  the 
reporting  burden  estimate;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (5)  information  on  the 
typical  costs  that  prospective  operators 
incur  in  preparing  complete  plans  of 
operation  under  NPS  mining 
regulations. 

Primary  Purpose  of  the  Proposed 
Information  Collection  Request:  To 
obtain  information  on  prospective 
mineral  development  activities 
associated  with  mining  claims  and 
nonfederal  oil  and  gas  rights  within 
National  Park  System  units  so  as  to 
assure  that  adverse  impacts  to  park 
resources  and  values  are  minimized. 
DATES:  Public  comments  on  this  notice 
must  be  received  by  November  14, 1996. 
ADDRESSES:  Please  send  comments  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Desk  Officer  for  the 
Interior  Department  (1024-0064), 
Washington,  D.C.  20503.  Please  also 
forward  a  copy  of  your  comments  to: 
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Carol  McCoy,  Chief,  Policy  and 
Regulations  Branch,  Geologic  Resources 
Division,  National  Park  Service,  P.O. 

Box  25287,  Lakewood,  Colorado  80225. 

All  comments  vtdll  become  a  matter  of 
public  recoid.  Copies  of  the  information 
collection  request  may  be  obtained  by 
contacting  Carol  McCoy  at  the  above 
noted  address  or  by  calling  her  at  (303) 
969-2096. 

SUPPLEMENTARY  INFOmiATION; 

Titie:  NPS  Minerals  Management 
Program. 

Form:  None. 

OMB  Number:  1024-0064. 

Expiration  Date:  October  31, 1996. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Description  o/ Need;  Regulations  at  36 
CFR  Part  9  require  prospective 
developers  of  mining  claims  under  the 
Mining  Law  of  1872  and  nonfederal  oil 
and  gas  rights  in  parks  to  submit 
proposed  plans  of  operations  to  the  NPS 
for  review  and  approval.  A  plan  of 
operations  essentially  represents  a 
prospective  operator’s  blueprint  for 
conducting  mineral  development 
activities  inside  park  imit  Imundaries 
associated  with  mineral  rights.  By 
requiring  such  a  plan  upfront,  the  NPS 
can  assure  that  only  mining  operations 
that  minimize  adverse  impacts  to  park 
resources  and  value  are  authorized. 

Description  of  respondents:  Vb 
medium  to  large  publicly  owned 
companies  and  %  private  entities. 

Estimated  annual  reporting  burden: 
Ranges  from  1760  to  2640. 

Estimated  average  burden  per 
respondent:  88  hours. 

Estimated  average  number  of 
respondents:  Ranges  from  20  to  30. 

Estimated  frequency  of  response:  One. 
-  Dated:  October  4, 1996. 

David  B.  Shaver, 

Chief  Geologic  Resources  Division.  National 
Park  Service. 

|FR  Doc.  96-26240  Filed  10-11-96;  8:45  ami 
BiUJNG  CODE  4310.^70-P 


Draft  General  Management  Plan/ 
Environmental  Impact  Statement,  Nez 
Perce  National  Historical  Park  and  Big 
Hole  National  Battlefield 

action:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement. 

summary:  This  notice  aimounces  the 
availability  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  General 
Mwagement  Plan  for  Nez  Perce 
National  Historical  Park  and  Big  Hole 
National  Battlefield.  This  notice  also 
announces  public  meetings  for  the 
purpose  of  receiving  public  comments 


on  the  DEIS.  All  comments  received 
will  become  part  of  the  public  record 
and  copies  of  comments,  including 
names,  addresses  and  telephone 
numbers  provided  by  respondents,  may 
be  releas^  for  public  inspection. 

DATES:  Comments  on  the  DEIS  should 
be  received  no  later  than  December  11, 
1996.  Public  meetings  regarding  the 
DEIS  will  be  held  as  indicated  ^low. 
ADDRESSES:  Written  comments  on  the 
DEIS  shall  be  submitted  to:  Frank 
Walker,  Superintendent,  Nez  Perce 
National  Historical  Park  and  Big  Hole 
National  Battlefield,  P.O.  Box  93, 
Spalding,  ID  83553-0093,  (208)  843- 
2261. 

l^ie  public  meetings  will  be  held  at 
the  following  locations: 

Oct.  28 — Mission,  Oregon — Yellowhawk 
Clinic  7-9  p.m. 

Oct.  29 — ^WaUowa,  Oregon — Senior 
Qtizens  Center  7-9  p.m. 

Oct.  30 — ^Joseph,  Oregon — Community 
Center  1-3  p.m. 

Oct.  30 — ^Enterprise,  Oregon — 
Commvmity  Connections  7-9  p.m. 
Nov.  4 — Wisdom,  Montana — 
Commvmity  Center  7-9  p.m. 

Nov.  6 — Chinook,  Montana — Senior 
Citizens’  Center  7-9  p.m. 

Nov.  7 — ^Laurel,  Montana — City  Council 
Chambers  7-9  p.m. 

Nov.  12 — Lapwai,  Idaho — Pi-nee- waus 
Commvmity  Center  1-3  p.m. 

Nov.  12 — Spalding,  Idaho— Spalding 
Visitor  Center  7-9  p.m. 

Nov.  13 — ^White  Bird,  Idaho — Rebekah’s 
Hall  7-9  p.m.  | 

Nov.  14 — Grangeville,  Idaho — 
Orangeville  Elementary  School  7-9 
p.m. 

Nov.  18 — Nespelem,  Washington — Nez 
Perce  Long  House  7-9  p.m. 

Nov.  19 — ^Lewiston,  Idaho — ^Williams 
Conference  Center,  Lewis-Clark  State 
College  7-9  p.m. 

Nov.  20— -Koo^ia,  Idaho — Clearwater 
Valley  High  School  7-9  p.m. 

Nov.  21- — ^K^iah,. Idaho — Kamiah  High 
School  7-9  p.m. 

Public  reading  copies  of  the  DEIS  will 
be  available  for  review  at  the  following 
locations: 

Lewiston  Public  Library — ^Lewiston, 
Idaho 

Grangeville  Centennial  Library — 
Grangeville,  Idaho 
Prairie  Community  Library — 
Cottonwood,  Idaho 
Craigmont  City  Library — Craigmont, 
Idaho 

Asotin  County  Library — Clarkston, 
Washington 

Clearwater  Memorial  Library — Orofino, 
Idaho 

Culdesac  City  Library — Culdesac,  Idaho 
Kamiah  Community  Library — ^Kamiah, 
Idaho 


Nez  Perce  Covmty  Library — Lapwai, 

Idaho 

Nezperce  City  Library — ^Nezperce,  Idaho 
Enterprise  Qty  Library — ^Enterprise, 
Oregon 

Wallowa  County  Library — Wallowa, 
Oregon 

Joseph  Public  Library — ^Joseph,  Oregon 
Blaine  County  Library— Chinook, 
Montana 

A  limited  number  of  copies  of  the 
DEIS  are  available  from: 

Superintendent,  Nez  Perce  National 
Historical  Park  and  Big  Hole  National 
Battlefield,  P.O.  Box  93,  Spalding,  ID 
83553-0093;  telephone:  (208)  843-2261; 
and  Deputy  Field  Director,  Pacific  West 
Area,  National  Park  Service,  909  First 
Avenue,  Seattle,  Washington  98104- 
1060;  telephone:  (206)  220-4012. 
SUPPLEMENTARY  INFORMATION:  This  Draft 
Environmental  Impact  Statement  for  the 
General  Management  Plan  presents  a 
proposal  and  two  alternative  strategies 
parkwide  and  site-specific,  for  guiding 
future  management  of  the  national 
historical  park.  The  major  subject  areas 
are  natural  and  cultural  resovnces, 
public  use,  nonfederal  lands,  and  park 
management  and  operations.  Many 
overall  actions  would  be  designed  to 
unify  park  sites,  upgrade  interpretation, 
and  help  visitors  recognize  the 
connection  between  the  park’s 
individual  sites.  Nez  Perce  life  ways 
would  be  respected.  Plans  would  be 
developed  to  manage  resources  and 
vegetation,  eliminate  exotic  and  noxious 
plants,  and  reintroduce  native  species. 
The  park  would  continvie  to  work  with 
local  governments  on  issues  that  could 
affect  park  resources.  Nez  Perce  people 
would  be  encomaged  to  participate  in 
decisions  about  park  planning, 
management,  and  operation.  Alternative 

1  is  a  continuation  of  current 
management  practices,  often  referred  to 
as  a  “no  action’’  alternative.  Alternative 

2  is  a  minimum  requirements 
alternative  in  terms  of  lower  cost 
improvements  and  minimum  protection 
and  safety  actions.  Alternative  3  goes 
beyond  the  minimum  requirements 
alternative,  building  on  the  initiatives  of 
alternative  2.  The  proposed  action  for 
overall  park  management,  would  retain 
the  general  management  direction  of  the 
park,  but  appropriate  individual 
management  techniques  would  be 
applied  in  certain  cases.  Incremental 
steps  would  be  taken  to  protect  land  and 
resoiuces  and  to  improve  visitor 
services  and  operations.  More 
cooperative  agreements  and  other 
partnership  mechanisms  would  be 
developed  as  needed  to  protect 
resources,  include  Nez  Perce  people  in 
park  management,  and  improve 
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interpretation.  Some  facilities  would  be 
rehabilitated  or  expanded,  modest 
developments  would  be  added  at  some 
sites  to  meet  requirements,  and  some 
historic  structures  would  be  adaptively 
used.  The  site-by-site  proposed  action 
varies  with  the  site.  The  DEIS  evaluates 
the  potential  environmental  impacts 
associated  with  the  strategies 
conlprising  the  three  alternatives.  The 
official  responsible  for  a  decision  on  the 
proposed  action  is  the  Field  Director, 
Pacific  West  Area,  National  Pa{k 
Service. 

Dated;  October  4, 1996. 

William  C.  Walters, 

Deputy  Field  Director.  Pacific  West  Area, 
National  Park  Service. 

IFR  Doc.  96-26239  Filed  10-11-96;  8:45  am) 
BIUJNQ  CODE  4310-70-4> 


Notice  of  Public  Meeting 

The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  ^e 
planning  of  the  1996  Christmas  Pageant 
of  Peace,  which  opens  December  5  on 
the  Ellipse  (Presidents  Park),  south  of 
the  White  House. 

A  public  meeting  will  be  held  at  9:30 
a.m.,  October  21, 1996,  in  Room  234  of 
the  National  Park  Service’s  National 
Capital  Area  Building  at  1100  Ohio 
Drive,  SW.,  in  East  Potomac  Park. 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  October  18, 
1996,  by  calling  the  Office  of  Public 
Affairs  between  9  a.m.  and  4  p.m. 
weekdays  at  (202)  619-7176.  Persons 
who  cannot  attend  the  meeting  may 
submit  written  comments  to  the  Public 
Affairs  Office,  National  Capital  Area, 
1100  Ohio  Drive,  SW.,  Room  107, 
Washington,  D.C.  20242.  Written 
comments  will  be  accepted  until 
October  25, 1996.- 

Dated:  September  26, 1996. 

Terry  R.  Carlsferom, 

Acting  Field  Director,  National  Capital  Area. 
(FR  Doc.  96-26241  Filed  10-11-96;  8:45  am] 
nUJNQ  COOB  4310-70-M 


Notice  of  Inventory  Completion  of 
Native  American  Human  Remains  from 
the  State  of  Hawaii  In  the  Possession 
of  the  University  of  Pennsylvania 
Museum  of  Archaeology  and 
Anthropology,  Philadel^ia,  PA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003  (d),  of  the  completion  of 


the  inventory  of  human  remains  from 
the  State  of  Hawaii  in  the  possession  of 
the  University  of  Pennsylvania  Museum 
of  Archaeology  and  Anthropology, 
Philadelphia,  PA. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  University  of  Pennsylvania  Museum 
of  Archaeology  and  Anthropology 
professional  staff  and  representatives  of 
Hui  Malama  1  Na  Kupuna  ’O  Hawai’i 
Nei. 

All  the  human  remains  listed  in  this 
notice  are  in  the  control  of  the  Academy 
of  Natural  Sciences,  Philadelphia.  In 
1936,  the  Academy  placed  these  human 
remains  on  indefinite  loan  to  the 
University  of  Pennsylvania  Museum. 

The  Academy  has  authorized  the 
University  of  Pennsylvania  Museum  to 
repatriate  these  human  remains, 
pursuant  to  NAGPRA.  There  are  no 
funerary  objects  associated  with  these 
remains.  No  known  individuals  were 
identified. 

In  1893,  Dr.  J.  M.  Whitney  collected 
the  remains  of  an  unknown  number  of 
individuals  from  a  lava  cave  on  the 
island  of  Hawai’i.  Of  these,  twenty  eight 
were  presented  to  the  Academy  at  an 
unknown  date  by  Dr.  C.N.  Peirce.  Of 
these,  twenty  four  individuals  (UPMAA 
catalogue  numbers  L-606-1749  through 
1768,  L-606-1770,  LHB06-1772,  Lr-606- 
1773,  and  L-606-1775)  have  been 
identified  and  inventoried  by  the 
University  of  Pennsylvania  Museum 
and  are  covered  by  this  notice. 

In  1893,  Professors  Benjamin  Sharp 
and  William  Libbey  collected  the 
remains  of  an  unknown  number  of 
individuals  at  Kipukai,  Kauai.  Of  these, 
nineteen  were  presented  to  the 
Academy  by  Professors  Sharp  and 
Libbey  in  1894—1895.  All  nineteen  of 
these  human  remains  (L-606-2087 
through  2096,  and  L-606-2179  through 
2187)  have  been  identified  and 
inventoried  by  the  University  of 
Pennsylvania  Museum  and  are  covered 
by  this  notice. 

Prior  to  1849,  Dr.  William  S. 
Ruschenberger  collected  the  remains  of 
three  individuals  (L-606-564,  L-606- 
565  and  L-606-566)  on  the  island  of 
O’ahu.  Accession  records  indicate  that 
the  remains,  “  *  *  *were  presented  to  Dr. 
Ruschenberger  by  a  chief  of  the 
Sandwich  Islands,  Dr.  R.  having 
solicited  them  for  scientific  purposes.” 
Prior  to  1849,  Dr.  John  K.  Townsend 
collected  the  remains  of  one  individual 
(L-606-695)  on  the  island  of  O’ahu.  The 
human  remains  collected  on  O’ahu  by 
Drs.  Ruschenberger  and  Townsend  were 
purchased  by  the  Academy  from  the 
Estate  of  Dr.  Samuel  G.  Morton  in  1853. 
In  1873,  William  H.  Jones,  M.D.,  U.S.N., 
U.S.S.  Portsmouth,  collected  the 


remains  of  twelve  individuals  from  “old 
burying  grounds  on  the  plains  of 
Wimanalo,  O’ahu.”  Thn  remains  of  nine 
individuals  collected  by  Dr.  Jones  in  the 
Hawaiian  Islands  are  listed  in  the 
Academy  ledgers  as  having  been 
presented  to  the  Academy  at  an 
unknown  date.  Of  these,  five  (L-606- 
1998  through  2002)  have  been  identified 
and  inventoried  by  the  University  of 
Pennsylvania  Museum  and  are  covered 
by  this  notice.  At  an  unknown  date  the 
remains  of  one  individual  (L-606-1567) 
were  collected  on  O’ahu.  In  1900 
Professor  Benjamin  Sharp  donated  these 
remains  to  the  Academy.  At  an 
unknown  date  A.  M.  Owen,  M.D., 

U.S.N.,  U.S.  Sloop  St.  Mary,  collected 
the  remains  of  th^  individuals  (L- 
606-1861,  U-606-1862,  and  L-606- 
2161)  on  O’ahu.  In  1872,  Dr.  Owen 
donated  these  remains  to  the  Academy. 

In  1846,  Lieutenant  I.  G.  Strain, 

U.S.N.,  collected  the  remains  of  one 
individual  (L-60&-1300)  in  the 
Hawaiian  Islands.  Prior  to  1849,  Dr. 

John  K.  Townsend  collected  the  remains 
of  one  individual  (L-606-572)  in  the 
Hawaiian  Islands.  These  hiunan  remains 
were  purchased  by  the  Academy  firom 
the  Estate  of  Dr.  Samuel  G.  Morton  in 
1853.  In  1879,  Miss  E.S.  Boyd  donated 
the  remains  of  one  individual  (L-606- 
1863)  collected  in  the  Hawaiian  Islands 
to  the  Academy.  At  an  imknown  date, 
W.M.  Gabb  donated  the  remains  of  one 
individual  (Lr^06-1872)  collected  in 
the  Hawaiian  Islands  to  the  Academy. 

At  an  unknown  date,  the  remains  of  one 
individual  (L-606-1864)  collected  in 
the  Hawaiian  Islands  were  donated  to 
the  Academy  by  an  unknown  person.  At 
an  imknown  date  Captain  Waterman 
collected  the  remains  of  one  individual 
(L-606-2003)  in  the  Hawaiian  Islands. 
At  an  unknown  date  Captain  Waterman 
presented  these  remains  to  the 
Academy. 

Based  on  the  above  information, 
officials  of  University  of  Pennsylvania 
Museum  have  determined,  pursuant  to 
43  CFR  10.2  (d)(1),  that  the  human 
remains  listed  above  represent  the 
physical  remains  of  sixty  two 
individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
pursuant  to  25  U.S.C.  3001  (2)  that  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  twenty  four  human  remains 
catalogued  as  L-606-1749  through 
1768,  L-606-1770,  L-606-1772,  L-60&- 
1773,  and  L-606-1775,  and  present-day 
members  of  Hui  Malama  I  Na  Kupuna 
’O  Hawai’i  Nei,  the  Office  of  Hawaiian 
Afiairs  and  the  Hawai’i  Island  Burial 
Coimcil.  Officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
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pursuant  to  25  U.S.C.  3001  (2)  that  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  nineteen  human  remains 
catalogued  as  L-606-2087  through 
2096,  and  L-606-2179  through  2187, 
and  present-day  members  of  Hui 
Maiama  I  Na  Kupuna  'O  Hawai’i  Nei, 
the  Office  of  Hawaiian  AHairs  and  the 
Kauai/Nihau  Island  Burial  Council. 
Officials  of  the  University  of  - 
Pennsylvania  Museum  have  determined 
pursuant  to  25  U.S.C.  3001  (2)  that  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  thirteen  human  remains 
catalogued  as  Lr-606-564,  L-606-565, 
L-606-566,  Lr-606-695,  Lf-606-1567.  L- 
606-1861  through  1862,  L-606-2161, 
and  L-606-1998  throu^  2002  and 
present-day  members  of  Hui  Maiama  I 
Na  Kupima  ’O  Hawai’i  Nei,  the  Office  of 
Hawaiian  Affairs  and  the  O’ahu  Burial 
Committee.  Officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
pursuant  to  25  U.S.C.  3001  (2)  that  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  six  human  remains 
catalogued  as  L-606-1300,  L-606-1863, 
L-606-1864,  L-606-1872,  U-606-572. 
and  L-606-2003  and  present-day 
members  of  Hui  Maiama  I  Na  Kupima 
’O  Hawai’i  Nei,  and  the  Office  of 
Hawaiian  A^rs. 

This  notice  has  been  sent  to  Hui 
Maiama  I  Na  Kupuna  ’O  Hawai’i  Nei, 
the  Office  of  Hawaiian  Affairs,  the 
Hawai’i  Island  Burial  Council,  the 
O’ahu  Burial  Committee,  and  the  Kauai/ 
Nihau  Island  Burial  Council. 
Representatives  of  any  other  Native 
Hawaiian  organization  which  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact  Dr. 
Jeremy  A.  Sabloff,  the  Charles  K.  - 
Williams  II  Director,  the  University  of 
Pennsylvania  Museiun  of  Archaeology 
and  Anthropology,  33rd  and  Spruce 
Streets.  Philadelphia  PA  19104-6324, 
telephone:  (215)  898-4051,  fiuc:  (215) 
898-0657,  ^fore  November  14, 1996. 
Repotriatirm  of  the  human  remains  to 
Hui  Maiama  I  Na  Kupuna  ’O  Hawai’i 
Nei,  the  Office  of  Hawaiian  Affairs,  the 
Hawai’i  Island  Burial  Council,  the 
O’ahu  Burial  Committee,  and  the  Kauai/ 
Nihau  Island  Burial  Council  as  stated 
above  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  October  9, 1996, 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  96-26377  Filed  10-11-96;  8:45  ami 
BILUNQ  CODE  431»-70-F 


Bureau  of  Reclamation 

Option  and  Lease  Agreement  Among 
the  Ak-Chin  Indian  Community,  the 
United  States,  and  Dei  Webb 
Corporation,  Maricopa  County,  AZ 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  to  prepare  an 
environmental  assessment  and  notice  of 
public  scoping  meeting. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  and  the  Council  on 
Environmental  Quality’s  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA,  the  Bureau  of  Reclamation 
(Reclamation)  proposes  to  prepare  a 
draft  environmental  assessment  (EA)  for 
approval  of  the  provision  of  leased 
settlement  water  imder  an  option  and 
lease  agreement  among  the  Ak-Chin 
Indian  Commimity,  the  United  States, 
and  the  Del  Webb  Corporation. 
Reclamation  is  initiating  early  scoping 
for  the  proposed  EA  and  will  be 
conducting  a  scoping  meeting. 
Reclamation  intends  that  this  scoping 
meeting  be  used  to  serve  as  public 
scoping  for  preparation  of  an 
environmental  impact  statement  (EIS), 
should  it  be  determined  that  one  is 
required. 

ADDRESSES:  Written  comments  may  be 
sent  to  Mr.  Bruce  D.  Ellis,  Chief, 
Environmental  Resource  Management 
Division,  Phoenix  Area  Office,  Bureau 
of  Reclamation,  P.O.  Box  9980,  Phoenix, 
AZ  85068-0980.  The  scoping  meeting 
will  be  held  at  New  River  Elementary 
School,  48827  North  Black  Canyon 
Highway,  New  River,  AZ. 

DATES:  The  scoping  meeting  to  solicit 
comments  on  the  contents  of  the  EA 
will  be  November  2, 1996,  at  10:00  a.m. 
To  ensure  consideration  in  the 
environmental  analysis,  the  comments 
should  be  received  by  Mr.  Ellis  no  later 
than  November  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Eto,  Environmental  Resource 
Management  Division,  Phoenix  Area 
Office,  Bureau  of  Reclamation,  P.O.  Box 
9980,  Phoenix,  Arizona  85068-0980; 
telephone  (602)  870-6771. 
SUPPLEMB^TARY  INFORMATION:  The  Ak- 
Chin  Indian  Community  has  agreed  to 
lease  between  6,000  and  10,000  acre-feet 
per  year  of  water  to  the  Del  Webb 
Corporation  (Del  Webb).  Del  Webb  plans 
to  construct  a  9-mile  long  water  delivery 
pipeline  hnm  Waddell  Canal  to  Villages 
at  Desert  Hills  (Villages)  project,  a 
proposed  5,661-acre  future  master 
plemned  community.  The  location  of 
Villages  is  approximately  3  miles  north 


of  Carefree  Highway  and  7  miles  east  of 
Lake  Pleasant  on  Interstate  17  in 
Maricopa  County,  Arizona. 

Reclamation  approved  categorical 
exclusion  No.  PXAO-95-9  in  December 
of  1994  for  the  Option  and  Laase 
Agreement  Among  the  Ak-Chin  Indian 
Community,  the  United  States,  and  Del 
Webb  Corporation  according  to 
Exclusion  Category  9.4.D.14.  The 
Categorical  Exclusion  indicated, 
however,  that  “Itjhe  environmental 
impacts  which  will  result  from  the 
Secretary’s  approval  of  the  option  and 
lease  agreement  are  not  clear  at  this  time 
since  Del  Webb  has  not  yet  finalized  its 
plans  for  taking  and  using  the  leased 
settlement  water.”  Del  Webb  has 
developed  its  plans  for  taking  and  using 
the  leased  settlement  water. 

Reclamation  has  determined  an  EA 
should  be  prepared  to  determine 
whether  a  Finding  of  No  Significant 
Impact  is  appropriate  or  if  an  EIS  needs 
to  be  prepm^. 

The  EA  will  describe  the 
environmental  consequences  that  would 
result  firom  the  delivery  of  leased 
settlement  water.  Reclamation  plans  to 
focus  on  impacts  associated  with 
construction  of  a  water  delivery 
pipeline  and  treatment  plant.  'The  EA 
will  evaluate  in  detail  the  proposed 
action  and  will  discuss  alternative 
pipeline  alignments  that  were 
considered  but  rejected  horn  detailed 
consideration.  Key  issues  to  be 
addressed  in  the  EA  will  include: 

•  Biological  resource  effects, 
including  loss  of  desert  habitat,  impacts 
on  plant  and  wildlife  species,  and 
special  status  species  effects; 

•  Historic  and  prehistoric  cultural 
resource  effects; 

•  Hydrology,  water  quality  and  soils 
effects; 

•  Air  quality  and  noise  effects; 

•  Traffic  and  circulation  effects;  and 

•  Land  use  and  aesthetic  effects. 

The  EA  will  also  evaluate  indirect 

effects  of  the  proposed  action.  In 
addition,^  the  EA  will  include  a  No- 
Action  Alternative.  The  No-Action 
Alternative  represents  the  conditions 
that  are  assruned  to  exist  in  the  absence 
of  the  Federal  action,  and  provides  a 
basis  for  comparison  with  the  proposed 
action.  Del  Webb  has  identified 
alternative  water  supply  options  that 
could  be  used  in  the  absence  of  the 
leased  settlement  water,.  Based  on  this 
information,  Reclamation  assumes 
development  of  the  Villages  project  will 
occur  in  the  absence  of  the  proposed 
action. 

Reclamation  is  circulating  this  notice 
for  preparation  of  an  EA  and  early 
scoping  because  of  considerable  public 
interest  and  the  need  to  ensure  that  all 
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relevant  issues  are  evaluated  in  the  F.A. 
Reclamation  will  consult  with  other 
Federal,  State,  and  local  agencies  with 
specific  expertise  regarding 
environmental  impacts  related  to  the 
project.  If  you  would  like  to  be  placed 
on  a  mailing  list  for  any  subsequent 
information,  please  write  or  telephone 
Ms.  Eto. 

If  an  EIS  is  later  required. 
Reclamation  will  submit  a  Notice  of 
Intent  to  prepare  an  EIS  and  will 
provide  opportunity  for  the  public  to 
submit  written  comments  suggesting 
impacts  and  alternatives  that  should  be 
addressed  in  the  EIS. 

Dated:  October  8, 1996. 

Larry  D.  Morton, 

Assistant  Area  Manager. 

[FR  Doc.  96-26297  Filed  10-11-96;  8:45  ami 
BILUNQ  CODE  4310-a4-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice 

Pursuant  to  Section  207(d)  of  the 
Agricultural  Trade  and  Development 
and  Assistance  Act  of  1954,  as 
amended,  (otherwise  known  as  Pub.  L. 
480),  notice  is  hereby  given  that  the 
Pub.  L.  480  Title  II  Draft  Close-Out 
Guidance  is  being  made  available  to 
interested  parties  for  the  required  thirty 
(30)  day  comment  period. 

Individuals  who  wish  to  receive  a 
copy  of  the  draft  guidelines  should 
contact:  Office  of  Food  for  Peace,  Room 
323,  SA-8,  Agency  for  International 
Development,  Washington,  D.C.  20523- 
0809.  Contact  person:  Gwen  Johnson, 
(703)  351-0110.  Individuals  who  have 
questions  or  comments  on  the  draft 
guidelines,'should  contact  Susan 
Morawetz  at  (703)  351-0135. 

The  thirty  day  comment  period  will 
begin  on  the  date  that  this 
aimouncement  is  published  in  the 
Federal  Register. 

Dated:  September  26, 1996. 

William  T.  Oliver, 

Director,  Office  of  Food  for  Peace. 

PUBUC  LAW  480,  TITLE  II  CLOSE-OUT 
PLAN  GUIDANCE 

Background 

This  guidance  should  be  used  by  all 
Title  II  projects  that  are  in  the  process 
of  closing  out,  and  the  documents 
described  below  should  be  used  as  a 
reference  in  preparing  a  close-out  plan. 
Cooperating  Sponsors  (CSs)  should  plan 
to  submit  close-up  plans  to  the  Office  of 
Food  for  Peace  (FTP)  six  months  prior 
to  the  expiration  of  the  project/activity 
authorization,  unless  there  have  been 


discussions  with  BHR/FFP  concerning 
continuation  of  the  project. 

I.  Reference  Documents 

A.  USAID  Regulation  11,  Section 
211.11  Suspension,  termination  and 
expiration  of  program. 

This  section  states,  in  pertinent  parts, 
that: 

“(a)  Termination  or  Suspension  by 
A.I.D.*  *  *  When  a  program  is 
terminated  or  suspended,  title  to 
commodities  which  have  been 
transferred  to  the  cooperating  sponsor, 
or  monetized  proceeds,  program  income 
and  real  or  personal  property  procured 
with  monetized  proceeds  or  program 
income  shall,  at  the  written  request  of 
USAID,  the  Diplomatic  Post  or  AID/W, 
be  transferred  to  the  U.S.  Government 
by  the  cooperating  sponsor  or  shall 
otherwise  be  transferred  by  the 
cooperating  sponsor  as  directed  by 

A. I.D.  Any  then  excess  commodities  on 
hand  at  the  time  the  program  is 
terminated  shall  be  disposed  of  in 
accordance  with  Section  211.5  (o)  and 
(p)  or  as  otherwise  instructed  by  USAID 
or  the  Diplomatic  Post.” 

“(b)  Expiration  of  Program.  Upon 
expiration  of  the  approved  program 
under  circumstances  other  than  those 
described  in  paragraph  (a),  the 
cooperating  sponsor  shall  deposit  with 
the  U.S.  Disbursing  Officer,  American 
Embassy,  with  instructions  to  credit  the 
deposit  to  CCC  Account  No.  20FT401, 
any  remaining  monetized  proceeds  or 
program  income,  or  the  cooperating 
sponsor  shall  obtain  approval  from 
AID/W  for  the  use  of  such  monetized 
proceeds  or  program  income,  or  real  or 
personal  property  procured  with  such  > 
proceeds  or  income,  for  purposes 
consistent  with  those  authorized  for 
support  from  A.I.D.” 

Based  on  the  above,  all  remaining 
property,  funds  and  commodities  must 
be  accounted  for  at  the  termination  of 
the  project  and  transferred  to  the  USG, 
unless  USAID  approves  a  plan  to  allow 
the  Cooperating  Sponsor  (CS)  to  use  or 
dispose  of  the  assets.  Thus,  the  close-out 
plan  must  be  negotiated  between  USAID 
and  the  Cooperating  Sponsor  for  the 
disposition  of  all  remaining  assets. 

B.  OMB  Circular  A-110  and  Handbook 
13 — Grants: 

In  preparing  the  guidance,  BHR/FFP 
has  followed  the  following: 

(1)  OMB  Circular  A-llO; 

(2)  AID  Handbook  (HB)  13  for  grants; 

(3)  aid’s  codification  of  OMB  Circular 
A-110,  called  22  CFR  226;  and 

(4)  aid’s  Automated  Directives 
System  (ADS)  Chapter  591  on  Financial 
Audits  of  USAID  Contractors,  Grantees 


and  Host  Government  Recipients  (which 
will  soon  be  available  on  the  Internet). 

Note  that  Qrcular  A-110  pertains  to 
all  U.S.  Government-supported  grants 
and  agreements,  and  HB  13  interprets 
sections  of  A-110  relevant  for  Afil- 
fiinded  agreements.  Per  HB  13,  close-out 
is  defined  as  follows:  “The  closeout  of 
a  grant  or  cooperative  agreement  is  the 
process  by  which  AID  determines  that 
all  applicable  administrative  actions 
and  all  required  work  of  the  grant  or 
cooperative  agreement  have  been 

completed  by  the  recipient  and  AID 
*  *  *»> 

Handbook  13  also  states  that  “AID 
closeout  procedures  include  the 
following  requirements: 

a.  Upon  request,  AID  shall  make 
prompt  payments  to  a  recipient  for 
allowable  reimbursable  costs  under  the 
grant  or  cooperative  agreement  being 
closed  out. 

b.  The  recipient  shall  immediately 
refund  any  balance  of  unobligated 
(unencumbered)  cash  that  AID  has 
advanced  or  paid  and  that  is  not 
authorized  to  be  retained  by  the 
recipient  for  use  in  other  grants  or 
cooperative  agreements. 

c.  AID  shall  obtain  from  the  recipient 
within  90  calendar  days  after  the  date  of 
completion  of  the  grant  or  cooperative 
agreement  all  financial,  performance, 
and  other  reports  requir^  as  the  * 
condition  of  the  grant  or  cooperative 
agreement.  AID  may  grant  extensions 
when  requested  by  the  recipient. 

d.  When  authorized  by  the  grant  or 
cooperative  agreements,  AID  shall  make 
a  settlement  for  any  upward  or 
downward  adjustments  to  AID’S  share  of 
costs  after  these  reports  are  received. 

e.  The  recipient  shall  account  for  any 
property  acquired  with  AID  fimds,  or 
received  from  the  Government  in 
accordance  with  the  provisions  of 
paragraph  IT  of  this  chapter. 

f.  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
the  grant  or  cooperative  agreement,  AID 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
questioned  costs  resulting  from  the  final 
audit.” 

C.  USAID  Regulation  2,  Overseas 
Shipments  of  Supplies  by  Voluntary 
Non-Profit  Relief  Agencies 

Cooperating  Sponsors  that  received 
PL480  funds  for  Ocean,  Inland,  Internal 
Transportation,  Storage  and  Handling 
(ITSH)  should  also  report  on  the  status 
of  these  funds  in  their  close-out  plans. 
ITSH  would  only  apply  to  CSs 
implementing  emergency  rather  than 
development  programs.  USAID 
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Regulation  2  for  Shipping  should  be 
referenced  for  this  purpose. 

II.  Regulations  and  Sources  of  USAID 
Funds 

Regulatipn  11  (22  CFR,  Part  211) 
pertains  to  use  and  disposition  of  Title 
n  resources.  However,  because  Reg.  11 
does  not  contain  specific  grant 
agreement  language,  AID’s  Handbook  13 
is  typically  used  as  guidance  in  the 
management  of  Section  202(e)  grants. 
Thus,  this  handbook,  any  provisions 
that  are  part  of  a  CS’s  grant  agreement, 
as  well  as  the  22  CFR  (Part  226.71 — 
Close  Out  Procedures)  should  be 
referenced  when  closing  out  Section 
202(e)  grants  and  activities.  Likewise,  if 
a  CS  has  received  Development 
Assistance  (DA)  resources  (most  likely 
through  a  Mission-funded  grant),  the  CS 
should  use  Handbook  13  and  22.  CFR, 
Sub-Part  D  for  reference. 

Note  on  Relationship  of  This  Guidance  to 
Other  AID  Regulations  and  Instructions: 

Grants  and  cooperative  agreements 
negotiated  with  USAID  fr^uentiy  contain 
standard  provisions  for  closing  them  out.  The 
close-out  provisions  in  these  grant 
agreements  should  be  consistent  with 
provisions  found  in  the  regulations  and 
handbooks  cited  above.  The  food-aid  related 
grants  most  likely  to  contain  close-out 
language  include  the  following:  Section 
202(e),  Institutional  Strengthening  Grants 
(ISGs),  and  Development  Assistance  Grants 
provided  by  the  Mission  for  Title  II  program 
support. 

It  is  also  important  to  note  that  because 
most  food  aid  projects  receive  more  than  one 
type  of  hmding  (e.g.  Title  II  coimnodities, 
202(e),  ISGs,  ITSH,  etc.),  CSs  will  be 
exp>ected  to  follow  the  close-out  regulations 
associated  with  each  of  these  resources  (as 
stipulated  in  the  grant  agreement  or  funding 
document).  The  guidance  contained  herewith 
is  not  intended  to  replace  any  of  the 
regulations  associate  with  specific  funding 
sources,  but  rather  to  provide  a  format  in 
which  CSs  can  report  to  BHR/FFP  and 
USAID  Missions  their  overall  plans  for 
closing  out  a  specific  food  aid  program, 
regardless  of  the  source  of  funding. 

III.  Responsibilities  Within  USAID 

Note  that  BHR/FFP  serves  as  Grants 
Officer  for  Section  202(e)  grants  and 
handles  Title  ILrelated  issues;  M/OP 
serves  as  Grants  Officer  for  Institutional 
Strengthening  Grants,  Matching  Grants 
and  other  DA-fimded  support  from 
Washington.  If  grants  were  provided 
directly  by  Missions  to  C^s,  the  Mission 
grants  officer  will  need  to  be  consulted 
on  termination  of  the  grant  during  close 
out.  Although  coordination  with  several 
offices  could  be  required  depending 
upon  the  source  of  funds,  in  ail  cases, 
both  the  Mission  and  BHR/FFP  should 
be  consulted  during  close  out  and 
receive  copies  of  the  CS’s  close-out 


plans.  The  CS  should  also  expect  to 
work  closely  with  the  Mission  in 
determining  the  feasibility  of  various 
close-out  options.  _ 

Although  Missions  and  FFP  should 
both  be  consulted  during  close-out,  note 
that  final  approval  of  close-out  plans 
will  be  carried  out  in  accordance  with 
the  signed  agreements  between  USAID 
and  the  Cooperating  Sponsors,  and 
approved  as  follows: 

Title  II  commodities.  Section  202(e), 
monetization  proceeds,  and  ITSH:  Final 
approval  will  be  provided  by  BHR/FFP 
with  Mission  concurrence. 

Development  Assistance  Funds, 
Including  FFP-provided  Institutional 
Strengthening  Grants:  Final  approval 
will  be  provided  by  the  cognizant  grants 
officer  whose  office  awarded  the  grant. 
This  would  likely  be  the  Mission  (if  the 
funds  were  Mission  provided)  or  the 
Office  of  Procurement  in  AID/ 
Washington. 

Guidelines  For  Preparing  Plan 

To  assist  in  preparation  of  close-out 
plans  for  submission  to  Missions  and 
USAID/W,  BHR/FFP  is  providing  the 
following  guidance  for  submission  of 
closeout  plans  by  all  CSs; 

/.  Summary  on  Close-Out 

(1)  Provide  a  brief  summary  of  why 
the  project  is  being  suspended/ 
terminated  and  the  implications,  if  any, 
for  the  country  and  Title  II  beneficiaries, 
the  project,  and  the  CS’s  in-country 
operations. 

(2)  Provide  a  brief  summary  of 
resources  provided  over  the  life  of  the 
project  by  USAID,  the  CS,  the  host 
government,  other  donors  and 
beneficiaries.  Also  briefly  summarize 
the  sectors  supported,  and  the  location 
in  the  country  where  investments  were 
made. 

(3)  Provide  a  brief  summeiry  (by 
component  if  relevant)  of  where  the 
project  is  at  this  point  in  meeting  its 
stated  goals  and  objectives,  and  where  it 
will  be  at  the  date  of  close  out. 

(4)  State  whether  there  have  been  any 
recent  audits  of  the  project  (or  will  be) 
and  the  status  of  resolving  outstanding 
audit  recommendations.  Attach  a  copy 
of  the  audit  to  the  close-out  plan  or  send 
separately  to  the  USAID  Mission  and 
BHR/FFP  (if  this  has  not  already 
occurred). 

(5)  State  whether  there  have  been  (or 
will  be)  a  final  or  impact  evaluation  of 
the  project.  If  it  has  been  completed, 
attach  a  copy  of  the  evaluation  to  the 
close-out  plan  or  send  separately  to  the 
USAID  Mission  and  BHR/FFP  (if  this 
has  not  already  occurred).  If  an 
evaluation  has  not  been  completed  but 
is  planned,  discuss  briefly  plans  to  carry 


out  the  evaluation  and  if  possible,  attach 
the  evaluation  Scope  of  Work  (SOW). 

n.  Lessons  Learned 

Provide  a  brief  summary  of  lessons 
learned  from  the  project  that  might  be 
relevant  to  design,  implementation  and 
evaluation  of  other  Title  n  projects, 
either  in  the  present  country  or  others. 

III.  Close-Out  Schedule 

Provide  a  detailed  implementation 
plan  and  schedule  for  closing  out  the 
project  that  details  the  disposition  of 
property  and  equipment;  the 
termination  of  staffi  the  finalization  of 
all  audits,  evaluations  and  required 
reports;  the  settling  of  claims;  and  other 
critical  activities. 

IV.  Final  Reports 

Provide  any  reports  (e.g.  final  report. 
Annual  Results  Report,  Final 
Evaluation)  requir^  either  in  the 
project  agreement,  or  in  writing  by 
USAID. 

V.  Disposition  of  Commodities,  Assets, 
Equipment,  and  Funds 

(1)  Commodities:  Prior  to  the  project 
completion  date,  all  commodities 
should  be  distributed  to  the  intended 
recipients.  If  this  is  not  possible,  the  CS 
should  propose  an  alternative  solution, 
and  advise  the  Mission  and  BHR/FFP  of 
the  quantities,  location  and  condition  of 
the  food. 

(2)  Non-expendable  property/ 
equipment  procured  through  Section 
202(e),  monetization  or  other  USAID- 
provided  funds:  The  close-out  plan 
should  include  an  inventory  of  all  non¬ 
expendable  property/equipment 
procured  with  Wds  provided  by 
USAID,  or  obtained  through  a 
monetization  of  Title  11  commodities 
with  a  unit  acquisition  cost  exceeding 
$5000,  and  wiffi  a  useful  life  estimated 
to  exceed  two  years.  The  CS  should 
describe  how  it  proposes  to  dispose  of 
each  piece  of  property  and  what  will  be 
done  with  the  proceeds  if  the  items  are 
sold. 

(Note:  For  additional  information  on  and 
definitions  of  non-expendable  property/ 
equipment  (as  defined  by  the  U.S. 
Government),  please  check  OMB  Circular 
110,  Subpart  A  and/or  USAID’s  22  CFR, 
sections  226.2,  226.34  and  226.71). 

(3)  Monetization-CJenerated  Local 
Currency  and  Program  Income 

(a)  The  close-out  plan  should  identify 
the  balance  of  local  currency  and 
program  income  that  jvill  remain  at  the 
date  of  close  out.  Note  that  local 
currency  and  program  income  should 
include  all  resources  applied  to 
implementation  of  the  subject  Title  II 
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project,  including  Title  II  and  Title  ni 
monetization  proceeds,  interest  and 
reflows,  container  funds  and  beneficiary 
contributions.  If  a  balance  is 
anticipated,  the  close-out  plan  should 
describe  a  proposed  use  or  transfer  of 
the  remaining  monetization  proceeds. 
Proposed  uses  must  be  consistent  with 
those  authorized  in  USAID  Regulation 
11,  Section  211.5. 

(b)  If  USAID  authorizes  use  of 
remaining  local  currency  and  program 
income  by  the  cooperating  sponsor,  to 
ensure  that  the  resources  are  being  used 
for  the  agreed-upon  purpose,  the  CS  will 
be  expected  to  report  annually  on  how 
these  funds,  as  well  as  any  interest  and 
reflows,  are  being  used.  USAID  and  the 
CS  will  negotiate  the  length  of  time  this 
annual  reporting  shall  continue,  based 
upon  what  makes  sense  given  the 
agreed-upon  activities.  Use  of  the  funds 
should  also  be  reflected  in  the  CS’s 
annual  A-133  audit. 

For  use  of  local  currencies  and 
program  income  in  revolving  accounts 
or  similar  mechanisms,  in  addition  to 
the  aforementioned  reports  and  audits, 
it  is  likely  that  the  appropriate  Food  for 
Peace  Officer/USAID  Food  Aid  manager 
will  have  to  actually  monitor  the 
account’s  first  use  of  the  post-program 
funds  (one  revolution  or  one  cycle  of  the 
revolving  accoimt  after  close-out). 

(4)  Dollar  resources  (fi-om  Section 
202(e),  Mission  provided  Development 
Assistance  (DA)  funding,  and  Title  II 
Transportation  Funding) 

(a)  As  stated  in  the  background 
section,  for  any  dollar  resources 
provided  by  USAID  for  support  of  food 
aid  programs,  the  Cooperating  Sponsor 
should  follow  any  close-out  guidance 
attached  as  standard  provisions  to  its 
grant  a^eement. 

(b)  The  CS  should  provide  detailed 
information  on  all  outstanding  invoices 
that  will  be  submitted  for  ocean  and 
inland  transportation  charges  applicable 
to  the  close-out  project/activity.  Only 
invoices  for  reported  charges  can  be 
honored. 

(c)  If  there  are  ITSH  resources 
remaining  at  the  end  of  the  project, 
these  funds  can  be  used  in  other  ' 
countries  approved  in  the  Procurement 
Authorization  and  Purchase  Request 
(PA/PR).  Otherwise,  the  ITSH  funds  will 
be  deobligated  and  returned  to  the  U.S. 
Government.  In  all  cases,  the  CS  will 
need  to  submit  a  pipeline  analysis  and 
proposal  for  using  or  returning 
remaining  ITSH  &nds  to  FFP’s 
Emergency  Response  Division,  prior  to 
any  movement  of  funds. 

(d)  As  with  remaining  monetized 
funds,  the  close-out  plan  should 
identify  the  source  and  balance  of  all 


dollar  resources  (Including  interest  and 
reflows)  that  will  remain  at  the  date  of 
close  out.  If  a  balance  is  anticipated,  the 
close-out  plan  should  include  a 
proposed  use  or  transfer  of  the 
remaining  dollar  proceeds.  Proposed 
uses  must  be  consistent  with  those 
authorized  in  USAID  Regulation  11. 

Note  that  because  dollar  resources 
require  the  greatest  degree  of  monitoring 
by  the  U.S.  Government,  USAID  Offices 
and  Missions  will  be  encouraged  not  to 
approve  the  reprogramming  of 
remaining  U.S.  dollar  resources  after 
close-out,  but  rather  to  have  these  funds 
returned  to  the  U.S.  Government. 

(e)  If  USAID  should  authorize  the  use 
of  remaining  dollar  resources  by  the 
cooperating  sponsor,  to  ensure  that  the 
resources  are  being  used  for  the  agreed- 
upon  purposes,  the  CS  will  be  expected 
to  report  aimually  on  how  these  ^nds, 
as  well  as  any  interest  and  reflows,  are 
being  used.  USAID  and  the  CS  will 
negotiate  the  length  of  time  this  annual 
reporting  shall  continue,  as  well  as  the 
likeliho^  of  on-site  monitoring  hy  the 
appropriate  regional  or  other  Food  For 
Peace  Officer/USAID  Food  Aid 
manager,  based  upon  what  makes  sense 
given  the  agreed-upon  activities.  Use  of 
the  funds  should  also  be  reflected  in  the 
CS’s  annual  A-133  audit. 

V7.  Outstanding  Claims' 

(a)  All  outstanding  claims  resulting 
from  damage,  loss  or  improper 
distribution  of  commodities  must  be 
completed  prior  to  termination  of  the 
Title  n  agreement.  These  must  be  done 
in  accordance  with  section  211.9  of 
Regulation  11. 

(b)  It  is  recommended  that  before  the 
close-out  plan  is  submitted,  the  CS 
notify  USAID  (the  Mission  and  BHR/ 
FFP)  in  writing  if  there  are  losses  for 
which  it  is  directly  responsible  pursuant 
to  Reg.  11,  Section  211,9(d).  These  cases 
will  need  to  be  individually  reviewed 
by  USAID  and  by  the  U.S.  Department 
of  Agriculture’s  (USDA’s)  Office  of  Debt 
Management,  which  should  be 
contacted  at  the  following:  USDA  Office 
of  Debt  Management,  Kansas  City 
Management  Office,  P.O.  Box  419205, 
Kansas  City,  MO  64141-6205,  phone: 
(816)926-6158. 

(c)  It  is  also  advisable  that  before  the 
close-out  plan  is  submitted,  the  CS 
notify  the  Mission  and  BHR/FFP  if  there 
are  losses  due  to  the  fault  of  others, 
pursuant  to  Reg.  11,  Section  211.9(e), 
and  whether  the  CS  has  filed  a  claim, 
made  demands  for  collection,  and 
pursued  legal  action.  These  cases  will 
have  to  be  individually  reviewed  by 
USAID  and  by  USDA. 


VII.  Audit 

(a)  A  U.S.-based  non-profit 
organization  is  required  to  submit  its 
OMB  Circular  A-133  Audits  within  13 
months  after  the  close  of  its  fiscal  year, 
which  shall  be  accepted  as  fulfillirtg  the 
close-out  audit  requirements.  Individual 
close-out  audits  (of  specific  country 
projects)  will  only  be  requested  when  a 
specific  need  is  identified  by  USAID 
personnel,  and  coordinated  with  the 
Office  of  Procurement’s  Contract  Audit 
Management  Branch  (M/OP/PS/CAM). 
(Ref.  ADS  591.5.8). 

(b)  For  non-U.S.-based  organizations, 
the  contract/grant  officer  shall 
determine  whether  a  close-out  audit 
shall  be  conducted  based  on  a  review  of 
the  organization’s  audits  covering  ail  of 
the  fiscal  year  periods  for  the 
agreements  to  be  closed  out.  A  request 
for  a  specific  close-out  audit  shall  be 
made  by  USAID  personnel  to  the 
cognizant  Regional  Inspector  General’s 
Office  (Ref.  ADS  591.5.8). 

(c)  Should  an  audit  concern  arise 
regarding  receipt  and  disbursement  of 
Title  II  program  and  grant  funds,  such 
records  shall  be  retained  for  3  years 
from  the  receipt  by  USAID  of  the  audit 
report. 

Vm.  Personnel 

To  the  extent  that  the  CS  must 
discharge  and/or  reassign  staff  as  a 
result  of  this  program  termination,  the 
CS  must  comply  with  all  discharge, 
reassignment  and  severance  laws  of  the 
host  co\mtry.  The  close-out  plan  should 
describe  how  this  will  be  accomplished 
and  the  associated  costs. 

IX.  Close-Out  Budget 

The  CS  should  provide  a  budget 
detailing  all  costs  associated  with  close¬ 
out  (e.g.  legal  resolution  of  claims, 
payment  of  loans,  disposition  of 
property,  completion  of  audits  and 
evaluations,  and  termination  of 
personnel).  The  plan  should  clearly 
identify  whether  these  expenditures 
were  planned  in  the  original  program 
budget,  or  whether  additional  resources 
will  be  needed  to  meet  these  expenses. 
If  the  latter,  the  plan  should  describe 
how  the  CS  plans  to  cover  these 
unanticipated  expenses. 

X.  Other  Relevant  Information 

If  there  is  other  information  relevant 
to  the  close-out  of  this  Title  II  project 
which  has  not  been  requested  in  other 
parts  of  this  guidance,  the  CS  should 
provide  this  information  under  item  X. 

[FR  Doc.  96-26247  Filed  10-11-96;  8:45  am] 
BILLING  CODE  ei16-01-M 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigatkMi  No.  731-TA-751 
(Preliminary)] 

Open-End  Spun  Rayon  Singles  Yam 
From  Austria 

Determination 

On  the  basis  of  the  record  ‘  developed 
in  the  subject  investigation,  the 
Commission  detennines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)],  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injiued  by  reason  of  imports  from 
Austria  of  opeh-end  spim  rayon  singles 
yam,  provided  for  in  subheading 
5510.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Commencement  of  Final  Phase 
Investigation 

Pursuant  to  section  207.18  of  the 
Commission’s  rules,  as  amended  in  61 
FR  37818  (July  22, 1996),  the 
Commission  also  gives  notice  of  the 
commencement  of  the  final  phase  of  its 
investigation.  The  Commission  will 
issue  a  final  phase  notice  of  scheduling 
which  will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  the  Commission’s  rules  upon  notice 
finm  the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  imder  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigation. 

Background 

On  August  20, 1996,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the  Ad  Hoc 
Committee  of  Open-End  Spun  Rayon 


■  The  record  is  defined  in  sec  207.2(fi  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


Yam  Producers,  Catania,  NC,  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  open-end  spun  rayon  singles 
yam  from  Austria.  Accordingly, 
effective  August  20, 1996,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-751 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission’s  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  August  28, 1996  (61 
FR  44344).  The  conference  was  held  in 
Washington,  DC,  on  September  10, 

1996,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  (Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  October 
4, 1996.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2999  (October  1996),  entitled  “Open- 
End  Spun  Rayon  Singles  Yam  from 
Austria:  Investigation  No.  731-TA-751 
(Preliminary).’’ 

Issued:  October  8, 1996. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secrefojy. 

(FR  Doc.  96-26251  Filed  10-11-96;  8:45  am) 
BILLINQ  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  (Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Burlington  Northern  Railroad 
Co.,  Qvil  Action  No.  C-96-5871-FDB, 
was  lodged  on  September  30, 1996  with 
the  United  States  District  C]ourt  for  the 
Western  District  of  Washington.  In  a 
complaint  filed  contemporaneously 
with  the  lodging  of  the  proposed 
consent  deoree,  the  United  States 
alleged  that  Defendants  Burlington 
Northern  Railroad  Ckimpany  (“BNRC”), 
BN  Leasing  (Corporation  (“BN”),  Amsted 
Industries  Incorporated  (“Amsted”), 
Pioneer  Builders  Supply,  Inc.  (“PBS”), 
South  Tacoma  L.L.C.  (“STLLC”),  and 
the  City  of  Tacoma,  Department  of 
Public  Utilities  (“TPU”)  are  liable  as 


owners  or  operators  of  the  South 
Tacoma  Field  Operable  Unit  of  the 
Commencement  Bay  South  Tacoma 
Channel  Superfund  Site  located  in 
Pierce  CCoimty,  Tacoma,  Washington 
(“Site”).  Pursuant  to  Section  107(a)  (1) 
and  (2)  of  the  (CERCLA,  42  U.S.C. 

9607(a)  (1)  and  (2),  the  complaint  also 
alleges  that  Defendant  Atlas  Foimdry  & 
Machine  Company  (“Atlas”),  by 
contract,  agreement,  or  otherwise 
arranged  for  disposal  or  treatment,  or 
arranged  with  a  transporter  for  transport 
for  disposal  or  treatment,  of  hazardous 
substances  at  the  Site.  The  complaint 
further  alleges  that  the  Enviromnental 
Protection  Agency  (“EPA”)  and  the 
Department  of  Justice  incurred  and 
continue  to  incur  costs  for  response 
actions  at  and  in  connection  with  the 
Site. 

The  proposed  consent  decree 
provides  that  the  Defendants  will  pay 
$2,000,000  to  the  United  States  for  the 
past  costs  incurred  and  paid  by  EPA  and 
the  Department  of  Justice  through 
February  28, 1995,  pay  futiue  response 
costs  to  be  incurred  by  the  U.S.  and 
perform  the  Remedial  Action  as  set  forth 
in  the  September  29, 1994  Record  of 
Decision  (“ROD”).  T^e  proposed 
Consent  Decree  also  provides  that  the 
United  States  covenants  not  to  sue  the 
defendants  under  both  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  and  Section  7003  of  the  Resource 
(Conservation  and  Recovery  Act 
(“R(3RA”),  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thjrty  (30)  days 
frnm  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  The  Department  will 
also  schedule  a  public  meeting  in  the 
affected  area,  if  requested,  in  accordance 
with  Section  7003(d)  of  RCRA. 
Comments  and/or  a  request  for  a  RCRA 
public  meeting  should  be  addressed  to 
the  Assistant  Attorney  (General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Burlington 
Northern  Railroad  Co.,  DOJ  Ref. 
#90-11-3-1516. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  3600  Seafirst  Fifth 
Avenue  Plaza,  800  Fifth  Avenue, 

Seattle,  Washington  98104;  the  Region  X 
Office  of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent^decree  may  be  obtained  in 
person  or  by  mail  frx»m  the  (Consent 
Decree  Libi^,  1120  G  Street,  N.W.,  4th 
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Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $27.25  (25  cents  per  page 
reproduction  costs),  for  a  copy  of  the 
consent  decree  only  or  $107.25,  for  a 
copy  of  the  consent  decree  with 
appendices,  payable  to  the  Consent 
liecree  Library. 

Bruce  S.  Gelber, 

Deputy  Chief.  Environmental  Enforcement 
Section. 

[FR  Doc.  96-26283  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  441(M>1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2>,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Eveready  Battery  Company, 
Inc.,  Civil  Action  No.  1-96CV-10041, 
was  lodged  on  September  27, 1996  with 
the  United  States  District  Court  for  the 
Southern  District  of  Iowa,  Western 
Division.  In  a  complaint  filed 
contemporaneously  with  the  lodging  of 
the  proposed  consent  decree,  the  United 
States  alleged  that  Defendants  R.  John 
Swanson  and  Blanche  Kinnison,  Co¬ 
executors  of  the  Estate  of  Lowell  G. 
Kiimison,  and-Blanche  1.  Kinnison  are 
hable  as  owners  of  the  Red  Oak  Landfill 
Superfund  Site  located  in  Montgomery 
Coimty,  Iowa  (“Site”)  pmsuant  to 
Section  107(a)(1)  of  CERCLA,  42  U.S.C. 
9607(a)(1).  Ihe  complaint  alleges  that 
defendant  City  of  Red  Oak  is  liable  as 
a  former  owner  and  operator  of  the  Site 
pursuant  to  Section  107(a)(2)  of 
CERCLA,  42  U.S.C.  9607(a)(2).  The 
complaint  also  alleges  that  Defendants 
Douglas  &  Lomason  Co.  and  Uniroyal, 
Inc.  by  contract,  agreement,  or  otherwise 
arranged  for  disposal  or  treatment,  or 
arranged  with  a  transporter  for  transport 
for  disposal  or  treatment,  of  hazardous 
substances  at  the  Site  and  are  liable 
pursuant  to  Section  107(a)(3)  of 
CERCLA,  42  U.S.C.  9607(a)(3).  The 
complaint  also  alleges  that  Defendants 
Eveready  Battery  Company,  Inc., 

Ralston  Purina  Company,  Bangor  Punta 
Diversified  Holdings  Corp.,  Uniroyal 
Holdings,  Inc.,  and  Universal 
Cooperatives,  Inc.,  are  successors  to  and 
assumed  liability  for  persons  who  by 
contract,  agreement,  or  otherwise 
arranged  for  disposal  or  treatment,  or 
arranged  with  a  transporter  for  transport 
'  for  disposal  or  treatment,  of  hazardous 
substances  at  the  Site  and  ^  liable 
pursuant  to  Section  107(a)ffi)  of 


CERCLA.  42  U.S.C.  9607(a)(3).  The 
complaint  further  alleges  that  the 
Environmental  Protection  Agency 
(“EPA”)  and  the  Department  of  Justice 
incurred  and  continue  to  incur  costs  for 
response  actions  at  and  in  connection 
with  the  Site. 

The  proposed  consent  decree 
provides  that  the  Defendants  will  pay 
$769,385  to  the  United  States  for  the 
past  costs  inciured  and  paid  by  EPA  and 
the  Department  of  Justice  prior  to  March 
21, 1996,  pay  $200,000  for  future 
response  costs  to  be  incurred  by  the  U.S. 
and  perform  the  Remedial  Action  as  set 
forth  in  the  Mmtdi  31, 1993  Record  of 
Decision,  as  modified  by  the  January  30, 
1996  Explanation  of  Significant 
Difierence  (“ROD”).  The  proposed 
Consent  Decree  also  provides  that  the 
United  States  covenants  not  to  sue  the 
defendants  imder  both  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  and  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act  . 
(“RCRA”),  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days  > 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  The  Department  will 
also  schedule  a  public  meeting  in  the 
affected  area,  if  requested,  in  accordance 
with  Section  7003(d)  of  RCRA. 
Comments  and/or  a  request  for  a  RCRA 
public  meeting  should  be  addressed  to 
the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Eveready 
Battery  Company,  Inc.,  DOJ  Ref.  #90- 
11-2-927. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  U.S.  Courthouse 
Annex,  110  East  Court  Avenue,  Suite 
286,  Des  Moines,  Iowa  50309-2053;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 

D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 

20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $26.00  (25  cents 
per  page  reproduction  costs),  for  a  copy 
of  the  consent  decree  only  or  $36.75,  for 
a  copy  of  the  consent  decree  with 


appendices,  payable  to  the  Consent 
Decree  Library. 

Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section. 

{FR  Doc.  96-26282  Filed  10-11-96;  8:45  am] 
BIUMQ  CODE  4410-41-M 


Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  July  25, 1996,  and 
published  in  the  Federal  Register  on 
July  31, 1996,  (61  FR  39986),  Bridgeway 
Trading  Corporation,  7401  Metro  Blvd., 
Suite  480,  Minneapolis,  Minnesota 
55439,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
marihuana  (7360),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I,  as  seed  which  will  be  rendered  non- 
viable  and  used  as  bird  food. 

No  comment  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Bridgeway  Trading 
Corporation  to  import  marihuana  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  imder 
international  treaties,  conventions,  or 
protocols  in  efiect  on  May  1, 1971,  at 
this  time.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  class  of 
controlled  substance  listed  above. 

Dated:  September  19, 1996. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  96-26319  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  4410-0»-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  June  27, 1996,  and 
published  in  the  Federal  Register  on 
July  5, 1996,  (61  FR  35265),  Dupont 
Pharmaceuticals,  The  Dupont  Merck 
Pharmaceutical  Company,  1000  Stewart 
Avenue,  Garden  City,  New  York  11530, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


53762 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Notices 


Drug 

Sched¬ 

ule 

Oxycodone  (9143) . 

II 

Hydrocodone  (9193) . 

II 

Oxymorphone  (9652)  . . 

II 

No  comments  or  objections  have  been 
received.  DBA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Dupont  Pharmaceuticals 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  September  25, 1996. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-26320  Filed  10-11-96;  8:45  am] 
BHJLMG  CODE  441(Mie-M 


Pocket  No.  954-15] 

Michael  J.  Septer,  D.O.,  Grant  of 
Request  To  l^ify  Continuation  of 
Registration  With  Restrictions 

On  November  4, 1993,  the  then- 
Director,  Office  of  Diversion  Control, 
Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
to  Michael  James  Septer,  D.O. 
(Respondent)  at  two  locations  in 
Tucson,  Arizona  and  one  location  in 
Sierra  Vista,  Arizona,  notifying  him  of 
an  opportunity  to  show  cause  as  to  why 
DEA  ^ould  not  revoke  his  DEA 
Certificates  of  Registration  (BS0321454, 
BS0321430  and  BS0321442)  under  21 
U.S.C.  824(a)(4),  and  deny  any  request 
to  modify  such  registrations  by  changing 
the  registered  adr^ss,  and  deny  any 
pending  applications  for  renewal  of 
such  registrations  as  a  practitioner 
under  21  U.S.C.  823(f),  as  being 
inconsistent  with  the  public  interest. 

By  letter  dated  December  2, 1993,  the 
Respondent  filed  a  timely  request  for  a 
hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in  Ckand 
Rapids,  Michigan  on  February  28, 1995, 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  At  the  hearing,  the  parties 
agreed  that  two  of  the  DEA  registrations 
that  were  the  subject  of  the  proceedings 
(BS0321454  and  BS0321442)  had 
terminated  as  a  matter  of  law  pursuant 
to  21  CFR  1301.62.  Consequently,  the 
scope  of  the  proceedings  was  narrowed 


to  determine  whether  the  Respondent’s 
DEA  Certificate  of  Registration 
(BS0321430)  should  modified  or 
transferred  from  Arizona  to  Michigan,  or 
whether  such  action  should  be  denied 
for  reasons  that  the  Respondent’s 
continued  registration  with  DEA  as  a 
practitioner  is  inconsistent  with  the 
public  interest  as  determined  pursuant 
to  21  U.S.C.  823(f)  and  825(a)(4).  Both 
parties  called  wituesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  sides  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argmnent.  On  May  30, 1995, 
Judge  Tenney  issued  his  Findings  of 
Fact,  Conclusions  of  Law,  and 
Recommended  Ruling,  recommending 
that  the  Deputy  Administrator  grant  the 
Respondent’s  request  to  modify  his  DEA 
Certificate  of  Registration  (BS0321430) 
so  that  it  may  be  transferred  from 
Arizona  to  Michigan,  and  to  impose 
certain  conditions  on  the  registration. 
Judge  Teimey’s  recommended 
conditions  for  the  registration 
contemplated  that  the  Respondent 
would  continue  to  be  employed  at 
Hackley  Occupational  Health  Clinic 
(HOHC),  his  place  of  employment  at  the 
time  of  the  hearing,  or  at  another  facility 
approved  by  DEA  that  would  provide  a 
structured  enviroiunent  similar  to 
HOHC.  Neither  party  filed  exceptions  to 
the  Administrative  Law  Judge’s 
decision,  and  on  June  29, 1995,  Judge 
Tenney  transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

By  letter  dated  October  23, 1995,  an 
attorney  representing  HOHC  notified  the 
Deputy  Administrator  that  the  HOHC 
Vice  President,  who  testified  at  the 
hearing  on  behalf  of  the  Respondent  and 
who  was  in  charge  of  monitoring  the 
Respoiident  at  HOHC,  was  no  longer 
employed  by  HOHC.  In  addition,  the 
letter  indicated  that  Respondent  and 
HOHC  have  volimtarily  terminated  their 
employment  agreement.  On  November 
1, 1995,  the  Deputy  Administrator 
returned  the  record  to  the 
Administrative  Law  Judge,  along  with  a 
copy  of  the  October  23, 1995  letter  from 
the  HOHC  attorney,  and  requested  that 
Judge  Tenney  reopen  the  record  to  add 
this  letter  and  to  take  whatever  other 
actions  he  deemed  necessary  to  consider 
the  information  contained  in  the  letter. 
By  order  dated  November  1, 1995,  Judge 
Teimey  included  the  letter  in  the  recoil 
and  allowed  the  parties  to  notify  him  of 
their  recommendations  on  how  to 
proceed  in  light  of  the  HOHC’s  letter. 
Respondent  was  the  only  party  to  file  a 
response  and  submitted  a  letter 
requesting  that  he  be  allowed  to 
continue  his  DEA  registration  until  the 


necessary  monitors  are  available  at  his 
new  employment.  On  December  6, 1995, 
the  Administrative  Law  Judge  issued  an 
Addendum  to  his  Reconunended  Ruling 
dated  May  30, 1995,  recommending  that 
Respondent  be  allowed  to  continue  his 
DEA  registration  provided  that  the 
nearest  DEA  office  approve  the 
monitoring  conditions  at  any  new  place 
of  emplo)rment.  No  exceptions  were 
filed  to  the  Addendmn  and  the  record 
was  again  transmitted  to  the  D^uty 
Administrator  on  May  16, 1996. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  with 
noted  exceptions,  the  opinion  and 
recommended  ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failme  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  on  November  25, 1980,  a  ten- 
coimt  indictment  was  filed  against  the 
Respondent  in  the  United  States  District 
Court  for  the  District  of  Arizona.  Six  of 
the  ten  coimts  alleged  mail  finud  in 
violation  of  18  U.S.C.  1341  with  respect 
to  certain  Medicare  claims  filed  by  ffie 
Respondent.  The  remaining  coimts 
alleged  insuremce  fraud  in  violation  of 
42  U.S.C.  §  1395nn,  in  that  Respondent 
attempted  to  seciure  pajrment  for 
“medical  services  never  performed  and 
medical  supplies  never  placed,  rented 
or  purchased  ....’’  On  May  4, 1981, 
following  a  jury  trial,  the  Respondent 
was  convicted  of  the  six  mail  fraud 
counts.  The  court  suspended  imposition 
of  sentence  for  a  period  of  three  years, 
placed  the  Respondent  on  probation 
during  that  time,  and  ordered  that  he 
spend  one  day  per  week  for  one  year 
furnishing  community  service  without 
compensation.  There  is  little  evidence 
in  the  record  as  to  the  imderlying  facts 
that  led  to  Respondent’s  convictions. 
The  Respondent  however,  testified  at 
the  hearing  that  the  convictions  were 
the  result  of  his  making  up  permanent 
placement  dates  for  transcutaneous 
electrical  nerve  stimulators  (TENS)  to 
assure  prospectively  that  he  was 
reimbiursed  when  the  TENS  were 
actually  placed  on  his  patients. 

As  a  result  of  his  mail  fraud 
convictions,  on  October  21, 1981,  the 
Board  of  Osteopathic  Examiners  of  the 
State  of  Arizona  placed  the 
Respondent’s  license  to  practice 
osteopathic  medicine  on  probation  for 
three  years  to  nm  concurrently  with  the 
criminal  probation.  Also  as  a  result  of 
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his  convictions,  on  December  9, 1981, 
the  Respondent  was  suspended  hom 
participation  in  the  Medicare  program 
by  the  United  States  Department  of 
Health  and  Human  Services  (HHS). 
Recognizing  that  the  offenses  were  not 
of  long  duration  and  there  were  no 
adverse  impacts  on  program  patients. 
Respondent’s  Medicare  privileges  were 
r0st  01*60! 

On  July  1, 1981,  the  United  States  of 
America  filed  a  civil  complaint  against 
the  Respondent  in  the  United  States 
District  Court  for  the  District  of  Arizona 
seeking  a  judgment  in  excess  of  $44,000 
based  upon  Respondent’s  filing  of 
fourteen  false,  fictitious,  and  fraudulent 
Medicare  claims.  On  January  11, 1982, 
the  court  approved  a  consent  judgment 
whereby  the  Respondent  agreed  to  pay 
a  civil  fine  of  $8,265.60. 

In  1987,  based  upon  reports  that 
Respondent  was  excessively  purchasing 
anorectic  controlled  substances,  DEA 
and  the  Board  of  Osteopathic  Examiners 
of  the  State  of  Arizona  (BOE)  initiated 
an  investigation  of  Respondent.  On 
September  28. 1988,  pursuant  to  an 
administrative  inspection  warrant,  DEA 
and  BOE  investigators  conducted  em 
accountability  audit  at  Respondent’s 
office  located  at  344  West  Ajo,  Tucson, 
Arizona,  covering  the  period  February  1, 
1987  through  September  28, 1988.  The 
audit  revealed  a  shortage  of 
approximately  190,000  to  203,000 
dosage  units  of  Schedule  IB  and  IV 
controlled  substances,  recordkeeping 
deficiencies  and  security  violations.  As 
a  result  of  the  audit,  on  April  11, 1989, 
a  civil  complaint  was  filed  against 
Respondent,  doing  business  as  Tucson 
Family  Practice  Clinic,  in  the  United 
States  District  Court  for  the  District  of 
Arizona,  seeking  civil  penalties  in 
excess  of  $375,000  for  violations  of  the 
Controlled  Substances  Act.  A  consent 
judgment  was  approved  on  E)ecember 
18, 1989,  in  which  the  Respondent 
admitted  various  allegations  in  the 
complaint  and  the  United  States  agreed 
to  dismiss  the  other  counts  with 
prejudice.  Subsequently,  on  March  13, 
19^,  the  court  ordered  that  Respondent 
pay  a  civil  penalty  of  $40,000. 

After  completion  of  the  civil 
proceedings,  on  May  4, 1990,  DEA 
issued  an  Order  to  Show  Cause 
proposing  to  revoke  Respondent’s  DEA 
Certificate  of  Registration.  A  hearing 
was  held  before  an  Administrative  Law 
Judge  in  September  1991.  No  decision 
was  rendered  by  the  Administrative 
Law  Judge,  since  the  parties  entered  into 
a  Memorandum  of  Agreement  in  early 
1992.  The  agreement  permitted  the 
Respondent  to  retain  his  DEA 
registration  subject  to  certain  terms  and 
conditions  for  a  period  of  two  years.  For 


instance,  the  Respondent  was 
prohibited  from  prescribing, 
administering,  dispensing,  or  possessing 
any  Schedule  II  controlled  substances 
for  purposes  of  weight  reduction  or 
control  of  obesity.  The  Respondent 
further  agreed  that  when  prescribing, 
administering  and/or  dispensing 
Schedule  IB,  IV  and  V  controlled 
substances  for  purposes  of  weight 
reduction  or  control  of  obesity,  he 
would  be  limited  to  periods  of  time  as 
recommended  in  the  current  Physicians’ 
Desk  Reference  (PDR),  and  that  the 
phrase  “short  term’’  as  used  in  the  PDR 
will  mean  up  to  eight  weeks.  In 
addition.  Respondent  agreed  to  conduct 
accountability  audits  on  a  daily  basis, 
and  to  notify  the  DEA  investigator  of 
any  change  in  his  business  addresses. 

Following  execution  of  the 
Memorandum  of  Agreement,  in 
September  1992,  Respondent  moved  to 
Mississippi  and  commuted  to  his 
practice  in  Arizona.  On  October  8, 1992, 
Respondent  sought  medical  licensure  in 
the  State  of  Mississippi.  On  the 
licensure  questionnaire.  Respondent 
denied  ever  having  his  DEA  Certificate 
of  Registration  revoked  or  restricted 
even  though  his  DEA  registration  was 
restricted  approximately  eight  months 
earlier  when  the  Memorandum  of 
Agreement  was  executed.  As  a  result  of 
his  responses,  the  Mississippi  State 
Board  of  Medical  Licensure  (Mississippi 
Board)  issued  a  letter  to  Respondent 
dated  December  18, 1992,  advising  him 
that  if  he  wished  to  pursue  his 
application  for  licensure  in  Mississippi 
an  “Order  to  Show  Cause’’  would  be 
issued.  Respondent  testified  at  the 
hearing  that  he  attempted  to  honestly 
complete  the  Mississippi  licensiure 
questionnaire,  however,  in  light  of  the 
Mississippi  Board’s  letter,  he  decided  to 
move  to  Michigan  rather  than  pursue 
medical  licensme  in  Mississippi. 

On  October  20, 1992,  Respondent 
contacted  DEA  and  expressed  concern 
that  one  of  his  employees  at  his  Arizona 
office  may  have  diverted  controlled 
substances.  Consequently,  DEA 
investigators  went  to  Respondent’s 
Arizona  clinic  on  October  26, 1992,  to 
conduct  an  accountability  audit.  The 
employee  present  dining  the  audit 
indicated  ffiat  she  had  bran  instructed 
by  Respondent  to  cooperate  fully  in  the 
investigation.  The  audit  covered  an 
approximate  10  month  period  in  1992 
and  revealed  a  shortage  of  56  dosage 
units.  At  the  hearing  in  this  matter,  the 
DEA  investigator  described  the  shortage 
as  “very  good  for  that  length  of  time 
with  the  quantity^that  he  was 
dispensing;  very  good.’’  The  investigator 
also  indicated  that  he  was  “very 


satisfied’’,  and  felt  no  further  action  was 
necessary. 

By  November  of  1992,  the  Respondent 
decided  not  to  return  to  Arizona,  since 
a  bench  warrant  had  been  issued  for 
spousal  maintenance  and  child  support 
arrearages.  Respondent  testified  at  the 
hearing  before  Judge  Tenney  that  all 
attempts  to  obtain  physician  coverage 
for  his  Arizona  practice  were 
unsuccessful.  He  then  contacted  the 
Arizona  Nursing  Board  (Nursing  Board) 
and  based  upon  information  from  the 
Nursing  Board,  Respondent  believed 
that  it  was  permissible  for  a  nurse 
practitioner  to  dispense  controlled 
substances  without  a  physician  present. 
According  to  the  Respondent  the 
Nursing  Board  stated  that:  (l)  a  nurse 
practitioner,  duly  licensed  in  the  State 
of  Arizona,  is  permitted  to  prescribe  and 
dispense  controlled  substances;  (2)  the 
presence  of  a. physician  on  site  would 
not  be  required;  and  (3)  nurse 
practitioners  are  able  to  conduct  their 
own  practices  without  the  supervision 
of  a  physician.  Respondent  then  hired  a 
nurse  practitioner,  who  was  left  in 
charge  of  his  Arizona  office,  and 
controlled  substances  were  dispensed 
without  the  direct  supervision  of  the 
Respondent. 

dn  December  7, 1992,  investigators  of 
DEA  and  BOE  went  to  Respondent’s 
Arizona  office  to  investigate  whether 
controlled  substances  were  being 
dispensed  yv^ithout  a  physician  on  the 
premises.  An  individual,  identified  as 
Respondent’s  advisor,  was  present  and 
the  investigators  provided  him  with  a 
copy  of  Arizona  ^vised  Statutes  §  32- 
1871(D)  which  states  that  a  physician 
“shall  provide  direct  supervision  of  a 
muse  or  attendant  involved  in  the 
dispensing  process.’’  The  section  further 
provides  ffiat  the  term  “  ‘direct 
supervision’  moans  that  a  physician  is 
present  and  makes  the  determination  as 
to  the  legitimacy  or  the  advisability  of 
the  drugs  .  .  .  to  be  dispensed.’’  The 
investigators  advised  the  individual  that 
Respondent’s  office  should  be  shut 
down  since  controlled  substances  were 
being  dispensed  without  a  physician 
present.  The  individual  stated  that  he 
and  Respondent  had  done  extensive 
research  and  did  not  believe  that  there 
was  any  violation  of  the  law. 

Based  upon  conversations  with 
Respondent’s  advisor,  members  of 
Respondent’s  staB,  and  a  review  of  the 
records  maintained  at  Respondent’s 
office,  the  investigators  discovered  that 
controlled  substances  had  in  fact  been 
dispensed  from  Respondent’s  Arizona 
office  without  a  physician  present;  that 
anorectics  had  bran  dispensed  for 
periods  longer  than  eight  weeks  in 
violation  of  the  Memorandmn  of 
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Agreement;  and  that  audits  were  not 
consistently  taken  on  a  daily  basis  also 
in  violation  of  the  Memorandiun  of 
Agreement.  In  addition,  the 
investigators  discovered  that  in 
Respondent’s  absence,  employees  were 
dispensing  controlled  substances  to 
each  other  and  to  family  members. 

During  the  course  of  the  investigation, 
it  was  also  revealed  that  between  March 
1, 1993,  and  August  26, 1993,  while  in 
Michigan,  the  Respondent  wrote  or 
authorized  96  prescriptions  for 
controlled  substances  using  DEA 
Certificate  of  Registration  BS0321430 
issued  to  him  in  Arizona.  Respondent 
failed  to  notify  DEA  of  his  change  of 
address  to  Michigan  in  violation  of  the 
Memorandum  of  Agreement  and  failed 
to  obtain  a  modification  of  his 
registration  to  change  the  address  to 
Michigan  before  writing  or  authorizing 
these  prescriptions.  Respondent 
testified  at  the  hearing  in  this  matter 
that  he  thought  “that  all  of  his 
credentials  were  in  place  for  practicing 
medicine  and  prescribing’’  in  Michigan, 
and  that  he  “would  never  have  written 
any  of  those  prescriptions  at  Sparta 
Health  Center  [in  Michigan]  had  I  ^ 
known  my  control  [sic]  substance 
number  was  not  yet  valid.’’ 

Subsequently,  in  August  1993,  the 
DEA  investigators  contacted  the 
Respondent  and  advised  him  of  the 
violations  of  the  Memorandum  of 
Agreement.  During  the  conver^tion. 
Respondent  drniied  responsibility  for 
what  had  occurred  at  the  Arizona  clinic 
when  he  was  not  present.  At  the  hearing 
before  Judge  Tenney  however. 
Respondent  partly  blamed  incorrect 
advice  of  counsel  for  his  actions,  but 
also  admitted  failing  to  focus  on  his 
responsibilities,  and  that  he  “should 
have  kept  a  closer  look  over .  .  .  the 
control  logs.’’  Almost  immediately  after 
being  contacted  by  DEA,  the 
Respondent  requested  modification  of 
his  DEA  registrations  to  Michigan. 

During  the  hearing,  the  DEA 
investigator  acknowledged  that  he  and 
the  Respondent  have  always  had  a  good 
working  relationship,  and  have 
exhibit^  a  spirit  of  cooperation  and 
forthrightness  in  their  dealings  with  one 
another.  He  further  indicated  that  they 
have  “always  tried  to  accommodate 
each  other.’’ 

On  the  day  of  the  hearing,  the  Arizona 
Board  of  Osteopathic  Examiners  served 
a  complaint  upon  the  Respondent.  The 
complaint  was  based,,  in  part,  on  the 
Respondent’s  failure  to  directly 
supervise  his  employees  in  late  1992. 
However,  there  is  nothing  in  the  record 
to  indicate  the  disposition  of  this 
complaint. 


At  the  time  of  the  hearing  before 
Judge  Tenney,  Respondent  was  working 
at  HOHC.  The  Vice  President  of 
Operations  for  HOHC  (Vice  President) 
testified  on  behalf  of  Respondent  at  the 
hearing,  and  candidly  stated  that  “(the 
Respondent]  has  made  a  lot  of  glaring 
mistakes  *  *  *.  I  would  even  go  so  far 
as  to  say  they’ve  been  real  dumb.’’ 
Nonetheless,  the  Vice  President  testified 
that  he  was  impressed  with 
Respondent’s  abilities;  that  Respondent 
“does  occupational  medicine  very 
well’’;  that  Respondent  is  a  “quality 
physician’’;  that  Respondent  “relates  to 
people  [and  h]e  knows  what  he’s 
doing’’;  and  that  his  diagnoses  are 
“fine”. 

The  Vice  President  testified  that 
Respondent’s  lack  of  a  DEA  registration 
is  “somewhat  limiting”,  and  if 
Respondent’s  request  for  modification 
were  granted,  HOHC  would  be  willing 
to  comply  with  any  type  of  auditing  or 
monitoring  systems  that  would  enable 
Respondent  to  handle  controlled 
substances  at  HOHC.  Respondent,  when 
testifying  about  his  past  and  current 
employment,  stated  that  he  was  not 
interested  in  dispensing  controlled 
substances  anymore  and  he  will  “never 
again”  take  on  that  degree  of 
responsibility  that  was  associated  with 
his  former  position  as  medical  director 
of  a  multi-location  facility.  However, 
subsequent  to  the  hearing,  an  attorney 
representing  HOHC  informed  DEA  in  a 
letter  dated  October  23, 1995,  that  the 
Respondent  and  the  Vice  President  were 
no  longer  employed  by  HOHC. 

Documentary  evidence  is  in  the 
record  that  indicates  that  Respondent 
falsified  two  of  his  applications  fifed 
with  DEA.  On  his  Dumber  18, 1990 
application  for  registration,  and  his 
February  13, 1992  renewal  application. 
Respondent  answered  “No”  to  the 
question  which  asks  whether  his  State 
professional  license  was  ever  “revoked, 
suspended,  denied,  restricted  or  placed 
on  probation,”  when  in  fact  his  license 
to  practice  osteopathic  medicine  had 
been  placed  on  probation  for  three  years 
in  1981.  In  addition,  on  his  February  13, 
1992  renewal  application.  Respondent 
answered  “No”  to  the  question  which 
asks  whether  his  Federal  controlled 
substance  registration  was  “revoked, 
suspended,  restricted  or  denied”. 
Tet^ically,  there  was  no  falsification 
regarding  this  answer  since  the 
Memorandum  of  Agreement  which 
imposed  restrictions  on  Respondent’s 
DEA  registration,  while  signed  by 
Respondent  on  January  7, 1992,  was  not 
actually  fully  executed  imtil  February 
24, 1992,  after  the  renewal  application 
was  submitted. 


Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered; 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
cdtatrolled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Sdiwarz,  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16,422  (1989). 

In  this  case,  factors  one,  two,  four  and 
five  are  relevant  in  determining  whether 
the  Respondent’s  continued  registration 
would  be  inconsistent  with  the  public 
interest.  As  to  factor  one, 
“recommendation  of  the  appropriate 
licensing  board  *  *  in  1981,  the 
Arizona  Board  of  Osteopathic 
Examiners  placed  Respondent’s  license 
on  probation  for  three  years,  based  upon 
his  mail  fraud  convictions.  However, 
the  Acting  Deputy  Administrator 
attaches  very  little  significance  to  this 
action  since  it  occur^  approximately 
15  years  ago  and  did  not  involve  his 
handling  of  controlled  substances.  The 
State  of  Arizona  did  file  a  complaint 
against  the  Respondent  in  1995, 
however,  there  is  no  evidence  in  the 
record  as  to  the  disposition.  In  addition, 
there  is  no  evidence  in  the  record  that 
the  State  of  Michigan  has  taken  any 
action  against  Respondent’s  license  to 
practice  osteopathic  medicine  in  that 
state.  Thus  the  Acting  Deputy 
Administrator  concludes  that  factor  one 
is  of  little  relevance  in  determining  the 
public  interest  in  this  case. 

As  to  factor  two,  the  Respondent’s 
“experience  in  dispensing  *  *  • 
controlled  substances,”  the  Acting 
Deputy  Administrator  agrees  with  Judge 
Tenney’s  conclusion  that  “[i]t  is  readily 
apparent  firom  the  evidence  that  the 
Respondent  has  demonstrated  an 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Notices 


53785 


inability  to  dispense  controlled 
substances  as  part  of  his  medical 
practice.”  The  1988  audit  revealed 
significant  overages  and  shortages  of 
various  Schedule  ni  and  IV  substances, 
as  well  as  other  recordkeeping  and 
security  violations,  resulting  in 
Respondent’s  payment  of  a  $40,000  civil 
penalty.  Althou^,  a  subsequent  audit 
in  1992  revealed  a  shortage  of  56  dosage 
units  over  a  10  month  period,  which 
according  to  the  DEA  investigator,  who 
testified  at  the  hearing,  was  “very  good 
for  that  length  of  time  with  the  quantity 
[Respondent]  was  dispensing,” 
Respondent  continued  to  have  other 
problems  with  his  dispensing  of 
controlled  substances.  He  violated  the 
Memorandum  of  Agreement  by  failing 
to  conduct  daily  audits  of  the 
dispensing  of  controlled  substances 
from  his  Arizona  office,  and  by 
dispensing  controlled  substances  to 
individuals  for  weight  reduction  or 
control  of  obesity  for  longer  than  eight 
weeks.  Additionally,  he  allowed  the 
employees  at  his  Arizona  office  to 
dispense  controlled  substances  without 
adequate  supervision.  Respondent 
testified  at  the  hearing  that  based  upon 
advice  he  received  from  the  Arizona 
Nursing  Board  he  did  not  think,  that  he 
needed  to  be  present  when  controlled 
substances  were  dispensed  and  thought 
that  it  was  permissible  to  leave  a  nurse 
practitioner  in  charge  of  his  Arizona 
practice.  This  however  does  not  justify 
his  cavalier  behavior.  In  fact,  the 
Respondent  himself  readily  concedes 
that  he  “should  have  kept  a  closer  look 
over  *  *  *  the  control  logs.”  Thus, 
factor  three  is  significant  in  evaluating 
the  public  interest  in  this  case. 

As  to  factor  four,  the  Respondent’s 
“[cjompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances”,  the  Respondent 
violated  Arizona  Revised  Statutes  §  32- 
1871,  by  failing  to  provide  direct 
supervision  to  his  employees  that 
dispensed  controlled  substances.  In 
addition,  the  Acting  Deputy 
Administrator  finds  that  Respondent 
violated  21  CFR  1301.71  by  failing  to 
“provide  effective  controls  and 
procedures  to  guard  against  theft  and 
diversion  of  controlled  substances.”  hi 
evaluating  a  registrant’s  practice,  a 
consideration  is  “(tjhe  adequacy  of 
supervision  over  employees  having 
access  to  *  *  *  storage  areas.”  21  CFR 
1301.71(b)(llh  Consequently,  factor 
four  is  relevant  in  determining  whether 
Respondent’s  continued  registration  is 
inconsistent  with  the  public  interest. 

As  to  factor  five,  the  Government 
argues  that  Respondent  has  “not 
demonstrated  an  ability  to  accept  the 
responsibilities  of  a  registration,” 


and  that  he  “has  attempted  to  shift  the 
blame  to  [others]  for  his  predicament.” 
However,  as  Judge  Tenney  noted  in  his 
opinion,  “[a]lthough  the  Respondent 
partly  blamed  improper  advice  of 
counsel  for  his  decisions,  he  also 
admitted  failing  to  focus  on  his 
responsibilities,  and  that  he  ’should 
have  kept  a  closer  look  over  *  *  *  the 
control  logs.’  ”  In  addition,  the 
Respondent’s  testimony  at  the  hearing 
indicated  that  he  recognizes  that  he  had 
problems  with  dispensing  controlled 
substances,  and  consequently  is  not 
interested  in  dispensing  controlled 
substances  in  the  future.  The  Acting 
Deputy  Administrator  concludes  that 
the  evidence  does  not  support  the 
Government’s  contentions  regarding 
factor  five. 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Tenney’s  conclusion 
that  factors  one  and  five  are  of  little 
significance,  but  that  the  Government 
has  established  a  prima  facie  case 
regarding  the  relevance  of  factors  two 
and  four  in  determining  the  public 
interest.  Therefore,  grounds  exist  to 
revoke  or  suspend  the  Respondent’s 
registration  as  inconsistent  with  the 
public  interest.  In  addition,  based  upon 
Respondent’s  material  falsification  of 
his  December  18, 1990  and  February  13, 
1992  applications  for  DEA  registration, 
grounds  exist  to  revoke  his  registration 
pursuant  to  21  U.S.C.  824(a)(1). 

The  Acting  Deputy  Administrator 
concludes  that  neither  complete 
revocation  nor  any  unrestricted 
registration  is  in  the  public  interest  at 
this  time.  Respondent  has  clearly  had 
problems  with  the  handling  of 
controlled  substances  in  the  past, 
however,  most,  if  not  all  of  those 
problems  stemmed  firom  his  significant 
responsibilities  at  his  prior  private 
practice  or  from  his  dispensing  of 
controlled  substances.  Judge  Tenney 
recommended  that  Respondent’s 
registration  not  be  revoked,  but  instead 
be  restricted,  inter  alia,  to  the  closely 
monitored  prescribing  of  Schedule  III, 

IV  and  V  controlled  substances  at 
HOHC,  or  at  another  DEA  approved 
facility.  As  the  letter  HOHC  attorney 
indicated,  the  Respondent  is  no  longer 
employed  at  HOHC.  The  Acting  Deputy 
Administrator  agrees  that  strict  controls 
must  be  imposed  upon  the  Respondent’s 
registration.  This  “will  allow  the 
Respondent  to  demonstrate  that  he  can 
responsibly  handle  controlled 
substances  in  his  medical  practice,  yet 
simultaneously  protect  the  public  by 
providing  a  mechanism  for  rapid 
detection  of  any  improper  activity 
related  to  controlled  substances.” 

Steven  M.  Gardner,  M.D.,  Docket  No. 
85-26,  51  Fed.  Reg.  12,576  (1986). 


However,  the  Acting  Deputy 
Administrator  concludes  that  with  these 
restrictions  in  place,  it  is  unnecessary 
for  the  Respondent  to  obtain  DEA’s 
prior  approval  regarding  the  specific 
setting  in  which  he  handles  controlled 
substances  as  was  recommended  by 
Judge  Tenney. 

The  Acting  Deputy  Administrator 
concludes  that  the  modification  of 
Respondent’s  DEA  Certificate  of 
Registration  (BS0321430)  from  Arizona 
to  Michigan  is  in  the  public  interest 
with  the  following  limitations  placed 
upon  the  registration: 

(1)  The  Respondent’s  controlled 
substance  handling  authority  shall  be 
limited  to  the  writing  of  prescriptions 
for  Schedule  IB,  IV  and  V  controlled 
substances  only.  He  shall  not  dispense, 
administer,  possess,  or  store  any 
controlled  substances.  The  only 
exception  to  this  limitation  is  Uiat  the 
Respondent  may  possess  controlled 
substances  which  are  medically 
necessary  for  his  own  use  and  which  he 
has  obtained  lawfully  frrom  another  duly 
authorized  physician. 

(2)  The  Respondent  shall  maintain  a 
log  of  all  prescriptions  that  he  issues.  At 
a  minimum,  the  log  shall  indicate  the 
date  that  the  prescription  was  written, 
the  name  of  the  patient  for  whom  it  was 
written,  and  the  name  and  dosage  of  the 
controlled  substance(s)  prescribed.  The 
Respondent  shall  mauitain  this  log  for  a 
period  of  three  years  from  the  efiective 
date  of  this  final  order.  Upon  request  by 
the  Special  Agent  in  Charge  of  the  DEA 
Detroit  Field  Division,  or  his  designee, 
the  Respondent  shall  submit  or 
otherwise  make  available  his 
prescription  log  for  inspection. 

(3)  By  the  effective  date  of  this  final 
order,  die  Respondent  shall  notify  the 
Special  Agent  in  Charge  of  the  DEA 
Detroit  Field  Divisipn,  or  his  designee, 
of  his  place  of  employment  at  that  time. 
Thereafter,  the  Respondent  shall 
immediately  notify  the  Special  Agent  in 
Charge  of  the  DEA  Detroit  Field 
Division,  or  his  designee,  of  any  changes 
in  his  employment. 

(4)  These  restrictions  shall  remain  in 
effect  for  three  years  from  the  effective 
date  of  this  final  order. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BS0321430,  issued  to 
Michael  J.  Septer,  D.O.,  be  modified  by 
transferring  it  to  Michigan,  and  any 
pending  applications  be  granted,  with 
the  above  restrictions.  This  order  is 
effective  November  14, 1996. 
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Dated:  October  8, 1996. 

James  S.  Milford, 

Acting  Deputy  Administrator. 

(FR  Doc.  96-26321  Filed  10-11-96;  8:45  am] 
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Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comments  Requested 

action:  Notice  of  information  collection 
under  emergency  review. 

‘  The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
Math  the  emergency  review  procedures 
of  the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  bxim  the 
public  and  affected  agencies.  Emergency 
review  and  approval  of  this  collection 
has  been  requested  firom  OMB  by 
October  10, 1996.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Ms. 
Deborah  Bond,  202-395-7316, 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  Comments  are  encouraged 
and  will  be  accepted  until  December  16, 
1996.  Request  written  comments  and 
suggestions  firom  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Yoiu* 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Title  of  the  Form/Collection: 
Application — ^Alternative  Inspection 
Services. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-823.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

t4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  of 
Households.  The  collected  data  will  be 
used  to  determine  eligibility  for 
automated  inspections  programs  and  to 
secure  those  data  elements  necessary  to 
confirm  enrollment  at  the  time  of 
application  for  admission  to  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  500,000  respondents  at  70 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  583,000  annual  burden 
hovus. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  EXD  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  202-514- 
4319,  Department  Clearance  Officer, 
United  States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC  20530. 

Dated:  October  9, 1996. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  96-26326  Filed  10-11-96;  8:45  am] 
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Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  information  Collection 
Activities:  Proposed  collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Emergency  Review;  State 
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Juvenile  Corrections  Organization 
Survey. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  emergency  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  firom  the 
public  and  affected  agencies.  Emergency 
review  and  approval  of  this  collection 
has  been  requested  firom  CA4B  by 
November  1, 1996.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Ms.  Victoria  Wassmer,  202- 
395—5871,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 

Department  of  Justice  Desk  Officer, 
Washington,  DC,  20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this  collection 
is  also  being  imdertaken.  Comments  are 
encouraged  and  will  be  accepted  until 
December  16, 1996.  Request  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

(^erview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  State 
Juvenile  Corrections  Organization 
Survey. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  none  Office  of  Juvenile 
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Justice  and  Delinquency  Prevention, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  juvenile 
corrections  agencies.  Other:  None.  This 
collection  will  gather  specific 
information  on  the  various  State  statutes 
and  policies  that  affect  the  juvenile 
custody  rates  and  juvenile  custody 
populations  of  each  state.  This 
information  will  aid  in  the  analysis  of 
juvenile  corrections  data. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  51  respondents  at  an  average  6 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  306  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Joseph  Moone,  202-307-5929, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  Room  782,  633  Indiana  Avenue, 
NW,  Washington,  DC  20531. 

If.additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  202-514- 
4319,  Department  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC,  20530. 

Dated;  October  9, 1996. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

(FR  Doc.  96-26350  Filed  10-11-96;  8:45  am] 
BILUNG  CODE  4410-18-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Anthropological, 
Geographic  Sciences;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the  , 
following  six  meetings. 

Name:  Advisory  Panel  for  Anthropological 
and  Geographic  Sciences  (#1757). 

Date  and  Time:  October  25, 1996  8:30 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
920,  Arlington,  VA  22230. 

Contact  Person:  Dr.  John  E.  Yellen, 

Program  Director  for  Archaeology,  National 


Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1759. 

Agenda:  To  review  and  evaluate 
Archaeology  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  18-19, 199^ 

9:00  a.m.-5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
365,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Dennis  O’Rourke, 
Program  Director  for  Physical  Anthropology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  Physical 
Anthropology  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  24-25, 1996; 

9:00  a.m.-5:00  p.m. 

Place:  The  Hilton  Hotel,  San  Francisco, 

CA. 

Contact  Person:  Dr.  Stuart  Plattner, 

Program  Director  for  Culforal  Anthropology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703) 306-1758. 

Agenda:  To  review  and  evaluate  Cultural 
Anthropology  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  15, 1996;  9:00 
a.m-5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
365,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Stuart  Plattner, 

Program  Director  for  Cultural  Anthropology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703) 306-1758. 

Agenda:  To  review  and  evaluate  Cultiual 
Anthropology  Dissertation  proposals  as  part 
of  the  selection  process  for  awards. 

Date  and  Time:  November  24-26, 1996; 

9:00  a.m.-5:00  p.m. 

Place:  University  of  Southern  California, 
Los  Angeles,  California. 

Contact  Person:  Dr.  James  W.  Harrington, 
or  Thomas  Leinbach,  ftogram  Directors  for 
Geography,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1754. 

Agenda:  To  review  and  evaluate 
Geography  proposals  as  part  of  the  selection 
process  for  awards. 

Date  and  Time:  December  9-10, 1996;  9:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
365. 

Contact  Person:  Dr.  James  W.  Harrington,  . 
or  Thomas  Leinbach,  Program  Directors  for 
Geography,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1754. 

Agenda:  To  review  and  evaluate 
Geography  Dissertation  proposals  as  part  of 
the  selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act 

Dated:  October  8, 1996. 

M.  Rebecca  Winkler, 

Coiilmittee  Management  Officer. 

[FR  Doc.  96-26287  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  7555-41-M 


Advisory  Panel  for  Blomolecular 
Structure  and  Function;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Blomolecular 
Structure  and  Function — (1134)  (Panel  A). 

Date  and  Time:  Weckiesday,  Thursday,  and 
Friday,  November  6,  7,  8, 1996  8:30  a.m.  to 
5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  380,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Drs.  Marcia  Steinberg, 
and  P.C.  Huang,  Program  Directors  for 
Molecular  Biochemistry,  Room  655,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230.  (703/306-1443) 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Molecular 
Biochemistry  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  96-26294  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  7SS6-01-M 


Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences; 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences  (#1759). 

Date  and  Time:  December  4—5, 1996. 


I 
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Pfoce.’National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
970,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Jonathan  Leland, 
Program  Director  for  DRMS,  Division  for 
Social,  Behavioral  and  Economic  Research, 
National  Science  Foimdation,  Room  995, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1757. 

Agenda:  To  review  and  evaluate  DRMg 
proposals  as  part  of  the  selection  process  for 
awards. 

Date  and  Time:  November  1-2, 1996. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
380  and  390,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Eianiel  H.  Newlon, 
Program  Director  for  Economics,  Division  of 
Social,  Behavioral  and  Economic  Research, 
National  Science  Foimdation,  Room  380- 
390, 4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1753. 

Agenda:  To  review  and  evaluate 
Economics  proposals  as  part  of  the  selection 
process  for  awards. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Reason  for  Qosing:  The  propossds  being 
reviewed  include  iiiformation  of  a 
proprietary  or  confidential  nature,  including 
tec^cal  information;  financial  data,  such  as 
salaries;  and  personal  information 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  U.S.C 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  October  8, 1996. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-26288  Filed  10-11-96;  8:45  am] 
aajJNQ  CODE  756a-«1-M 


Committee  of  Visitors  for  Education 
and  Human  Resources;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
Meeting. 

Name:  Coimnittee  of  Visitors  for  EHR 
(#1119). 

Date  and  Time:  November  8, 1996  from 
8:00  AM  to  5:00  PM. 

Place:  Room  950,  NSF,  4210  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Paul  W.  Jennings, 
Division  of  Gradiute  Education,  Rm.  907N, 
NSF,  4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone  (703)  306-1696. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on  ^ 
proposals,  review  comments,  and  other 
pri^eged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Graduate  Research  Traineeship  Program  in 
the  Division  of  Graduate  Education. 


Reason  for  CIcsing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  include 
privileged  individuals  if  they  are  disclosed. 
If  discussions  were  open  to  ^e  public,  these 
matters  that  are  exempt  under  5  U.S.C  552b 
(c)(^  and  (6)  of  the  Govenunent  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

M.  Rdwcce  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  96-26290  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  7S66-01-M 


Advisory  Committee  for  Education  and 
Human  Resources:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources.  ^ 

Date  and  Time:  November  6, 1996, 10:15 
am;  November  7, 1996,  8:30  am. 

Place:  Arlington  Hilton  Hotel,  950  N. 
Stafford  Street,  Arlington,  VA  22230. 

Type  of  Meeting:  C^n. 

Contract  Person:  Peter  E.  Yankwich, 
Executive  Secretary,  Directorate  for 
Education  and  Human  Resources,  Room  830, 
Arlington,  VA  22230,  703-306-1670. 

Summary  Minutes:  May  be  obtained  fix>m 
contact  person  listed  above. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  for  Education  and  Human  Resources. 

Agenda:  Review  of  FY  1996  Programs  and 
Initiative  Strategic  Planning  for  FY  1997  and 
Beyond. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-26296  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  766S-01-M 


Advisory  Committee  for  Engineering; 
Committee  of  Visitors;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Engineering,  DMII COV  (1170). 

Date  and  Time:  November  6-7,  8:30  a.m.- 
5:00  p.m. 

Place:  Rm.  580,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Cmtact  Person:  Dr.  Joseph  Heimessey, 
Program  Director,  MOTI,  DMII;  Dr.  Donald 
Senich,  Senior  Staff  Advisor,  GOALI,  and  Mr. 
Paul  Herrer,  Senior  Advisor  for  Planning, 
Technology  Evaluation,  Engineering, 

Division  of  Design,  Manufacture,  and 
Industrial  Innovation,  National  Science 
Foundation,  4201  Wilson  Boulevard, 


Arlington,  VA  22230.  Telephone:  (703)  306- 
1300. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Management  of  Technological  limovation 
(MOn);  Grant  Opportunity  for  Academic 
Liaison  with  Industry  (GOALI);  and  Special 
Studies  and  Assessments  programs. 

Reason  for  Qosing:  The  meeting  is  closed 
to  the  public  because  the  Coimnittee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  aihd  personal 
information  that  could  ham  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-26295  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  7555-01-M 


Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  Engineering 
Education  and  Centers  (#173). 

Date/Thne:  November  4, 1996,  7:30  ajn.- 
5:30  p.m. 

Place:  National  Science  Foundation,  Room 
530, 4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Sue  Kemnitzer,  Deputy 
Division  Director,  Engineering  Education  and 
Centers  Division,  National  Science 
Foundation,  Room  585, 4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Research  Experience  for 
Undergraduate  Program  as  p^  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as  \ 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-26291  Filed  10-11-96;  8:45  am) 

BILUNQ  CODE  75SS-01-M 
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Advisory  Panel  for  Genetics;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics  (1149) 
(Panel  A). 

Date  and  Time:  Monday,  November  4, 

1996  through  Wednesday,  November  6, 1996, 
8:30  a.m.  to  5:00  p.m. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Ty^  of  Meeting:  Closed. 

Contact  Person:  Dr.  Philip  Haniman 
(Program  Director)  for  Microbial  Genetics, 
Division  of  Molecular  and  Cellular 
Biosciences,  Room  655,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1439. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Bnancial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Mircrobial 
Genetics  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(PR  Doc.  96-26292  Filed  10-11-96;  8:45  am] 
BILLING  CODE  7566-01-M 


Advisory  Panel  for  Genetics;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics  (1149) 
Panel  B. 

Date  and  Time:  November  4-6, 1996,  8:30 
a.m.  to  5  p.m. 

Place:  Room  310,  National  Science 
Foundation  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting.  Closed. 

Contact  Person:  Dr.  DeLill  Nasser,  Program 
Director  for  Eukaryotic  Genetics,  Division  of 
Molecular  and  Cellular  Biosciences,  Room 
655,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone  (703)  306-1439. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financi^  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Eukaryotic  Genetics 
Program  as  part  of  the  selection  process  for 
awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  96-26293  Filed  10-11-96;  8:45  am) 
BILUNO  CODE  7S86-01-M 


Advisory  Panel  for  Infrastructure, 
Methods,  and  Science  Studies;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Infrastructure, 
Methods,  and  Science  Studies  #1760. 

Date  and  Time:  November  7-8, 1996;  8:30 
a.m.-5:00  p.m.. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
920,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Rachelle  D.  Hollander, 
Program  Director  for  Ethics  and  Values 
Studies,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Va  22230. 
Telephone:  (703)  306-1743. 

Agenda:  to  review  and  evaluate  Ethics  and 
Values  Studies  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  15-16, 1996; 
8:30  a.m.-5:00  p.m. 

Place:  Holiday  Inn,  915  E.  Apache 
Boulevard,  California  Room,  Tempe,  AZ 
85281. 

Contact  Person:  Dr.  Edward  J.  Hackett, 
Program  Director  Science  and  Technology 
Studies,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1760. 

Agenda:  To  review  and  evaluate  Science 
and  Technology  Studies  proposals  as  part  of 
the  selection  process  for  awards. 

Date  and  Time:  November  22-23, 1996; 
8:30  a.m.-5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
320,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Cbeiyl  L.  Eavey, 
Program  Director  for  Methodology, 
Measurement  and  Statistics,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
‘Arlington,  VA  22230.  Telephone:  (703)  306- 
1729. 

Agenda:  To  review  and  evaluate 
Methodology,  Measurement  and  Statistics 
proposals  as  part  of  the  selection  process  for 
awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  8, 1996. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-26289  Filed  10-11-96;  8:45  am] 

BILUNQ  CODE  7S66-4>1-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Administrator  v.  Willette,  et  al. 

AGENCY:  National  Transportation  Safety 
Board. 

ACTION:  Notice  of  Oral  Argument. 

SUMMARY:  The  National  Transportation 
Safety  Board  gives  notice  that  it  has 
scheduled  oral  argument  in  a 
consolidated  case  pending  before  the 
Board.  The  cases,  SE-13961-3, 
Administrator  v.  Willette,  et  al.,  involve 
the  applicability  of  the  Federal  Aviation 
Administration’s  Advisory  Qrcular 
120-56,  “Air  Carrier  Voluntary 
Disclosure  Reporting  Procedures,”  to 
individual  airmen  and  crew, 

DATE:  Oral  argument  will  be  held  at  3:00 
P.M.,  October  28, 1996,  at  the  NTSB 
headquarters,  490  L’Enfant  Plaza  East, 
S.'W.,  Washington,  D.C.  20594. 

FOR  FURTHER  INFORMATION  CONTACT: 
Althea  Walker,  (202)  314-6080. 
SUPPLBMENTARY  INFORMATION:  The 
public  is  invited  to  attend  and  observe 
the  oral  argument.  Audience 
participation  will  not  be  permitted, 
however. 

Dated:  October  7, 1996. 

Daniel  D.  Campbell, 

General  Counsel.  i 

[FR  Doc.  96-26107  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Wisconsin  Public  Service  Company, 
Wisconsin  Power  and  Light  Company, 
Madison  Gas  and  Electric  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

[Docket  No.  50-305] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
43  issued  to  Wisconsin  Public  Service 
Corporation,  Wisconsin  Power  and 
Light  Company,  and  Madison  Gas  and 
Electric  Company  (the  licensee),  for 
operation  of  the  Kewaunee  Nuclear 
Power  Plant,  located  in  Kewaunee 
County,  Wisconsin. 

The  proposed  amendment  would 
change  T^dmical  Specification  (TS) 
requirements  related  to  steam  generator 
tubes  to  allow  a  laser-welded  repair  of 
Westinghouse  hybrid  expansion  joint 
(HEJl  sleeved  steam  generator  tubes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

^e  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  haz^s  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazels  consideration,  which  is 
presented  below: 

1.  Operation  of  the  KNPP  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

The  laser  weld  repair  of  HEJ  sleeved 
tubes  will  not  affect  the  tube,  sleeve  or 
weld  stress  conditions  or  fatigue  usage 
factors  such  that  the  limits  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  are 
exceeded.  Strain  gauge  testing  of  the 
laser-weld  repair^  sleeved  tubes 
indicates  tube  far  field  stresses  above 
and  below  the  upper  HEJ  are  similar. 
The  magnitude  of  these  stresses  are 
slightly  less  than  those  associated  with 
far  field  residual  stresses  for  the  two 
most  recent  domestic  LWS  programs. 
Accelerated  corrosion  testing  of  the 
prototypic  repair  welds  in  special 
fixtiues  designed  to  simulated  locked 
tube  configuration  show  that  the 
expected  lifetime  of  the  repair  welds 
exceeds  the  current  license.  Therefore, 
use  of  the  laser-welded  repair  process 
will  not  result  in  an  increased 
probability  of  an  accident  previously 
evaluated. 


A  post  weld  UT  inspection  will  be 
required  to  verify  minimiun  acceptable 
weld  thickness  to  ensure  that  weld 
stresses  do  not  exceed  ASME  Code 
limits  for  both  stress  intensity  and 
fatigue  usage.  Leakage  testing  of  LWS 
joints  at  pressure  conditions  far 
exceeding  any  plant  normal  or  faulted 
conditions  indicate  the  weld  is  leaktight 
at  all  plant  conditions.  Mechanical 
testing  of  7/8  inch  laser  welded 
tubesheet  sleeves  installed  in  roll 
expanded  tubes  has  shown  that  the 
individual  joint  .structmal  strength  of 
Alloy  690  laser  welded  sleeves  under 
normal,  upset  and  faulted  conditions 
provides  margin  to  acceptable  limits. 
These  acceptance  limits  bound  the  most 
limiting  (3  times  normal  operating 
pressure  deferential)  recommend^  by 
RG  1.121. 

Tbe  HEJ  sleeve  pluming  limit  as 
currently  defined  in  me  TSs  is 
reduced  fiY)m  31%  to  24%  throughwall 
due  to  the  use  of  ASME  code  minimum 
material  property  values  for  the  sleeve 
material.  A  parent  tube  plugging  limit  of 
50%  continues  to  apply  to  the  tube 
length  adjacent  to  and  above  the  weld. 
Minimum  wall  thickness  requirements 
(used  for  developing  the  depth  based 
plugging  limit  for  the  sleeve)  are 
determined  using  the  guidance  of  RG 
1.121  and  the  pressure  stress  equation  of 
Section  m  of  the  ASME  Code. 

The  hypothetical  consequences  of 
failure  of  the  laser-welded  repaired  HEJ 
would  be  bounded  by  the  current  SG 
tube  rupture  analysis  covered  in  the 
KNPP  Updated  Safety  Analysis  Report. 
Due  to  the  slight  reduction  in  diameter 
caused  by  the  sleeve  wall  thickness, 
primary  coolant  release  rates  would  be 
slightly  less  than  assumed  for  the  SGTR, 
and  therefore  would  result  in  lower 
primary  fluid  mass  release  to  the 
second[^  system.  For  a  postulated 
break  location  immediately  above  the 
repair  weld  the  metal-to-metal 
interference  fit  provided  by  the  original 
roll  expansion  would  greatly  reduce 
leak  rates.  Tube  fixity  conditions  in  the 
Kewaunee  SGs  at  the  support  plate 
intersections  are  such  tlut  sufficient 
resistance  to  end  cap  loads  are  believed 
to  be  provided,  therefore,  axial  motion 
of  the  postulated  separated  tube  is  not 
expected  to  occur,  and  leak  rates  would 
be  expected  to  be  well  below  make-up 
cap^ity. 

ITie  laser  weld  repair  process  does  not 
change  existing  reactor  coolant  system 
flow  conditions,  therefore,  existing 
LOCA  analysis  results  will  be 
unaffected.  Plant  response  to  design 
basis  accidents  for  the  current  tube 
plugging  and  flow  conditions  are  not 
affected  by  the  repair  process;  no  new 
tube  diameter  restrictions  are 


introduced.  Therefore,  the  application 
of  the  repair  weld  will  not  increase  the 
consequences  of  a  previously  evaluated 
accident. 

2.  The  proposed  license  amendment 
request  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  fimm 
any  accident  previously  evaluated. 

Application  of  laser-welded  repair  of 
HEJ  sleeved  tubes  wrill  not  introduce 
significant  or  adverse  chcmges  to  the 
plant  design  basis.  The  general 
configuration  of  the  HEJ  sleeve  is 
una^cted  by  the  repair  weld  process. 
The  repair  process  also  does  not 
represent  a  potential  to  affect  any  other 
plant  component.  Stress  and  fatigue 
analysis  of  the  repair  has  shown  that  the 
ASME  Code  and  Regulatory  Guide  1.121 
criteria  are  not  exceeded.  Application  of 
the  laser  weld  repair  of  HEJ  sleeved 
tubes  maintains  overall  tul^  bundle 
structural  and  leakage  integrity  at  a  level 
consistent  to  that  of  the  originally 
supplied  tubing  during  all  plant 
conditions.  The  laser  weld  repair 
process  does  not  provide  a  mechanism 
resulting  in  an  accident  outside  of  the 
area  affected  by  the  repair.  Any 
hypothetical  accident  as  a  result  of 
potential  tube  or  sleeve  degradation  in 
the  repaired  portion  of  the  joint  is 
boimded  by  the  existing  tube  rupture 
accident  analysis.  Therefore,  use  of  the 
laser-welded  repair  process  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  license  amendment 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  laser  weld  repair  of  the  HEJ 
sleeved  tubes  has  been  shown  to  restore 
integrity  of  the  tube  bundle  consistent 
with  its  original  design  basis  conditions, 
i.e.,  tube/sleeve  operational  and  faulted 
load  stresses  and  cumulative  fatigue 
usage  are  bounded  by  the  ASME  Code 
requirements  and  the  repaired  tubes  are 
lesi^ght  under  all  plant  conditions. 
Application  of  the  laser-welded  repair 
will  not  result  in  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standaMs  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 
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Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  SO-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  preventing 
startup  of  the  facility,  the  Ccnnmission 
may  issue  the  license  amendment  before 
the  expiration  of  the  30-day  notice 
period,  provided  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  The  final  determination 
will  consider  all  public  and  State 
comments  received.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infietfuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commissitin, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  TVo  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washinrton,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  14, 1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Docvunent  Room,.the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Wisconsin,  Cofirin  Library, 
2420  Nicolet  Drive,  Green  Bay, 
Wisconsin.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 


the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  Or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  emd  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  a^ve. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 


proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner, 
promptly  so  inform  the  Commission  by 
a  toll-firee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Num^r  N1023  and  the 
following  message  addressed  to  Gail  H. 
Marcus:  petitioner’s  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
EX^  20555,  and  to  Gerald  Chamoff,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037,  attomw  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petiticms, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dat^  September  6, 1996, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  Wisconsin,  Cofiin 
Library,  2420  Nicolet  Drive,  Green  Bay, 
Wisconsin. 

Dated  at  Rockville,  Maryland,  this  9th 
day  of  Octobm'  1996. 

For  the  Nuclear  Regulatory  Commission. 
Richard  J.  Laufar, 

Project  Manager,  Project  Directorate  111-3 
Division  of  Reactor  Projects — UI/IV.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  96-26304  Filed  10-11-96;  8:45  am] 
NLUNQ  CODE  7SM-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

interest  Assumption  for  Determining 
Variabio-Rate  Premium;  interest  on 
Late  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
SinglShEmpioyer  Plan  Termination 
Liability  and  Muitiempioyer  WKhdrawai 
Liabiiity;  interest  Assumptions  for 
Multiemployer  Plan  Vahi^ons 
Followirig  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations^  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC’s  home 
page  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  October  1996.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occuring 
in  November  1996.  The  interest  rates  for 
late  premiiun  payments  under  part  4007 
and  for  underpayments  and 


overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  muitiempioyer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  fourth  quarter 
(October  throu^  December)  of  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024 (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 
Variable-rate  Premiums ' 

Section  4006(a)(3)(E)(iii)(U)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC’s  regulation  on  Premium  Rates 
(29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan’s  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currently  80  percent)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  “premium 
payment  year’’).  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  October  1996  (i.e.,  80  percent  of  the 
yield  figure  for  September  1996)  is  5.62 
percent.  The  following  table  lists  the 
assiuned  interest  rates  to  be  used  in 
determining  variable-rate  premiums  for 
premium  pa3nnent  years  beginning 
between  November  1995  and  October 
1996. 


For  premium  payment  years 

,  The  required 

beginning  in: 

interest  rate  is: 

November  1995  . 

5.10 

December  1995  . 

5.01 

January  1996  . . 

4.85 

Februsuy  1996  . 

4.84 

March  1996  . . 

4.99 

April  1996 . 

5.28 

May  1996  . 

5.43 

June  1996  . 

5.54 

July  1996  . . . . 

5.65 

August  1996 . 

5.62 

Se^ember  1996  . 

5.47 

October  1996  . 

5.62 

Late  Premium  Payments; 
Underpa3rments  and  Overpayments  of 
Sin^e-mnployer  Plan  Termination 
Liability 

SecticHi  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC’s  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premimn  payments  at  the  rate 


established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 

§  4062.7  of  the  PBGC’s  regulation  on 
Liability  for  Termination  of  Single¬ 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
cr^ited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under'Bection  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the 
fourth  quarter  (October  through 
December)  of  1996,  as  annoimced  by  the 
IRS,  is  9  percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


Interest  rate 
(percent) 


Through — 


3/31/91  . 
12/31/91 
3/31/92  . 
9/30/92  . 
6/30/94  . 
9/30/94  . 
3/31/95  . 
6/30/95  . 
3/31/96  . 
6/30/96  . 
12/31/96 


10/1/89 
4/1/91  . 
1/1/92  . 
4/1/92  . 
10/1/92 
7/1/94  . 
10/1/94 
4/1/95  . 
7/1/95  . 
4/1/96  . 
7/1/96  . 


Underpayments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 


Section  4219.32(b)  of  the  PBGC’s 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219^ 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  (“Selected 
Interest  Rates’’).  The  rate  for  the  fourth 
quarter  (October  through  December)  of 
1996  (i.e.,  the  rate  reported  for 
September  16, 1996)  is  8.25  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


oo>coN.aoa>oo>eo 
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From — 

Through— 

Interest  rate 
(percent) 

4/1/90  . 

3/31/91  . 

10.00 

4/1/91  . 

6/30/91  . 

9.00 

7/1/91  . 

9/30/91  . 

8.50 

KVI/OI  . 

12/31/91  . 

8.00 

1/1/92  . 

3/31/92  . 

7.50 

4/1/92  . 

9/30/92  . 

6.50 

10/1/92  . . 

6/30/94  . 

6.00 

7/1/94  . 

9/30/94  . 

7.25 

10/1/94  . 

12/31/94  . 

7.75 

1/1/95  . 

3/31/95  . 

8.50 

4/1/95  . 

9/30/95  . 

9.00 

10/1/95  . 

3/31/96  . 

8.75 

4/1/96  . 

12/31/96  . 

8.25 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 
The  PBGC’s  regulation  on  Ehities  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  imder  the  PBGC’s 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
November  1996  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today’s  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  October  1996. 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  96-26344  Filed  10-11-96;  8:45  am) 
BHJJNQ  cooe  770a-41-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  7, 1996. 

A  closed  meeting  will  be  held  on 
Wednesday,  October  9, 1996,  at  9:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matter  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 


(10),  permit  consideration  of  the 
scheduled  matter  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  item  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
October  9, 1996,  at  9:00  a.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Commissioner  Himt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  10, 1996. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-26553  Filed  10-10-96;  3:52  pm) 
WUJNQ  CODE  aOKMM-M 


[Release  No.  34-37794;  File  Nos.  SR- 
BSECC-06-02;  SR~B8E-«6-06] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange  Ciearing  Corporation; 
Boston  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Ruie  Changes  To 
Modify  Sj^ialists’  Clearing  Fund 
Requirements 

October  7, 1996. 

On  June  14, 1996,  the  Boston  Stock 
Exchange  Clearing  Corporation 
(“BSECC”)  and  the  Boston  Stock 
Exchange,  Inc.  (“BSE”)  each  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  (File  Nos.  SR- 
BSECC-96-02)  and  SR-BSE-96-06, 
respectively)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”),^  to  modify  specialists’ 
clearing  fund  requirements.  On  July  23, 
1996,  BSECC  and  BSE  each  filed  an 
amendment  to  its  proposed  rule 
change.^  Notices  of  the  proposed  rule 
changes  were  published  in  the  Federal 
Register  on  August  16, 1996.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 


>  15  U.S.C.  §78s(bKl)  (1988). 

2  Letters  from  Karen  A.  Aluise,  Assistant  Vice 
President,  BSECX],  to  Mark  Steffensen,  Division  of 
Market  Regulation  (“Division”).  Ckimmission  (July 
19, 1996)  and  Karen  A.  Aluise,  Assistant  Vice 
President,  BSE.  to  Mark  Stefensen.  Division, 
Commission  (July  19, 1996). 

3  Securities  Exchange  Act  Release  Nos.  37552 
(August  9, 1996),  61  FR  42669  (BSECC)  and  37553 
(August  9. 1996).  61  FR  42670  (BSE). 


Commission  is  approving  the  proposed 
rule  changes. 

I.  Description 

BSECC’s  rule  change  amends  BSECC 
Rule  II,  Section  1  relating  to  the 
maintenance  and  purpose  of  BSECC’s 
clearing  fund  and  BSE’s  rule  change 
amends  Chapter  XXn,  Section  2(f)  of 
BSE’s  rules  regarding  specialists’ 
liquidating  equity  deposits.'* 

Specifically,  Section  2(f)  of  Chapter 
X)UI  of  BSE’s  rules  requires  specialists 
to  maintain  a  liquidating  equity  deposit 
of  $200,000  per  specialist  account  with 
BSECC  (“minimum  equity 
requirement”).  Section  2  of  BSECC  Rule 
n  requires  that  all  members  contribute 
$6,000  to  the  clearing  fund.^  Under  the 
rule  change,  BSECC  Rule  n.  Section  1 
has  been  amended  to  provide  that 
specialists  are  deemed  to  have  met  their 
clearing  fund  requirement  through  the 
minimum  equity  requirement  and  that 
the  amount  of  the  minimum  equity 
requirement  equal  to  the  required 
clearing  fund  deposit  is  deemed  to  be 
the  clearing  fund  deposit.  Additionally, 
Section  2(f)  of  Chapter  XXII  of  BSE’s 
rules  has  been  amended  to  provide  that 
the  minimum  equity  requirement  can  be 
utilized  by  BSECC  and  is  deemed  to  be 
clearing  fujid  up  to  the  amount  required 
to  be  deposited  as  clearing  fund 
pursuant  to  BSECC’s  rules.  This 
provision  only  applies  to  specialists  that 
are  members  of  BSECC. 

n.  Discussion 

The  Commission  believes  that  the 
proposed  rule  changes  are  consistent 
with  the  obligations  of  BSECC  under 
Section  17A  of  the  Act  and  the 
obligations  of  BSE  imder  Section  6  of 
the  Act.  Among  other  things.  Section 
6(b)(5)*  of  the  Act  requires  that  the  rules 
of  a  national  securities  exchange  be 
designed  to  protect  investors  and  the 
public  interest  and  Section 
17A(b)(3)(F)  7  of  the  Act  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  Permitting 


*  Pursuant  to  BSECX’s  rules,  a  specialist  is  a 
BSECX)  member  that  acts  as  a  specialist  on  the  floor 
of  BSE  and  on  whose  behalf  BSECC  guarantees 
settlement  of  all  trades  executed  by  such  member 
on  the  floor  of  BSE.  Pursuant  to  Chapter  XV, 
Section  1  of  BSE’s  rules,  a  BSE  member  may  be 
registered  as  a  specialist  upon  application  to  and 
with  the  consent  of  BSE. 

>  BSECC  Rule  B,  Section  5  specifies  the  use  and 
application  of  clearing  fund.  Paragraph  (d)  of  that 
s^ion  provides  that  clearing  fund  may  be  used  to 
discharge  a  member’s  liability  to  BSEC£,  BSE,  or 
Boston  Stock  Exchange  Service  Corporation. 

•  15  U.S.C.  §  78f(b)(5)  (1988). 

^  15  U.S.C.  S  78q-l  (b)(3)(F)  (1988). 
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specialists  to  satisfy  their  clearing  fund 
requirements  through  the  minimum 
equity  requirements  should  not  impair 
BSEcSc’s  obligations  to  safeguard 
securities  and  funds  in  its  custody  or 
control.  Moreover,  the  rule  changes 
clarify  that  a  portion  of  the  minimum 
equity  requirement  will  be  deemed 
clearing  fimd  for  purposes  of  BSECC’s 
rules  and  can  be  utilized  by  BSECC 
according  to  BSECC  Rule  n.  Section  5 
which  governs  the  use  and  application 
of  clearing  fund  deposits.  This  should 
help  to  protect  BSECC  from  the  risks 
associated  with  specialists’  default  and 
thereby  should  allow  BSE  to  protect 
investors  and  the  public  interest. 

m.  Conclusion 

Chi  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  widi  the 
requirements  of  the  Acl  and  in 
pa^cular  Sections  6  and  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  No.  SR- 
BSECC-96-2  and  SR-BSE-96-06)  be 
and  hereby  are  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-26341  Filed  10-11-96;  8:45  am] 
BHJJNQ  CODE  8010-01-M 


[Release  No.  34-37790;  RIe  No.  SR-CBOE- 
96-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Listing  and 
Trading  of  Options  on  the  Morgan 
Stanley  Multinational  index 

October  4, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
October  1, 1996,  the  Chicago  Board 
Options  Exchange,  Inc.  (“CTOE”  or 
“Exchange”)  fil^  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


■17  CFR  200.30-3(a)(12)  (1996). 
•  15  U.S.C.  §  788(b)(1). 


L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
cash-settled,  European-style  stock  index 
options  on  the  Morgan  Stanley 
Multinational  Index  (“Morgan  Stanley 
Multinational”  or  “Index”),  a  broad- 
based,  capitalization-weighted  index 
comprised  of  50  large  domestic 
companies. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tire  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  Eim)pean-style 
stock  index  options  on  the  Morgan 
Stanley  Multinational.  The  Morgan 
Stanley  Multinational  is  a  broad-based, 
capitalization-weighted  index  composed 
of  50  high-capitalization  domestic 
stocks. 

Index  Design.  The  Morgan  Stanley 
Multinational  has  been  designed  to 
measure  the  performance  of  certain  high 
capitalization  stocks.  The  Morgan 
Stanley  Multinational  is  a 
capitalization-weighted  index  with  each 
stock  affecting  the  Index  in  proportion 
to  its  market  capitalization.  Each  stock 
in  the  Index  is  eligible  for  options 
trading.^ 

On  July  17, 1996,  the  to  stocks  ranged 
in  capitalization  from  $4.7  billion  to 
$138.2  billion.  The  median 
capitalization  of  the  firms  in  the  Index 
was  $29.33  billion  while  the  average 
capitalization  of  the  Index  components 
was  $37.1  billion.  The  largest  stock 
accounted  for  7.33%  of  the  total 
weighting  of  the  Index,  while  the 
smallest  accounted  for  0.25%.  The  five 
highest  weighted  stocks  accounted  for 
28.8%.  The  average  daily  trading 
volume  for  Index  components  during 


^  A  list  of  Index  components  is  available  at  the 
Commission  and  at  the  CBOE. 


the  six-month  period  ending  July  16, 

1996  was  1.93  million  shares. 

Calculation.  The  methodology  used  to 
calculate  the  value  of  the  Index  is 
similar  to  the  methodology  used  to 
calculate  the  value  of  other  well-known 
broad-based  indices.  The  level  of  the 
Index  reflects  the  total  market  value  of 
the  component  stocks  relative  to  a 
particular  base  period.  The  Morgan 
Stanley  Multinational  Index  base  date  is 
December  31, 1991,  when  the  index 
value  was  set  to  200.  The  Index  had  a 
closing  value  of  330.63  on  July  17, 1996. 
The  daily  calculation  of  the  Morgan 
Stanley  Multinational  Index  is 
computed  by  dividing  the  total  market 
value  of  the  companies  in  the  Index  by 
the  Index  Divisor.  The  Divisor  keeps  the 
Index  comparable  over  time  and  is 
adjusted  periodically  to  maintain  the 
Index.  The  values  of  the  Index  will  be 
calculated  by  the  (DBOE  and 
disseminated  at  15-second  intervals 
during  regular  CBOE  trading  hours  to 
market  information  vendors  via  Options 
Price  Reporting  Authority  (“OPRA”). 

Maintenance.  Index  maintenance 
includes  monitoring  and  completing  the 
adjustments  for  company  additions  and 
deletions,  share  changes,  stocdc  splits, 
stock  dividends  (other  than  an  ordinary 
cash  dividend),  stock  price  adjustments 
due  to  company  restructuring  or 
spinoffs.  Some  corporate  actions,  such 
as  stock  splits  and  stock  dividends, 
require  simple  changes  in  the  common 
shares  outstanding  and  the  stock  prices 
of  the  companies  in  the  Index.  Other 
corporate  actions,  such  as  share 
issuances,  change  the  market  value  of 
the  Index  and  require  an  index  divisor 
adjustment  as  well.  The  CBOE  will  refer 
all  such  non-routine  matters  and  other 
material  changes  to  the  Index  to  Morgan 
Stanley.  Over  time  the  number  of 
component  securities  in  the  Index  may 
change.  At  no  time  will  the  number  of 
securities  drop  to  less  than  30.  In  the 
event  of  a  stock  replacement,  the  divisor 
will  be  adjusted  as  may  be  necessary  to 
provide  continuity  in  values  of  the 
Index. 

Index  Option  Trading.  In  addition  to 
regular  Index  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
index  option  series  (“LEAPS”)  and 
reduced-value  LEAPS  on  the  Index.  For 
reduced-value  LEAPS,  the  underlying 
value  would  be  computed  at  one-tenth 
of  the  Index  level.  The  current  and 
closing  index  value  of  any  such 
reduc^-value  LEAP  will,  after  such 
initial  computation,  be  rounded  to  the 
nearest  one-hundredth. 

Strike  prices  will  be  set  to  bracket  the 
index  in  2V2  point  increments  for  strikes 
below  200  and  5  point  increments  above 
200.  The  minimum  tick  size  for  series 
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trading  below  $3  will  be  Vieth  and  for 
series  trading  above  $3  the  minimum 
tick  will  be  */hth.  The  trading  hours  for 
options  on  the  Index  will  be  from  8:30 
a.m.  to  3:15  p.m.  (Chicago  time). 

Exercise  and  Settiement.  The 
proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:15  p.m. 

(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  the 
Exchange  based  on  the  opening  prices  of 
the  component  seciurities  on  the 
business  day  prior  to  expiration.  If  a 
stock  fails  to  open  for  trading,  the  last 
available  price  on  the  stock  will  be  used 
in  the  calculation  of  the  index,  as  is 
done  for  currently  listed  indexes.  When 
the  last  trading  day  is  moved  because  of 
Exchange  holidays  (such  as  when  the 
CBOE  is  closed  on  the  Friday  before 
expiration),  the  last  trading  day  for 
expiring  options  will  be  Wednesday  and 
the  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  opening  of  regular  Thursday 
trading. 

Surveillance.  The  Exchange  will  use 
the  same  surveillance  procedures 
currently  utilized  for  each  of  the 
Exchange’s  other  index  options  to 
monitor  trading  in  Index  options  and 
Index  LEAPS  on  the  Morgan  Stanley 
Multinational.  For  siurveillance 
purposes,  the  Exchange  will  have 
complete  access  to  information 
rega^ng  trading  activity  in  the 
underlying  securities. 

Position  Limits.  The  Exchange 
proposes  to  establish  position  limits  for 
options  on  the  Morgan  Stanley 
Multinational  at  50,000  contracts  on 
either  side  of  the  market,  and  no  more 
than  30,000  of  such  contracts  may  be  in 
the  series  in  the  nearest  expiration 
month.  These  limits  are  roughly 
equivalent,  in  dollar  terms,  to  the  limits 
applicable  to  options  on  other  indices. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  be  applicable  to  Morgan 
Stanley  Multinational  options.  Broad- 
based  margin  rules  will  apply  to  the 
Index. 

Disclaimer  Language.  The  CBOE  is 
proposing  to  amend  Rule  24.14  in  order 
to  include  specified  reference  to  Morgan 
Stanley  as  entitled  to  the  benefit  of  the 
disclaimer  of  liability  in  respect  of  the 
Index. 


The  CBOE  believes  that  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  Morgan  Stanley 
Multinational  options.  The  CBOE  has 
also  been  informed  that  OPRA  recently 
added  an  additional  outgoing  high 
speed  line  firom  the  OPRA  processor  and 
thus  also  has  the  capacity  to  support  the 
new  series. 

2.  Statutory  Basis 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  geiieral  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  permit  trading 
in  options  based  on  the  Morgan  Stanley 
Multinational  pursuant  to  rules 
designed  to  prevent  fiaudulent  and 
manipulative  acts  and  practices,  and  to 
promote  just  and  equitable  principles  of 
trade,  and  thereby  will  provide 
investors  with  the  ability  to  invest  in 
options  based  on  an  additional  index. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifoctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Crnnmission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (1)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunmits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtmi  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
59  and  should  be  submitted  by 
November  5, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-26340  Filed  10-11-96;  8:45  am) 
BILUNQ  CODC  8010-41-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2894; 
Amendment  #1] 

North  Carolina;  Declaration  of  Disaster 
Loan  Area 

In  accordance  with  notices  fiom  the 
Federal  Emergency  Management  Agency 
dated  September  16  and  17, 1996, 
above-numbered  Declaration  is  hereby 
amended  to  include  Buncombe, 

Caswell,  Hertford,  Hyde,  Martin,  Pitt, 
Randolph,  and  Scotland  Counties  in  the 
State  of  North  Carolina  as  a  disaster  area 
due  to  diunages  caused  by  Hurricane 
Fran  beginning  on  September  5, 1996 
and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Chowan,  Dare,  Gates,  Madison,  Tyrrell, 
and  Yancey  in  the  State  of  North 
Carolina  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  4, 1996,  and  for  loans  for 
economic  injury  the  deadline  is  June  6, 
1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 


®  17  CFR  200.30-3(a)(12). 
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Dated:  September  27, 1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  96-26244  Filed  10-11-96;  8:45  am] 
BRJJNQ  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Area  *2899; 
Amendment  *1] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

In  accordance  with  a  notice  ficom  the 
Federal  Emergency  Management 
Agency,  effective  September  25, 1996, 
tlm  above-numbered  Declaration  is 
hereby  amended  to  include  Cumberland 
County,  Pennsylvania  as  a  disaster  area 
due  to  damages  caused  by  flooding 
associated  with  Tropical  Depression 
Fran  which  occurred  September  6-8, 

1996. 

In  addition,  applications  for  economic 
inju^  loans  from  small  businesses 
located  in  the  contiguous  Pennsylvania 
Counties  of  Adams  and  York  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  12, 1996,  and  for  loans  for 
economic  injury  the  deadline  is  Jime  13, 

1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  27, 1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  96-26243  Filed  10-11-96;  8:45  am] 

BEIMQ  CODE  802S-01-P 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1489). 
TME  AND  DATE:  10  a.m.  (CDT),  October 
16, 1996. 

PLACE:  University  Plaza  Hotel  and 
Ckmfarence  Center,  Hartland  D,  1021 
Wilkinson  Trace,  Bowling  Green, 
Kentucky. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
September  18, 1996. 

New  Boamess 

A — Budget  and  Financing 
Al.  Fiscal  Year  1996  Tax-Equivalent 
Payments. 


C— Energy 

Cl.  Supplement  to  Contract  No.  TV- 
95282V  with  Marathon  Consulting  Group, 
Incorporated,  to  provide  procurement 
engineering  services  for  ^1 TVA  Nuclear 
sites. 

C2.  Board  approval  for  TVA  Nuclear  to 
award  a  contract  to  Senior  Engineering 
Company  for  upgrades  to  the  moisture 
separator  reheaters  at  Watts  Bar  Nuclear 
Plant  Unit  1  for  a  total  contract  amount  of 
$10.1  million,  including  installation. 

E—Real  Property  Transactions 

El.  Sale  of  permanent  easement  affecting 
0.3  acre  of  land  on  Norris  Lake  in  Union 
County,  Tennessee,  to  Haskel  Ayers  (Tract 
No.  XNR-903H). 

E2.  Amendment  to  the  Kentucky  Reservoir 
Land  Management  Plan  to  change  the 
allocated  use  from  wildlife  management  to 
public  recreation  for  a  6.5-acre  portion  of 
Tract  No.  XG1R-229PT  and  grant  a  25-year 
public  recreation  easement' for  the  same  area, 
designated  as  Tract  No.  XTGIR-145RE. 

F — Unclassified 

Fl.  Filing  of  condemnation  cases. 
Information  Items 

1.  Revision  of  arrangements  for  distributor 
margin  on  interruptible  load. 

2.  Sale  of  Tennessee  Valley  Authority 
Power  Bonds  and  delegation  of  authority  to 
the  Chief  Financial  Officer  and  the  Vice 
President  and  Treasiuer  to  enter  into  current 
swap  arrangements  with  the  European 
Investment  Bank. 

3.  Resignation  option  for  employees 
assigned  to  TVA  Services  for  fiscal  year  1997. 

4.  Sale  of  permanent  easements  and 
temporary  construction  easements  at  Allen 
Fossil  Plant  to  the  City  of  Memphis  (Tract 
Nos.  XALSP-2H  and  XALSP-3RR). 

5.  Extension  of  teaming  agreement  No.  TV- 
94218V  with  Team  Associates,  Inc.,  from 
September  30, 1996,  through  November  30, 
1996,  and  to  increase  the  maximum  gross 
TVA  expenditure  limit  to  $2.6  million. 

6.  Transmission  Service  Guidelines  and 
other  open  access  measiues  related  to 
transmission  service  over  the  TVA 
transmission  system. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA’s  Washington 
Office  (202)  898-2999. 

Dated:  October  9, 1996. 

William  L.  Osteen, 

Associate  General  Counsel  and  Assistant 
Secretary. 

[FR  Doc.  96-26512  Filed  10-10-96;  2:38  pm] 

BMXEIQ  CODE 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-1081 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment: 
Argentine  Specific  Duties  and  Non- 
Tariff  Barriers  Affecting  Apparel, 
Textiles,  Footwear 

AQENCi:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  initiation  of 
investigation;  request  for  written 
comments.  , 

SUMMARY:  The  Acting  United  States 
Trade  Representative  (USTR)  has 
initiated  an  investigation  under  section 
302(b)(1)  of  the  Trade  Act  of  1974,  as 
amended  (the  Trade  Act),  with  respect 
to  certain  acts,  policies  and  practices  of 
the  Government  of  Argentina 
concerning  the  imposition  of  (1)  specific 
duties  on  apparel,  textiles,  footwear  and 
other  items  above  the  35  percent  ad 
valorem  rate  to  which  Argentina  is 
bound  imder  the  General  Agreement  on 
Tariffs  and  Trade  1994  ("GATT  1994”); 
(2)  a  statistical  tax  of  3  percent  ad 
valorem  on  imports  from  sovirces  other 
than  MERCOSUR  countries;  and  (3)  a 
burdensome  labeling  requirement  on 
apparel,  textiles  and  footwear.  The 
United  States  alleges  that  these  acts, 
policies  and  practices  are  inconsistent 
with  certain  provisions  of  the  GATT 
1994,  the  Agreement  on  Technical 
Barriers  to  Trade,  the  Agreement  on  the 
Implementation  of  Article  VII  of  the 
GATT  1994,  and  the  Agreement  on 
Textiles  and  Clothing.  USTR  mvites 
written  comments  finm  the  public  on 
the  matters  being  investigated. 

DATES:  This  investigation  was  initiated 
on  October  4, 1996.  Written  comments 
fix)m  the  public  are  due  on  or  before 
noon  on  Wednesday,  November  6, 1996. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  James  Chopra,  Eleputy  Assistant 
United  States  Trade  Representative  for 
the  Western  Hemisphere,  (202)  395- 
5190,  or  Hal  S.  Shapiro,  Assistant 
General  Coimsel,  (202)  395-3582. 
SUPPLEMB4TARY  INFORMATION:  Section 
302(b)(1)  of  the  Trade  Act,  19  U.S.C. 
2412(b)(1),  authorizes  the  USTR  to 
initiate  an  investigation  imder  chapter  1 
of  Title  in  of  the  Trade  Act  (commonly 
referred  to  as  “section  301”)  with 
respect  to  any  matter  in  order  to 
determine  whether  the  matter  is 
actionable  under  section  301.  Matters 
actionable  under  section  301  include, 
inter  alia,  the  denial  of  rights  of  the 
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United  States  under  a  trade  agreement, 
or  acts,  policies,  and  practices  of  a 
foreign  country  that  violate  or  are 
inconsistent  with  the  provisions  of,  or 
otherwise  deny  benefits  to  the  United 
States  imder,  any  trade  agreement. 

On  October  4, 1996,  having  consulted 
with  members  of  the  relevant  industries, 
the  USTR  determined  that  an 
investigation  should  Im  initiated  to 
assess  whether  certain  acts,  policies  and 
practices  of  Argentina  regarding  specific 
duties  and  non-tariff  barriers  affecting 
apparel,  textiles  and  footwear  are 
actionable  under  section  301(a).  In  1995 
and  1996,  Argentina  adopted  specific 
duties  on  apparel,  textiles,  footwear  and 
other  items  Uiat  are  greater  than 
Argentina's  GATT  1994  tariff  rate  of  35 
percent  ad  valorem. 

In  addition,  Argentina  imposes  a 
statistical  tax  of  3  percent  ad  valorem  on 
imports,  which  is  not  tied  to  the  value 
of  any  services  performed.  Finally, 
Argentina  imposes  a  labeling 
requirement  on  apparel,  textiles, 
footwear  and  certain  other  items  that 
may  be  an  unnecessary  obstacle  to  trade. 
Exporters  of  these  products  are  reqiiired 
to  complete  an  affidavit  identifying 
product  components,  and  each  affidavit 
must  receive  an  assigned  identification 
number  from  the  Undersecretariat  of 
Foreign  Trade  that,  in  turn,  must  appear 
in  the  labels  of  covered  merchemdise. 

The  USTR  believes  that  these  acts, 
policies  and  practices  are  inconsistent 
with  Articles  H,  Vn,  VIII  and  X  of  the 
GATT  1994;  Article  2  of  the  Agreement 
on  Technical  Barriers  to  Trade;  Articles 
1  through  8  of  the  Agreement  on  the 
Implementation  of  Article  VII  of  the 
GATT  1994;  and  Article  7  of  the 
Agreement  on  Textiles  and  Clothing. 

Investigation  and  Consultatiims 

As  required  in  section  303(a)  of  the 
Trade  Act,  the  USTR  has  requested 
consultations  with  the  Government  of 
Argentina  regarding  the  issues  imder 
investigation.  The  request  was  made 
pursuant  to  Article  4  of  the 
Understanding  on  Rules  and  Procedures 
Governing  the  Settlement  of  Disputes 
(DSU),  Article  XXff:!  of  the  GATT  1994, 
Arficle  14  of  the  Agreement  on 
Technical  Barriers  to  Trade,  Article  19 
of  the  Agreement  on  the  Implementation 
of  Article  VII  of  the  GATT  1994,  and 
Article  7  of  the  Agreement  on  Textiles 
and  Clothing.  If  the  consultations  do  not 
result  in  a  satisfactory  resolution  of  the 
matter,  the  USTR  will  request  the 
establishment  of  a  panel  pursuant  to 
Article  6  of  the  DSU. 

Under  section  304  of  the  Trade  Act, 
the  USTR  must  determine  within  18 
months  after  the  date  on  which  this 
investigation  was  initiated,  or  within  30 


days  after  the  conclusion  of  World 
Trade  Organization  dispute  settlement 
procedures,  whichever  is  earlier, 
whether  any  act,  poUcy,  or  practice  or 
denial  of  trade  agreement  rights 
described  in  section  301  of  the  Trade 
Act  exists  and,  if  that  determination  is 
affirmative,  the  USTR  must  determine 
what  action,  if  any,  to  take  under 
section  301  of  the  Trade  Act. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  acts,  policies  and  practices  of 
Argentina  which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act.  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  (55  FR  20593)  and  must  be 
filed  on  or  before  noon  on  Wednesday, 
November  6, 1996.  Comments  must  1m 
in  English  and  provided  in  twenty 
copies  to:  $ybia  Harrison,  Staff  Assistant 
to  the  Section  301  Committee,  Room 
223,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  D.C.  20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-108)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  “BUSINESS  CONFIDENTIAL’' 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  An  appointment  to  review 
the  docket  (Docket  No.  301-108)  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10:00  a.m.  to  12 
noon  and  1:00  p.m.  to  4:00  p.m., 
Monday  through  Friday,  and  is  located 
in  Room  101. 

Irving  A.  Williamson, 

Chairman,  Section  301  Committee. 

IFR  Doc.  96-26317  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  3190-01-M 


DEPArrrMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Fiied  During  the  Week  Ending  10/4/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1832. 

Date  filed:  October  1, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  828, 
Suspend  Currency  Restriction  in  Brazil, 
Intended  effective  date:  October  25, 

1996. 

Docket  Number:  OST-96-1833. 

Date  filed:  October  1, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  NMS/ME  0004  dated 
September  13, 1996  r-ll,  PTC12  NMS/ 
ME  0005  dated  September  13, 1996  rl2~ 
24,  North  Atlantic-Middle  Ea^Israel 
Resos,  Correction — ^PTC12  NMS-ME 
0006  dated  Sept.  20, 1996,  Tables — 
PTC12  NMS-ME  Fares  0002  dated  Sept. 
20, 1996,  Intended  effective  date:  April 
1, 1997. 

Docket  Number:  OST-96-1834. 

Date  filed:  October  1, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  NMS/ME  0002  dated 
September  13, 1996  rl-18,  PTC12  NMS/ 
ME  0003  dated  September  13, 1996  rl9- 
37,  North  Atlantic-Middle  Ea^Israel 
Resos,  Intended  effective  date:  April  1, 

1997. 

Docket  Number:  OST-96-1838. 

Date  filed:  October  3, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC31  Telex  Mail  Vote  829, 
Reso  012p-Glossary  of  Terms,  Intended 
effective  date:  April  1, 1997. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  96-26369  Filed  10-11-96;  8:45  am] 
BILUNQ  CODE  4*10-62-^ 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Subpart  Q  During  the  Week 
Ending  October  4, 1996 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  ^ope  are  set  forth 
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below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1830. 

Date  filed:  October  1, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  29, 1996. 

Description:  Application  of  Pacific 
International  Airlines,  Inc.,  pursuant  to 
49  U.S.C.  14  CFR  215.4,  and  Subpart  Q 
of  the  Regulations,  requests  that  the 
Department  reissue  the  certificates  of 
public  convenience  and  necessity  for 
both  interstate  and  overseas  and  foreign 
charter  authority  which  are  presently  in 
the  name  of  Pacific  International 
Airlines,  Inc.  in  the  name  of  Silverair, 
Inc. 

Docket  Number:  OST-96-1578. 

Date  filed:  September  30, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  28, 1996. 

Description:  Application  of  Skyjet, 
S.A.  for  Amendment  of  its  foreign  air 
carrier  permit  by  expanding  the  scope  of 
its  request  to  include  the  following 
rights  afibrded  by  the  new  Belgium-U.S. 
bilateral  agreement:  Skyjet,  S.A. 
requests  a  foreign  air  carrier  permit 
authorizing  passengers  (and  their 
accompanying  baggage)  between  any 
point  or  points  in  Belgium  via 
intermediate  points  to  any  point  or 
points  in  the  United  States  and  beyond, 
provided  the  service  serves  a  point  in 
Belgium.  In  the  performance  of  this 
service,  Skyjet,  S.A.  is  authorized  to  (1) 
make  stopovers  at  any  points  whether 
within  or  outside  the  Belgium  or  the 
United  States;  (2)  to  carry  traffic  through 
the  United  States;  (3)  to  combine  on  the 
same  aircraft  traffic  originating  in 
Belgium  or  the  United  States  with  traffic 
originating  in  the  other  country;  (4)  to 
combine  on  the  same  aircraft  traffic 
originating  at  or  destined  for  a  point  or 
points  behind  a  point  in  Belgium  with 
U.S.-Belgium  tr^fic;  and  (5)  to  combine 
on  the  same  aircraft  traffic  originating  or 
destined  for  an  intermediate  point  or 
points  or  traffic  originating  at  or 
destined  for  a  point  or  points  beyond 
the  territory  of  Belgium  or  the  United 
States  with  U.S.-Belgium  traffic. 

Docket  Number:  OST-96-1190. 

Date  filed:  October  4, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1, 1996. 

Description:  Application  of 
Challengair,  S.A.  d/b/a  Belgium 


Challengair,  hereby  amends  its 
application  such  that  it  now  seeks,  in 
addition  to  the  basic  U.S.-Belgium 
charter  authority,  authority  to  conduct 
the  following  additional  services  based 
on  the  new  U.S.  Belgimn  “Open  Skies” 
Agreement:  (a)  “to  make  stopovers  at 
any  points  whether  within  or  outside 
the  territory  of  either  Party”  (“Annex  11 
of  the  Air  Transport  Agreement,  Oct.  23, 
1980,  U.S.-Belgium,  as  amended  Sept.  5, 
1995,  Section  1(1)”);  (b)  “to  carry  traffic 
through  the  other  Party’s  territory” 
(“ld.Section  1(2)”);  (c)  “to  combine  on 
the  same  aircraft  traffic  originating  in 
one  Party's  territory”  (Id.  Section 
1((3)”);  (d)  “to  combine  on  the  same 
aircraft  traffic  originating  at  or  destined 
for  a  point  or  points  behind  a  point  in 
its  territory  with  U.S.-Belgium  traffic” 
(“Id.  Section  1(4)”);  and(e)  “to  combine 
on  the  same  aircraft  traffic  originating  at 
or  destined  for  an  intermediate  point  or 
points  or  traffic  originating  at  or 
destined  for  a  point  or  points  beyond 
the  territory  of  either  Part  with  U.S.- 
Belgium  traffic”  (“Id.  Section  1(5)”). 

Docket  Number:  OST— 95-659. 

Date  filed:  October  4, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1, 1996. 

Description:  Application  of  Air  21, 
Inc.  pursuant  to  49  U.S.C.  41102(a)(1), 
and  Subpart  Q  of  the  Regulations, 
requests  renewal  of  its  Certificate  of 
Public  Convenience  and  Necessity  to 
engage  in  Interstate  and  Overseas 
Scheduled  and  Charter  Air 
Transportation. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  96-26370  Filed  10-11-96;  8:45  am) 
eauNQ  CODE  4eio-a2-p 


Office  of  the  Secretary 

Fitness  Determination  of  Goiden  West 
Airiines,  Inc. 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  96-10-10). 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Golden  West  Airlines,  liic.,  is  fit, 
willing,  and  able,  to  provide  commuter  . 
air  service  imder  49  U.S.C.  41738. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
October  22, 1996. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation’s  tentative  fitness 
determination  should  file  their 
responses  with  James  A.  Lawyer,  Air 
Ca^er  Fitness  Division,  X-56,  Room 


6401,  Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C.. 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  should  be  filed  no  later  than 
November  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  A.  Lawyer,- Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington^  D.C. 
20590,  (202)  366-1064. 

Dated:  October  7, 1996. 

Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  96-26366  Filed  10-11-96;  8:45  am) 
BILUNQ  CODE  4910-«2-4>  „ 


Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA’s  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAB)  issues. 

DATES:  This  meeting  is  scheduled  for 
October  22  and  23, 1996  beginning  at 
8:30  a.m.  on  October  22.  Arrange  for 
oral  presentations  by  October  15, 1996. 
ADDRESS:  The  meeting  will  be  held  in 
Conference  Rooms  B  and  C  of  the  Air 
Transport  Association  of  America 
(ATA),  1301  Pennsylvania  Avenue,  NW, 
Suite  1100,  Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
Telephone  (202)  267-9682. 
SUPPLEMENTARY  INFORMATION:  Pinsuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App  11),  notice  is  given  of 
an  ARAC  meeting  to  be  held  O^ober  22 
and  23, 1996  at  the  ATA,  1301 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004. 

The  agenda  will  include: 

•  Opening  remarks. 

•  Review  of  action  items. 

•  Reports  of  working  groups. 

•  Briefing  on  status  of  Alternative 
Methods  of  Compliance 
recommendations. 

•  Report  on  September  l9  Hoofddorp 
meeting. 

•  Briefing  on  Repair  Assessment 
notice  of  proposed  rulemaking. 
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•  High  Intensity  Radiated  Fields 
Report. 

•  Briefing  firam  All  Weather 
Operations  Working  Group  (25.1329) 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
October  15, 1996  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
Committee  at  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director  for  TAE  issues  or  by  providing 
copies  at  the  meeting.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
if  requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
^  contacting  the  person  listed  under  the 
^  heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC  on  October  7, 
1996. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  96-26325  Filed  10-11-96;  8:45  ami 
NLUNQ  CODE  4ei0-13-M 


Surface  Transportation  Board 
[STB  Rnance  Docket  No.  33137] 

Canadian  Anterican  Railroad 
Company— Trackage  Rights 
Exemption— The  Northern  Vermont 
Railroad  Company  Incorporated 

The  Northern  Vermont  Railroad 
Company  Incorporated  (NV)  will  agree 
to  grant  local  and  overhead  trackage 
rights  to  Canadian  American  Railroad 
Company  (CDAC)  over  four  rail 
segments  that  total  approximately  86.41 
miles  of  rail  lines  located  in  Franklin, 
Orleans,  Caledonia  and  Orange 
Counties,  VT,  es  follows:  (1)  A  portion 
of  the  Newport  Subdivision  between  the 
U.S.-Canadian  border  crossings  at 
mileposts  26.25  and  32.63  (running 
through  Richford);  (2)  a  portion  of  the 
Newport  Subdivision  between  the 
border  crossing  at  milepost  43.32  and 
the  end  of  the  subdivision  at  Newport 
at  milepost  58.4;  (3)  the  Lyndonville 
Subdivision,  which  runs  between 
Newport  at  milepost  0.0  and  Wells  River 
at  milepost  63.78;  and  (4)  the 
unabandoned  portion  of  the  former 
Beebe  Subdivision  between  mileposts 
39.04  and  40.21  in  or  near  Newport. 
These  rail  lines  were  expected  to  be 
acquired  by  NV  from  Canadian  Pacific 
Limited  on  September  27, 1996, 
pursuant  to  an  exemption  that  was  the 
subject  of  a  notice  of  exemption  In  STB 
Finance  Docket  No.  32981  that  was 
served  and  published  in  the  Federal 


Register  (61  FR  38798)  on  July  25, 1996. 
The  trackage  rights  are  to  become 
elective  as  soon  as  a  final  trackage 
rights  agreement  is  reached  between 
CDAC  and  NV,  but  not  sooner  than 
October  2, 1996  (the  efiective  date  of  the 
trackage  rights  exemption). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33137,  must  he  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
David  A.  Hirsh,  Harkins  Cunningham, 
1300  19th  Street,  N.W.,  Suite  600, 
Washington,  DC  20036. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360 1.C.C.  653  (1980). 

Decided:  October  7, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vemon  A.  Williams, 

Secretary. 

[FR  Doc.  96-26332  Filed  10-11-96;  8:45  am) 
BNOMO  OOOE  4S1S-40-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
[T.D.  96-74] 

Retraction  of  Revocation  Notice 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasiuy. 

ACTION:  General  notice. 

SUMMARY:  The  following  Customs  broker 
license  number  was  erroneously 
included  in  a  list  of  revoked  Customs 
brokers  licenses  in  the  Friday,  April  28, 
1995,  Federal  Register,  Vol.  80,  No  58. 
Steven  Goldstein — 12782 
License  12782,  issued  through  the  Port 
of  Los  Angeles,  remains  a  valid  license. 

Dated:  October  9, 1996. 

Philip  Metzger, 

Director,  Trade  Compliance. 

(FR  Doc.  96-26339  Filed  10-11-96;  8:45  am] 

BIUJNQ  COOK 


[T.D.  96-73] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Broker  License  Revocation. 

SUMMARY:  Notice  is  hereby  given  that  on 
September  6, 1996,  the  Commissioner  of 
Customs,  pursuant  to  Section  641,  Tarifi 
Act  of  1930,  as  amended,  (19  U.S.C 
1641),  and  Parts  111.51  and  111.74  of 
the  Customs  Regulations,  as  amended 
(19  CFR  111.51  and  111.74),  cancelled 
the  following  Customs  broker  license 
with  prejudice. 

Port  I  Indivkkial  I  Licertse  t 


Houston  Kim  K.  Gabehart  .....  11116 

Dated:  October  9, 1996. 

Anne  K.  Lombardi, 

Acting  Director,  Trade  Compliance. 

[FR  Doc.  96-26335  Filed  10-11-96;  8:45  am] 
BILUNQ  COOK  4820-02-0 


Internal  Revenue  Service 
[FI-81-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-81-86  (TD 
8513),  Bad  Debt  Reserves  of  Banks 
(§1.585-8). 

DATES:  Written  comments  should  be 
received  on  or  before  December  16, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  E)C  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constituticm 
Avenue  NW.,  Washington,  DC  20224. 
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SUPPLEMB4TARY  INFORMATION: 

Title:  Bad  Debt  Reserves  of  Bank. 

OMB  Number:  1545-1290. 

Regulation  Project  Number:  FI-81-86 
(Final). 

Abstract:  Section  585(c)  of  the 
Internal  Revenue  Code  requires  large 
banks  to  change  firom  the  reserve 
method  of  accounting  to  the  specific 
charge  off  method  of  accounting  for  bad 
debts.  Section  1.585-8  of  the  regulation 
establishes  a  reporting  requirement  in 
cases  in  which  large  banks  elect  (1)  to 
include  in  income  an  amount  greater 
than  that  prescribed  by  the  Code;  (2)  to 
use  the  elective  cut-off  method  of 
accounting;  or  (3)  to  revoke  any 
elections  previously  made. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  625. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
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technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  8, 1996 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  96-26353  Filed  10-11-96;  8:45  am] 
nUINQ  CODE  4830-at-4> 


[EE-63-84;  EE-66-85] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork'and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  temporary  regulation,  EE-63-84 
(TD  8073),  and  notice  of  proposed 
rulemaking,  EE-96-85,  Effective  Dates 
and  Other  Issues  Arising  Under  the 
Employee  Benefit  Provisions  of  the  Tax 
Reform  Act  of  1984  (§§  1.505(c)-lT, 
1.1042-lT  and  1.463-lT). 

OATES:  Written  comments  should  be 
received  on  or  before  December  16, 1996 
to  be  assiured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMBITARY  INFORMATION: 

Title:  Effective  Dates  and  Other  Issues 
Arising  Under  the  Employee  Benefit 
Provisions  of  the  Tax  Reform  Act  of 
1984. 

OMB  Number:  1545-0916. 

Regulation  Project  Number:  EE-63-84 
(temporary  regulations),  and  EE-96-85 
(notice  of  proposed  rulemaking). 

Abstract:  These  regulations  provide 
rules  relating  to  effective  dates  and 
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certain  other  issues  arising  imder 
sections  91.  223  and  511-561  of  the  Tax 
Reform  Act  of  1984.  The  regulations 
affect  qualified  employee  benefit  plans, 
welfare  benefit  funds,  and  employees 
receiving  benefits  through  suc^  plans. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  individuals. 

Estimated  Number  of  Respondents: 
12,800. 

Estimated  Time  Per  Respondent:  31 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  The  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  October  9, 1996. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  96-26354  Filed  10-11-96;  8:45  am] 
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STATE  JUSTICE  INSTITUTE 
Grant  Guideline 

AGENCY:  State  Justice  Institute. 
action:  Final  grant  guideline. 

SUMMARY:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  1997  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contract. 

EFFECTIVE  DATE:  October  15, 1996^ 

FOR  FURTHER  INFC^RlATION  CONTACT:  Liz 
Vines,  State  Justice  Institute,  1650  King 
St  (Suite  600),  Alexandria,  VA  22314, 
(703)  684-6100.  To  discuss  concept 
paper  ideas,  contact  David  I.  Tevelin, 
Executive  Director,  or  Richard  Van 
Duizend,  Deputy  Director,  at  the  same 
address  and  phone  number.  Inquiries 
can  also  be  made  by  fax  ((703)  684- 
7618),  e-mail  (sJidclarLnet)  or  through 
the  Institute’s  web  site  at  http:// 
www.claric.net/pub/sji/. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.G  10701,  et  seq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the  quality  of 
justice  in  the  State  covuts  of  the  United 
States. 

*  FY 1997  Appropriatioiu 

The  Institute  received  a  $6  million 
appropriation  from  Congress  finr  FY 
1997.  Adding  money  expected  to  be 
available  fivm  prior  year  carryover 
funds,  deobligations  of  funds  firom 
completed  grants,  refunds,  and 
agreements  with  Federal  agencies,  SJl 
contemplates  the  availability  of 
approximately  $7-8  million  for  grants  in 
FY1997. 

Changes  in  the  Final  Guideline 

-Only  technical  clarifications  and 
additions  have  been  made  in  the  Final 
Guideline. 

Types  of  Grants  Available  and  Funding 
S^edules 

The  SJI  grant  program  is  designed  to 
be  responsive  to  the  most  important 
'  needs  of  the  State  coiuts.  To  meet  the 
full  range  of  the  courts’  diverse  needs, 
the  Institute  offers  five  different 
categories  of  grants.  The  types  of  grants 
available  in  FY  1997  and  the  funding 
cycles  for  each  program  are  provided 
below: 

Project  Grants.  These  grants  are 
awarded  to  support  iimovative 
education,  research,  demonstration,  and 
technical  assistance  projects  that  can 


improve  the  administration  of  justice  in 
State  courts  nationwide.  Except  for 
“Single  Jurisdiction’’  project  grants 
awairied  under  section  II.C.  (see  below), 
project  grants  are  intended  to  support 
innovative  projects  of  national 
significance.  As  provided  in  section  V. 
of  the  Guideline,  project  grants  may 
ordinarily  not  exceed  $200,000  a  year; 
however,  grants  in  excess  of  $150,000 
are  likely  to  be  rare,  and  awarded  only 
to  support  projects  likely  to  have  a 

submit  a 

concept  paper  (see  section  VI.)  and  an 
application  (see  section  Vn.)  in  order  to 
obtain  a  project  grant.  As  indicated  in 
Section  ^.C.,  the  Board  may  make  an 
“accelerated"  grant  of  less  than  $40,000 
on  the  basis  of  the  concept  paper  alone 
when  the  need  for  the  project  is  clear 
and  little  additional  information  ttbout 
the  operation  of  the  project  would  be 
provided  in  an  application. 

'The  FY  1997  mmling  deadline  for 
project  grant  concept  papers  is 
November  27, 1996.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  The  Board  of 
Directors  will  meet  in  late  February, 

1997  to  invite  formal  applications  based 
on  the  most  promising  concept  papers. 
Applications  will  be  due  in  t^y  and 
awards  will  be  approved  by  the  Board 
in  July. 

Single  Jurisdiction  Project  Grants. 
Section  II.C.  of  the  Guideline  allocates 
funds  for  two  types  of  “Single 
Jurisdiction"  grants. 

Section  n.C.l.  reserves  up  to  $300,000 
for  Projects  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction. 

To  receive  a  grant  under  this  program, 
a  State  or  lociri  court  must  demonstrate 
that  (1)  the  proposed  project  is  essential 
to  meeting  a  critical  need  of  the 
jurisdiction  and  (2)  the  need  cannot  be 
met  solely  with  State  and  local 
resources  within  the  foreseeable  future. 
Applicants  are  particularly  encouraged 
to  submit  proposals  for  grants  to 
replicate  approaches  or  programs  that 
have  been  evaluated  as  effective  under 
an  SJI  grant.  These  “replication”  grants 
are  limited  to  no  more  than  $30,000 
each.  Examples  of  projects  that  could  be 
replicated  are  listed  in  Appendix  IV. ' 

Section  n.C.2.  reserves  up  to  $400,000 
for  Technical  Assistance  Grants.  Under 
this  program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
tedmical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdiction’s  problems. 

Letters  of  application  for  a  Technical 
Assistance  grant  may  be  submitted  at 
any  time.  Applicants  submitting  letters 
between  October  1, 1996  and  January 


significant  national  impact. 
Applicants  must  ordinarily 


10. 1997  will  be  notified  by  March  28, 
1997;  those  submitting  letters  between 
January  11, 1997  and  March  14, 1997 
will  be  notified  by  May  27, 1997;  and 
those  submitting  letters  between  March 

15. 1997  and  Jime  13, 1997  will  be 
notified  by  August  31, 1997.  Subject  to 
the  availability  of  appropriations  in  FY 
1998,  applicants  submitting  letters 
between  Jvme  14  and  September  30, 

1997  will  be  notified  of  the  Board’s 
decision  by  December  19, 1997. 

Curriculum  Adaptation  Grants.  A 
grant  of  up  to  $20,000  may  be  awarded 
to  a  State  or  local  court  to  replicate  or 
modify  a  model  training  progrmn 
developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $175,000  for 
these  grants  in  FY  1997.  See  section 

n.B.2.b.ii. 

Letters  requesting  Curriculiun 
Adaptation  grants  may  be  submitted  at 
any  time  during  the  fiscal  year. 

However,  in  order  to  permit  the  Institute 
sufficient  time  to  evaluate  these 
proposals,  letters  must  be  submitted  no 
later  than  90  days  before  the  projected 
date  of  the  training  program.  See  section 
n.B.2.b.ii.(c). 

Scholarships.  The  Guideline  allocates 
up  to  $200,000  of  FY  1997  funds  for 
s^olarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs.  See 
section  II.B.2.b.iii. 

'The  Guideline  establishes  the 
following  deadlines  for  scholarship 
requests:  January  7, 1997  for  programs 
beginning  between  April  1  and  J^y  1, 
1997;  April  1, 1997  for  programs 
beginning  between  July  1  and 
September  30, 1997;  and  July  1, 1997  for 
programs  beginning  between  October  1 
€md  December  31, 1997. 

Renewal  Grants.  There  are  two  types 
of  renewal  grants  available  fium  SJI: 
Continuation  grants  (see  sections  III.G., 
V.C.  and  D.,  and  IX.A.)  and  On-going 
support  grants  (see  sections  III.H.,  V.C. 
and  D.,  and  IX.B.).  Continuation  grants 
are  intended  to  enhance  the  specific 
program  or  service  begun  during  the 
initial  grant  period.  On-going  support 
grants  may  be  awarded  for  up  to  a  three- 
year  period  to  support  national-scope 
projects  that  provide  the  State  coiuts 
with  critically  needed  services, 
programs,  or  products. 

The  Guideline  establishes  a  target  for 
renewal  grants  of  no  more  than  $2 
million,  approximately  25%  of  the  total 
amount  projected  to  be  available  for 
grants  in  FY  1997.  See  section  IX. 
Cfrantees  should  accordingly  be  aware 
that  the  award  of  a  grant  to  support  a 
project  does  not  constitute  a 
commitment  to  provide  either 
continuation  funding  or  on-going 
support. 
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An  applicant  for  a  continuation  or  on* 
going  support  grant  must  submit  a  letter 
noti^ng  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application.  See  section  IX. 

Special  Interest  Categories 

The  Guideline  includes  10  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  the 
State  courts  this  year.  The  selection  of 
these  categories  was  based  on  the  Board 
and  staffs  experience  and  observations 
over  the  past  year;  the  recommendations 
received  firom  judges,  court  managers, 
lawyers,  members  of  the  public,  and 
other  groups  interested  in  the 
administration  of  justice;  and  the  issues 
identified  in  recent  years’  concept 
papers  and  applications. 

Section  n.B.  of  the  Guideline  includes 
the  following  Special  Interest  categories: 
Improving  Public  Confidence  in  the 
^luts; 

Education  and  Training  for  Judges  and 
Other  Key  Court  Persomiel  (this 
category  includes  Curriculum 
Adaptation  grants  and  Scholarships 
for  Judges  and  Key  Court  Personnel); 
Dispute  ^solution  and  the  Courts; 
Application  of  Technology; 

Court  Management,  Financing,  and 
Planning; 

Resolution  of  Current  Evidentiary 
Issues; 

Substance  Abuse  and  the  Courts; 
Children  and  Families  in  Court; 
Improving  the  Court’s  Response  to 
Domestic  Violence  and  Other  Gender- 
Related  Crimes  of  Violence;  and 
The  Relationship  Between  State  and 
Federal  Courts. 

Availability  of  Infonnation  on  the 
Internet 

^rhe  Guideline,  all  required  forms, 
lists  of  SJI  grants  awarded  since  FY 
1987,  and  other  information  pertaining 
to  the  grant  program  are  available  on  the 
SJI  web  site  at  http://wnvw.clark.net/ 
pub/sji/.  If  you  do  not  find  the 
information  you  are  looking  for,  please 
contact  the  Institute  by  pbone  ((703) 
684-6100),  fax  ((703)  684-7618),  or  e- 
mail  (SJI^lark.net). 

Recommendations  to  Grant  Writers 

Over  the  past  10  years.  Institute  staifi 
have  reviewed  approximately  3,000 
concept  papers  and  1,500  applications. 
On  the  basis  of  those  reviews,  inquiries 
firom  applicants,  and  the  views  of  the 
Board,  the  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable. 


understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  &e 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
application.  Concept  papers  and 
applications  should,  however,  be 
presented  in  the  formats  specified  in 
sections  VI.  and  Vn.  of  the  Guideline, 
respectively. 

1.  What  is  the  subject  or  problem  you 
wish  to  address? 

Describe  the  subject  or  problem  and 
how  it  affects  the  courts  and  the  public. 
Discuss  how  your  approach  wrill 
improve  the  situation  or  advance  the 
state  of  the  art  or  knowledge,  and 
explain  why  it  is  the  most  appropriate 
approach  to  take.  When  statistics  or 
research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a 
footnote  or  a  reference  list. 

2.  What  do  you  want  to  do? 

Explain  the  goal(s)  of  the  project  in 
simple,  straightforward  terms.  The  goals 
should  describe  the  intended 
consequences  or  expected  overall  effect 
of  the  proposed  project  (e.g.,  to  enable 
judges  to  sentence  drug-abusing 
offenders  more  effectively,  or  to  dispose 
of  civil  cases  wdthin  24  months),  ra^er 
than  the  tasks  or  activities  to  be 
conducted  (e.g.,  hold  three  training 
sessions,  or  install  a  new  computer 
system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily 
understood  by  the  general  public. 
Technical  jargon  does  not  enhance  a 
paper. 

3.  How  will  you  do  it? 

Describe  the  methodology  carefully  so 
that  what  you  propose  to  do  and  how 
you  would  do  it  are  clear.  All  proposed 
tasks  should  be  set  forth  so  that  a 
reviewer  can  see  a  logical  progression  of 
tasks  and  relate  those  tasks  directly  to 
the  accomplishment  of  the  project’s 
goal(s).  When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  or 
to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  provide  the  additional 
information.  A  description  of  project 
tasks  also  will  help  identify  necessary 
budget  items.  All  staff  positions  and 
project  costs  should  relate  directly  to 
the  tasks  described.  The  Institute 
encourages  applicants  to  attach  letters  of 
Cooperation  and  support  firom  the  courts 
and  related  agencies  that  will  be 


involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  will  you  know  it  works? 

Include  an  evaluation  component  that 
will  determine  whether  the  proposed 
training,  procedure,  service,  or 
technology  accomplished  the  objectives 
it  was  designed  to  meet.  Concept  papers 
and  applications  should  present  the 
criteria  that  will  be  used  to  evaluate  the 
project’s  effectiveness,  identify  program 
elements  which  will  require  further 
modification,  and  describe  how  the 
evaluation  will  be  conducted,  when  it 
will  occur  during  the  project  period, 
who  will  conduct  it,  and  what  specific 
measures  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  coimected 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project 

Tne  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
^ent  writers  regarding  the  development 
of  project  evaluation  pltms.  Those 
recommendations  are  available  firom  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 

Include  a  plan  to  disseminate  the 

results  of  the  training,  research,  or 
demonstration  beyond  the  jurisdictions 
and  individuals  directly  affected  by  the 
project.  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  “will  be  made 
available  to’’  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs  involved? 

The  budget  in  both  concept  papers 
and  applications  should  be  presented 
clearly.  Major  budget  categories  such  as 
personnel,  benefits,  travel,  supplies, 
equipment,  and  indirect  costs  should  be 
identified  separately.  The  components 
of  “Other’’  or  “Miscellimeous’’  items 
should  be  specified  in  the  application 
budget  narrative,  and  should  not 
include  set-asides  for  undefined 
contingencies. 

7.  What,  if  any,  match  is  being  offered? 

Courts  and  other  units  of  State  and 
local  government  (not  including 
publicly-supported  institutions  of 
higher  education)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
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a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  percent  of  the  grant  funds 
requested  from  the  Institute.  All  other 
applicants  also  are  encouraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 

Hie  match  requirement  worlu  as 
follows:  If,  for  example,  the  total  cost  of 
a  project  is  anticipated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  Sjl)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private 
sources.  This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  personnel  or  members  of  an 
advisory  committee  (but  not  the  time 
spent  by  participants  in  an  educational 
program  attending  program  sessions). 
When  match  is  offered,  the  nature  of  the 
match  (cash  or  in-kind)  should  be 
explained  and,  at  the  application  stage, 
the  tasks  and  line  items  for  which  costs 
will  be  covered  wholly  or  in  part  by 
match  should  be  specified. 

8.  Which  of  the  two  budget  forms  should 
be  used? 

Section  Vn.A.3.  of  the  SJI  Grant 
Guideline  encourages  use  of  the 
spreadsheet  format  of  Form  Cl  if  the 
application  requests  $100,000  or  more. 
Form  Cl  also  works  well  for  projects 
with  discrete  tasks,  regardless  of  the 
dollar  v£due  of  the  project.  Form  C,  die 
tabular  format,  is  preferred  for  projects 
lacking  a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the 
form  that  best  lends  itself  to 
representing  most  accurately  the  budget 
estimates  for  the  project. 

9.  'How  much  detail  should  be  included 
in  the  budget  narrative? 

Hie  budget  narrative  of  an  application 
should  provide  (he  basis  for  computing 
ail  project-related  costs,  as  indicated  in 
section  VD.D.  of  the  SJI  Grant  Guideline. 
To  avoid  common  shortcomings  of 
application  budget  narratives, 
applicants  should  include  the  following 
information: 

Personnel  estimates  that  accurately 
provide  the  amount  qf  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
current  salaries  for  the  designated 
personnel  (e.g.,  Project  Dir^or,  50%  for 


one  year,  annual  salary  of 
$50,000^25,000).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate, 
the  annual  salary  and  number  of  hours 
or  days  in  a  work-year  should  be  shown. 

Estimates  for  suppdies  and  expenses 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  nature  and 
extent  of  printing  to  be  done, 
anticipated  telephone  charges,  and  otfier 
common  exptenditiures,  with  the  basis 
for  computing  the  estimates  included 
(e.g.,  100  reports  x  75  pages  each  x  .05/ 
page=$375.00).  Supply  and  expense 
estimates  offered  simply  as  “based  on 
experience”  are  not  sufficient 

m  order  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
of  the  amoimts  listed  in  the  budget 
narrative  with  those  listed  on  the  budget 
form.  In  the  rush  to  complete  all  parts 
of  the  application  on  time,  there  may  be 
many  last-minute  changes; 
unfortimately,  when  there  are 
discrepancies  between  the  budget 
narraitive  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  numbers  on  the  form 
against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  travel  regulations  apply  to  the 
budget  estimates? 

Transportation  costs  and  per  diem 
rates  miist  comply  with  the  policies  of 
the  applicant  organization,  and  a  copy 
of  the  applicant’s  travel  policy  should 
be  submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute’s  travel  policy  is 
available  upon  request).  The  budget 
narrative  shotdd  state  which  regulations 
are  in  force  for  the  project. 

The  budget  narrative  also  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  nxunber  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
groimd  transportation,  and  other 
subsistence  should  be  listed  and 
explained  separately.  It  is  preferable  for 
the  budget  to  be  based  on  ^e  actual 
costs  of  traveling  to  and  from  the  project 
or  meeting  sites.  If  the*  points  of  origin 
or  destination  are  not  Imown  at  the  time 
the  budget  is  prepared,  an  average 
airfare  may  be  used  to  estimate  the 
travel  costs.  For  example,  if  it  is 
anticipated  that  a  project  advisory 
committee  will  include  members  from 
around  the  country,  a  reasonable  airfare 
from  a  central  point  to  the  meeting  site 
or  the  average  of  airfares  from  ea(±  coast 


to  the  meeting  site  may  be  used. 
Applicants  should  arrange  travel  so  as 
to  be  able  to  take  advantage  of  advance- 
purchase  price  discounts  whenever 
possible. 

11.  May  grant  funds  be  used  to  purchase 
equipment? 

Generally,  grant  funds  may  be  used  to 
purchase  only  the  equipment  that  is 
necessary  to  demonstrate  a  new 
technological  application  in  a  court,  or 
that  is  otherwise  essential  to 
accomplishing  the  objectives  of  the 
project.  Equipment  purchases  to  support 
basic  court  operations  ordinarily  will 
not  be  approved.  The  budget  narrative 
must  list  the  equipment  to  be  purchased 
and  explain  w%  the  equipment  is 
necessary  to  the  success  of  the  project. 
Written  prior  approval  of  the  Institute  is 
required  when  the  amount  of  computer 
hardware  to  be  purchased  or  leased 
exceeds  $10,000,  or  the  software  to  be 
purchased  exceeds  $3,000. 

12.  To  what  extent  may  indirect  costs  be 
included  in  the  budget  estimates? 

It  is  the  policy  of  the  Institute  that  all 
costs  should  be  budgeted  directly; 
however,  if  an  applicant  has  an  indirect 
cost  rate  that  has  been  approved  by  a 
Federal  agency  within  the  last  two 
years,  an  indirect  cost  recovery  estimate 
may  be  included  in  the  budget.  A  copy 
of  ^e  approved  rate  agreement  should 
be  submitted  as  an  appendix  to  the 
lication. 

an  applicant  does  not  have  an 
approved  rate  agreement,  an  indirect 
cost  rate  proposal  should  be  prepared  in 
accordance  with  Section  XI.H.4.  of  the 
Grant  Guideline,  based  on  the 
applicant’s  audited  financial  statements 
for  the  prior  fiscal  year.  (Applicants 
lacking  an  audit  should  budget  all 
project  costs  directly.)  If  an  indirect  cost 
rate  proposal  is  to  be  submitted,  the 
budget  should  reflect  estimates  based  on 
that  proposal.  Obviously,  this  requires 
that  the  proposal  be  completed  at  the 
time  of  appUcation  so  that  the 
appropriate  estimates  may  be  included; 
however,  grantees  have  until  three 
months  after  the  project  start  date  to 
submit  the  indirc^  cost  proposal  to  the 
Institute  for  approval.  An  indirect  cost 
rate  worksheet  on  computer  diskette  is 
available  from  the  Institute  upon 
request. 

13.  What  meeting  costs  may  be  covered 
with  grant  funds? 

SJI  grant  funds  may  cover  the 
reasonable  cost  of  meeting  rooms, 
necessary  audio-visual  equipment, 
meeting  supplies,  and  working  meals. 
However,  they  cannot  be  used  to 
reimburse  the  cost  of  coffse  or  other 
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types  of  refreshment  breaks,  or  for 
alcoholic  beverages. 

1-4.  Does  the  budget  truly  reflect  all  costs 
required  to  complete  the  project? 

After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpfiil  to  list  all  the  major 
tasiu  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  each.  This 
will  help  to  ensure  that,  for  all  tasks 
described  in  the  application  (e.g., 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Recommendations  to  Grantees 

The  Institute’s  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  Guideline.  On  the  basis  of 
monitoring  more  than  1,100  grants,  the 
Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  their  grants. 

2.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 

Quarterly  Progress  Reports  and 
Financial  Status  Reports  must  be 
submitted  within  30  days  after  the  end 
of  every  calendar  quarter — i.e.  no  later 
than  January  30,  April  30,  July  30,  and 
October  30 — ^regardless  of  the  project’s 
start  date.  The  reporting  periods  covered 
by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the 
report.  When  an  award  period  begins 
Dumber  1,  for  example,  the  first 
Quarterly  Progress  Report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  Financial  Status  Report  should  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened 
over  the  past  three  months.  Quarterly 
Progress  Reports  provide  an  opportunity 
for  project  staff  and  Institute  staff  to 
resolve  any  questions  before  they 
become  problems,  and  make  any 
necessary  changes  in  the  project  time 
schedule,  budget  allocations,  etc.  The 
Quarterly  Project  Report  should 
describe  project  activities,  their 
relationship  to  the  approved  timeline, 
and  any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 
tasi^  scheduled  for  the  coming  quarter. 
It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  An  original  and 
one  copy  of  a  Quarterly  Progress  Report 


and  attachments  should  be  submitted  to 
the  Institute. 

Additional  Quarterly  Progress  Report 
or  Financial  Status  Report  forms  may  be 
obtained  from  the  grantee’s  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  from  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants? 

Recipients  of  a  continuation  or  on¬ 
going  support  grant  are  required  to 
submit  quarterly  progress  and  financial 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project. 

A  continuation  grant  and  each  yearly 
grant  imder  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  The  reports  should 
be  numbered  on  a  grant  rather  than 
project  basis.  Thus,  the  first  quarterly 
report  filed  imder  a  continuation  grant 
or  a  yearly  increment  of  an  on-going 
support  award  should  be  designated  as 
number  one,  the  second  as  number  two, 
and  so  on,  through  the  final  progress 
and  financial  status  reports  due  within 
90  days  after  the  end  of  the  grant  period. 

3.  What  information  about  project 
activities  should  be  communicated  to 
Sfl? 

In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations,  or  other  significant 
changes  become  necessary,  the  grantee 
should  contact  the  Program  Manager 
prior  to  implementing  any  of  these 
changes,  so  that  possible  questions  may 
be  addressed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Guideline,  quarterly 
financial  reporting,  or  payment  requests, 
should  be  addressed  to  the  Grants 
Financial  Manager  listed  in  the  award 
letter. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
correspondence  to  the  Institute. 

4.  Why  is  it  important  to  address  the 

specif  conditions  that  are  attached  to 
the  award  document?  ^ 

In  some  instances,  a  list  of  special 
conditions  is  attached  to  the  award 
document.  The  special  conditions  are 
imposed  to  establish  a  schedule  for 
reporting  certain  key  information,  to 
assure  that  the  Institute  has  an 
opportunity  to  offer  suggestions  at 
critical  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 


Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  they  may  have 
with  the  conditions.  Most  concerns 
about  timing,  response  time,  and  the 
level  of  detail  required  can  be  resolved 
in  advance  through  a  telephone 
conversation.  The  Institute’s  primary 
concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However,  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant 
requirements,  the  Institute  may,  after 
proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  X.,  XI.,  and^.  of  the  Grant 
Guideline  contain  the  Institute’s 
administrative  and  financial 
requirements.  Institute  Finance  Division 
staff  are  always  available  to  answer 
questions  and  provide  assistance 
regarding  these  provisions. 

5.  What  is  a  Grant  Adjustment? 

A  Grant  Adjustment  is  the  Institute’s 
form  for  acknowledging  the  satisfaction 
of  special  conditions,  or  approving 
changes  in  grant  activities,  schedule, 
staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
may  be  used  to  correct  errors  in  grant 
documents,  add  small  amoimts  to  a 
grant  award,  or  deobligate  funds  from 
the  grant. 

6.  What  schedule  should  be  followed  in 
submitting  requests  for  reimbursements 
or  advance  payments? 

Requests  for  reimbursements  or 
advance  payments  may  be  made  at  any 
time  after  the  project  start  date  and 
before  the  end  of  the  90-day  close-out 
period.  However,  the  Institute  follows 
the  U.S.  Treasury’s  policy  limiting 
advances  to  the  minimum  amount 
required  to  meet  immediate  cash  needs. 
Given  normal  processing  time,  grantees 
should  not  seek  to  draw  down  funds  for 
periods  greater  than  30  days  from  the 
date  of  the  request. 

7.  Do  procedures  for  submitting  requests 
for  reimbursement  or  advance  payment 
differ  for  renewal  grants? 

The  basic  procedures  are  the  same  for 
any  grant.  A  continuation  grant  or  the 
yearly  grant  under  an  on-going  support 
award  should  be  consider^  as  a 
separate  phase  of  the  project.  Payment 
requests  should  be  numbered  on  a  grant 
rather  than  a  project  basis.  The  first 
request  for  funds  from  a  continuation 
grant  or  a  yearly  increment  under  an  on¬ 
going  support  award  should  be 
designated  as  number  one,  the  second  as 
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number  two,  and  so  on  through  the  final 
payment  request  for  that  grant. 

8.  If  things  change  during  the  grant 
period,  can  funds  be  reallocated  from 
one  budget  category  to  another? 

The  Institute  recognizes  that  some 
flexibility  is  required  in  implementing  a 
project  design  and  budget.  Thus, 
grantees  may  shift  funds  among  direct 
cost  budget  categories.  When  any  one 
reallocation  or  the  cumulative  total  of 
reallocations  are  expected  to  exceed  five 
percent  of  the  approved  project  budget, 
a  grantee  must  specify  the  proposed 
changes,  explain  the  reasons  for  the 
changes,  and  request  Institute  approval. 

The  same  standard  applies  to  renewal 
grants.  In  addition,  prior  written 
Institute  approval  is  required  to  shift 
leftover  funds  from  the  original  award  to 
cover  activities  to  be  conducted  under 
the  renewal  award,  or  to  use  renewal 
grant  monies  to  cover  costs  incurred 
during  the  original  grant  period. 

9.  What  is  the  90-day  close-out  period? 

Following  the  last  day  of  the  grant,  a 
90-day  period  is  provided  to  allow  for 
all  grant-related  bills  to  be  received  and 
posted,  and  grant  funds  drawn  down  to 
cover  these  expenses.  No  obligations  of 
grant  funds  may  be  incurred  during  this 
period.  The  lastday  on  which  an 
expenditure  of  grant  funds  can  be 
obligated  is  the  end  date  of  the  grant 
period.  Similarly,  the  90-day  period  is 
not  intended  as  an  opportunity  to  finish 
and  disseminate  grant  products.  This 
should  occur  before  the  end  of  the  grant 
•period. 

During  the  90  days  following  the  end 
of  the  award  period,  all  monies  that 
have  been  obligated  should  be 
expended.  All  payment  requests  must 
be  received  by  the  end  of  the  90-day 
"close-out-period.”  Any  unexpended 
monies  held  by  the  grantee  that  remain 
after  the  90-day  follow-up  period  must 
be  returned  to  the  Institute.  Any  funds 
remaining  in  the  grant  that  have  not 
been  drawn  down  by  the  grantee  will  be 
deobligated. 

10.  Are  funds  granted  by  Sfl  “Federal" 
funds? 

The  State  Justice  Institute  Act 
provides  that,  except  for  purposes 
unrelated  to  this  question,  “the  Institute 
shall  not  be  considered  a  department, 
agency,  or  instrumentality  of  the  Federal 
Government.”  42  U.S.C.  §  10704(c)(1). 
Because  SJI  receives  appropriations 
from  Congress,  some  grantee  auditors 
have  reported  SJI  grants  funds  as  “Other 
Federal  Assistance.”  This  classification 
is  acceptable  to  SJI  but  is  not  required. 


1 1.  If  Sfl  is  not  a  Federal  Agency,  do 
OMB  circulars  apply  with  respect  to 
audits? 

Except  to  the  extent  that  they  are 
inconsistent  with  the  express  provisions 
of  the  SJI  Grant  Guideline,  Office  of 
Management  and  Budget  (OMB) 

Circulars  A-110,  A-21,  A-87,  A-88.  A- 
102,  A-122,  A-128  and  A-133  are 
incorporated  into  the  Grant  Guideline 
by  reference.  Because  the  Institute’s 
enabhng  legislation  specifically  requires 
the  Institute  to  “conduct,  pr  require 
each  recipient  to  provide  for,  an  annual 
fiscal  audit”  [see  42  U.S.C. 

§  10711(c)(1)],  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply 
with  this  statutory  requirement.  (See 
Section  XI.J.) 

SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128,  or  A- 
133,  in  satisfaction  of  the  annual  fiscal 
audit  requirement.  Grantees  that  are 
required  to  undertake  these  audits  in 
conjunction  with  Federal  grants  may 
include  SJI  funds  as  part  of  the  audit 
even  if  the  receipt  of  SJI  funds  would 
not  require  such  audits.  This  approach 
gives  grantees  an  option  to  fold  SJI 
funds  into  the  govommental  audit  rather 
than  to  underlie  a  separate  audit  to 
satisfy  SJI’s  Guideline  requirements. 

In  sum,  educational  and  nonprofit 
organizations  that  receive  payments 
from  the  Institute  that  a^  sufficient  to 
meet  the  applicability  thresholds  of 
OMB  Qrcular  A-133  must  have  their 
annual  audit  conducted  in  accordance 
with  Government  Auditing  Standards 
issued  by  the  Comptroller  General  of  the 
United  States  rather  than  with  generally 
accepted  auditing  standards.  Grantees  in 
this  category  that  receive  amounts 
below  the  minimum  threshold 
referenced  in  Qrcular  A-133  must  also 
submit  an  annual  audit  to  SJI,  but  they 
would  have  the  option  to  conduct  an 
audit  of  the  entire  grantee  organization 
in  accordance  with  generally  accepted 
auditing  standards;  include  SJI  funds  in 
an  audit  of  Federal  funds  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128  or  A- 
133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally 
accepted  auditing  standards.  (See 
Guideline  Section  XI-.J.)  A  copy  of  the 
above-noted  circulars  may  be  obtained 
by  calling  OMB  at  (202)  395-7250. 

12.  Does  SJI  have  a  CFDA  number? 

Auditors  often  request  that  a  grantee 
provide  the  Institute’s  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conductii^  an  audit  in 
accordance  with  Government 
Accounting  Standards. 


Because  SJI  is  not  a  Federal  agency,  it 
has  not  been  issued  such  a  number,  and 
there  are  no  additional  compliance  tests 
to  satisfy  under  the  Institute’s  audit 
requirements  beyond  those  of  a  standard 
governmental  audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be 
aggregated  with  Federal  funds  to 
determine  if  the  applicability  threshold 
of  Circular  A-133  has  been  reached.  For 
example,  if  in  fiscal  year  1996  grantee 
“X”  received  $10,000  in  Federal  funds 
from  a  Department  of  Justice  (DOJ)  grant 
program  and  $20,000  in  grant  funds 
from  SJI,  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  from 
considering  the  additional  SJI  funds  in 
determining  what  Federal  requirements 
apply  to  the  DOJ  funds. 

Grantees  that  are  required  to  satisfy 
either  the  Single  Audit  Act,  OMB 
Qrculars  A-128,  or  A-133  and  who 
include  SJI  grant  funds  in  those  audits, 
need  to  remember  that  because  of  its 
status  as  a  private  non-profit 
corporation,  SJI  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore, 
the  grantee  needs  to  submit  a  copy  of 
the  audit  report  prepeired  for  su(^  a 
cognizant  Federal  agency  directly  to  SJI. 
The  Institute’s  audit  requirements  may 
be  found  in  Section  XI.J.  of  the  Grant 
Guideline. 

The  following  Grant  Guideline  is 
adopted  by  the  State  Justice  Institute  for 
FY  1997: 
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I.  Background 
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Requirements  for  New  Projects 
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Requirements 
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L  Background 

The  Institute  was  established  by  Pub. 

L.  98-620  to  improve  the  administration 
of  justice  in  the  State  courts  in  the 
United  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  charged,  by 
statute,  with  the  responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  covirt  systems 
through  national  and  State 
organizations,  including  imiversities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
ju^cial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  governed  by  an  11- 
member  Board  of  Directors  appointed  by 
the  President,  by  and  with  the  consent 
of  the  Senate.  The  Board  is  statutorily 
composed  of  six  judges,  a  State  court 
administrator,  and  four  members  of  the 
public,  no  more  than  two  of  whom  can 
be  of  the  same  political  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  dvil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 


jvistice  system  agencies  in  the 
development,  maintenance,  and 
coordimtion  of  criminal,  dvil,  and 
juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judidal 
systems. 

n.  Scope  of  the  Program 

During  FY 1997,  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
spedfied  in  its  enabling  legislation.  The 
Board,  however,  has  designated  ten 
program  categories  as  being  of  “special 
interest.”  See  section  n.B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Jiistice  Institute  Ad,  the  Battered 
Women’s  Testimony  Ad.  the  Judidal 
Training  and  Reseai^  for  Child 
Custody  Litigation  Ad,  and  the 
International  Parental  Kidnapping 
Crime  Ad. 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedmes  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  spedalized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  technioues; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudidal  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resoince 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
coiuts,  and  implementation  and 
evaluation  of  iimovative  responses  to 
records  management,  data  processing, 
court  personnel  management,  reporting 
and  transcr4>tion  of  court  proceedings, 
and  juror  utilization  and  management; 


7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  comts  and  on  the  work 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  cotnt  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standees,  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those,altemative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  covuts  diverges  firom  public 
expectations  of  fairness,  consistency,  or 
equity,  and  the  development,  testing 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaini^  and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes 
between  citizens; 

14.  Collection  and  analysis  of 
information  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
under  State  law,  as  well  as  sources  of 
and  methods  to  obtain  funds  tq  pay 
costs  incurred  to  provide  such 
testimony,  particularly  in  cases 
involving  indigent  women  defendants; 

15.  Development  of  training  materi^ 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women’s  advocates,  and  attorneys  to  use 
expert  testimony  on  the  experiences  of 
battered  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 


53788 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Notices 


experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony; 

16.  Research  regarding  State  judicial 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence; 

17.  Development  of  training  cuiricula 
to  assist  State  courts  to  develop  an 
understanding  of,  and  appropriate 
responses  to  ^ild  custody  litigation 
involving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragraphs  14-17  alrave; 

19.  Development  of  national,  regional, 
and  in-State  training  and  educational 
programs  dealing  with  criminal  and 
civil  aspects  of  interstate  and 
international  parental  child  abduction; 

20.  Other  programs,  consistent  with 
the  purposes  of  the  State  Justice 
Institute  Act,  as  may  be  deemed 
appropriate  by  the  Institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  court  systems 
in  areas  where  there  is  concurrent  State- 
Federal  jurisdiction  and  where  Federal 
courts,  directly  or  indirectly,  review 
State  court  proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 
1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  Uiat  can  be  replicated  in 
other  jiurisdictions.  Although  ‘ 
applications  in-any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FY 1997,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicability  in  that 
they  develop  products,  services,  and 
techniques  that  may  be  used  in  other 
States;  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  efiective 
programs  and  proc^ures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
“Special  Interest”  project  if  it  meets  the 
four  criteria  set  for^  above  and  (1)  it 


falls  within  the  scope  of  the  “special 
interest”  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  add^s  a  “Special  Interest” 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  list^  in  sections  VI.B., 

“Concept  Paper  Submission 
Requirements  for  New  Projects,”  and 
Vin.B.,  “Application  Review 
Procedures.”) 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  “Special  Interest” 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Improving  Public  Confidence  in  the 
Courts 

This  category  includes  demonstration, 
evaluation,  research,  and  education 
projects  designed  to  improve  the 
responsiveness  of  courts  to  public 
concerns  regarding  the  fairness, 
accessibility,  timeliness,  and 
comprehensibility  of  the  court  process, 
and  test  innovative  methods  for 
increasing  the  public’s  confidence  in  the 
State  courts. 

The  Institute  is  particularly  interested 
in  supporting  innovative  projects  that 
examine,  develop,  and  test  methods  that 
trial  or  appellate  courts  may  use  to: 

Improve  service  to  individual  litigants 
and  trial  participants,  including 
innovative  methods  for  handling  cases 
involving  unrepresented  litigants  fairly 
and  efiectively  and  for  dealing  with 
litigants  unwilling  to  follow 
administrative  and  legal  procedures; 

Test  methods  for  more  clearly  and 
effectively  commimicating  information 
about  judicial  decisions,  the  trial  and 
appellate  court  process,  and  coiul 
operations  to  litigants  and  the  public; 

Develop  policies,  protocols,  and 
procedures  designed  to  prevent 
harassment,  threats,  and  incidents 
endangering  the  lives  and  property  of 
judges,  coiul  employees,  jurors, 
litigants,  witnesses,  and  members  of  the 
public  in  court  facilities; 

Eliminate  race,  ethnic,  and  gender 
bias  in  the  courts; 

Address  court-commimity  problems 
resulting  from  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
define  the  impact  of  immigration  on 
State  courts;  design  and  assess 
procedures  for  use  in  custody. 


visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  outside  the  United  States; 
and  develop  protocols  to  facilitate 
service  of  process,  the  enforcement  of 
orders  of  judgment,  and  the  disposition 
of  criminal  and  juvenile  cases  when  a 
non-U.S.  citizen  or  corporation  is 
involved; 

Demonstrate  and  evaluate  methods  for 
involving  the  community  in  the 
sentencing  process,  such  as  community 
impact  statements,  community  oversi^t 
of  compliance  with  community  service 
and  probation  conditions,  or  other 
innovative  court-community  links 
focused  on  the  sentencing  process; 

Foster  positive  attitudes  toward  jury 
service  and  enhance  the  attractiveness 
of  juror  service  through,  e.g.,  incentives 
to  participate,  modifications  of  terms  of 
service,  and/or  juror  orientation  and 
education  programs. 

Demonstrate  and  evaluate  the  impact 
of  methods  for  improving  juror 
comprehension  in  criminal  and  civil 
cases,  such  as  access  to  technology  in 
the  jury  room  to  permit  review  of 
computerized  exhibits  of  evidence 
presented  in  the  case,  use  of  specially 
qualified  juries  in  complex  cases, 
delivery  of  instructions  throughout  the 
trial,  and  testimony  by  court-appointed 
neutral  experts; 

Examine  the  impact  of  the  grand  jury 
process  on  due  process  requirements, 
caseflow  management,  court  operations, 
and  the  public’s  perception  of  the 
fairness  of  court  proceedings,  and 
develop  appropriate  recommendations 
for  improving  the  management  of  the 
process;  and 

Assess  the  impact  of  live  television 
coverage  of  trials  on  coml  proceedings, 
public  understanding,  and  fairness  to 
litigants. 

Institute  fimds  may  not  be  used  to 
directly  or  indirectly  support  legal 
representation  of  individuals  in  specific 
cases 

Previous  SJI-supported  projects  that 
address  these  issues  include:  a  National 
Town  Hall  Meeting  Videoconference,  a 
National  Conference  on  Eliminating 
Race  and  Ethnic  Bias  in  the  Coiurts,  and 
projects  to  implement  the  action  plans 
developed  at  diese  conferences;  a 
guidebook  for  developing  effective 
court-based  programs  for  assisting  pro 
se  litigants,  as  well  as  development  of 
a  self-service  center  and  touchscreen 
computer  kiosks,  videotapes,  and 
written  materials  to  assist  unrepresented 
litigants;  educational  materials  for  court 
employees  on  serving  the  public;  a 
manual  and  other  materials  for 
managing  and  coordinating  court 
interpretation  services,  emd  materials  for 
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training  and  certifying  coiirt 
interpreters;  a  colloquium  on  the 
adversary  system;  a  demonstration  of 
the  use  of  community  volunteers  to 
monitor  adult  probationers  and  to 
monitor  guardianships;  evaluation  of 
community-based  coiul  programs  in 
New  York  City;  studies  of  effective  and 
efficient  methods  for  providing  legal 
representation  to  indigent  parties  in 
criminal  and  family  cases  and  the 
applicability  of  various  dispute 
resolution  procedures  to  different 
cultural  groups;  guidelines  for  court- 
annexed  day  care  systems;  a  manual  for 
implementing  iimovations  in  jury 
selection,  use,  tmd  management;  a  guide 
for  making  juries  accessible  to  persons 
with  disabilities;  and  an  assessment  of 
the  effect  of  allowing  jurors  to  discuss 
the  evidence  prior  to  the  deliberations 
on  the  verdict. 

b.  Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel 

The  Institute'  continues  to  be 
interested  in  supporting  an  array  of 
projects  to  strengdien  and  broaden  the 
availability  of  court  education  programs 
at  the  State,  regional,  and  national 
levels.  Accordingly,  this  category  is 
divided  into  subsections:  (i) 
Development  of  Innovative  Educational 
Programs;  (ii)  Curriculmn  Adaptation 
Projects;  and  (iii)  Scholarships. 

i.  Development  of  Innovative 
Education^  Programs.  This  category 
includes  support  for  the  development 
and  testing  of  educational  programs  for 
judges  or  court  personnel  that  address 
key  substantive  and  administrative 
issues  of  concern  to  the  nation's  courts, 
or  assist  local  courts  or  State  court 
systems  to  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
education.  Programs  may  be  designed 
for  presentation  at  the  locd.  State, 
regional,  or  national  level.  Ordinarily, 
coiurt  education  programs  should  be 
based  on  some  form  of  assessment  of  the 
needs  of  the  target  audience;  include 
clearly  stated  learning  objectives  that 
delineate  the  new  knowl^ge  or  skills 
that  participants  will  acquire; 
incorporate  adult  education  principles 
and  varying  teaching/leaming  methods; 
and  result  in  the  development  of  a 
curriculum  as  defined  in  section  in.J. 

(a)  The  Institute  is  particularly 
interested  in  the  development  of 
education  programs  that: 

Assist  local  courts.  State  court 
systems,  and  court  systems  in  a 
geographic  region  to  develop  or  enhance 
a  systematic  program  of  continuing 
education,  training,  and  career 
development  for  judges  and  coiirt 
personnel  as  an  integral  part  of  court 
operations; 


Include  self-directed  learning 
packages  such  as  those  using  interactive 
computer-programs,  videos,  audio  and 
Adsual  media  supported  by  written 
materials  or  manuals,  or  other  distance- 
learning  approaches  to  assist  those  who 
do  not  have  ready  access  to  classroom- 
centered  programs; 

Test  the  use  of  the  Internet  as  a  means 
of  delivering  educationtd  programs  for 
judges  and  court  personnel,  or  for 
facilitating  and  organizing  the  exchange 
of  information  on  trends,  problems,  and 
issues  affectinc  the  covurts; 

Familiarize  faculty  with  the  effective 
use  of  instructional  technology 
including  methods  for  effectively 
presenting  information  through  videos 
and  satellite  teleconferences; 

Involve  collaboration  between  the 
judicial,  executive,  and  l^slative 
branches  of  government  such  as 
programs  to  explore  what  are  ethically 
proper  and  improper  interactions 
between  judges  and  legislators; 

Enhance  communication  and 
cooperation  among  courts  within  a 
metropolitan  area  or  multi-State  remon; 

(b)  The  Institute  also  is  interested  in 
supporting  the  development  and  testing 
of  curricula  on  critical  issues  such  as: 

The  development  of  judicial 
leadership  abilities; 

The  need  for  effective  approaches  to 
screening  and  sentencing  adult  and 
juvenile  sexual  offenders; 

The  appropriate  use  and  management 
of  speciahzed  calendars  or  court 
divisions  (e.g.,  for  substance  abuse, 
domestic  violence,  or  commercial  cases) 
as  well  as  the  necessary  substantive 
expertise  to  preside  over  such  cases; 

The  appropriate  and  effective 
methods  for  preventing  harassment, 
threats  or  inddents  endangering  the 
lives  and  property  of  judges,  court 
personnel,  jurors,  litigants,  witnesses 
and  the  public  in  court  fadllties,  and 
managing  cases  involving  groups  or 
individuals  imwilling  to  cooperate  with 
legal  or  administrdive  procedures; 

The  application  of  the  standards  set 
forth  in  Daubert  v.  Merrell  Dow 
Pharmaceuticals,  Inc.  governing  the 
admissibihty  of  sdentific  and  technicd 
^evidence,  and  the  application  of  the 
recently  released  National  Academy  of 
Sdences  report  on  forensic  DNA 
evidence; 

The  methods  for  fairly,  effectively, 
and  expeditiously  resolving  so-called 
Strategic  Lawsuits  Against  Public 
Partidpation  (SLAPP)  suits;  and 

Other  topics  addressed  by  SJI- 
supported  demonstration,  evaluation,  or 
research  projects. 

ii.  Curriculum  Adaptation  Projects. 

(a)  Description  oftne  Program.  The 
Boa^  is  reserving  up  to  $175,000  to 


provide  support  for  projects  that  adapt 
and  implement  model  curricula 
previously  developed  with  S)I  support. 

The  goal  of  the  Curriculmn 
Adaptation  program  is  to  provide  State 
and  local  courts  with  suffident  support 
to  prepare  and  test  a  model  cmriculmn, 
course  module,  national  or  regional 
conference  program,  or  other  model 
education  program  developed  with  SJI 
funds  and  modified  to  meet  a  State’s  or 
local  jurisdiction’s  educational  needs. 
Generally,  it  i^antidpated  that  the 
adapted  curriculum  would  become  part 
of  the  grantee’s  ongoing  educational 
offerings,  and  that  local  instrudors 
would  receive  the  training  needed  to 
enable  them  to  make  future 
presentatioixs  of  the  ciuriculum.  An 
illustrative  list  of  the  curricula  that  may 
be  appropriate  for  the  adaptation  is 
contained  in  Appendix  m. 

Curriculxun  A^ptation  grants  are 
limited  to  no  more  than  $20,000  each. 
Only  State  or  local  courts  may  apply  for 
Curriculmn  Adaptation  funding.  As 
with  other  awar^  to  State  or  local 
courts,  cash  or  in-ldnd  match  must  be 
provided  equal  to  at  least  50%  of  the 
grant  amount  requested. 

(b)  Review  Criteria.  Curriculum 
Adaptation  grants  will  be  awarded  on 
the  basis  of  criteria  including:  the  goals 
and  objectives  of  the  proposed  projed; 
the  ne^  for  outside  ^ding  to  support 
the  program;  the  likelihood  of  effective 
implementation;  the  appropriateness  of 
the  educational  approa^  in  achieving 
the  projed’s  educational  objectives;  the 
likelihood  of  effective  implementation 
and  integration  into  the  State’s  or  local 
jurisdiction’s  ongoing  educational 
programming;  and  expressions  of 
interest  by  the  judges  and/or  court 
personnel  who  would  be  directly 
involved  in  or  affeded  by  the  projed.  In 
making  Curriculum  Adaptation  awards, 
the  Institute  will  also  consider  fadors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with  the 
statutory  match  requirements,  diversity 
of  subjed  matter,  geographic  diversity, 
the  level  of  appropriations  available  in 
the  current  year,  and  the  amount 
expeded  to  be  available  in  succeeding 
fiscal  years. 

(c)  Application  Procedures.  In  lieu  of 
concept  papers  and  formal  applications, 
applicants  for  grants  may  submit  a 
detailed  letter  and  three  photocopies. 
Although  there  is  no  prescribed  form  for 
the  letter,  nor  a  minimmn  or  maximum 
page  limit,  letters  of  application  should 
indude  the  following  irdormation  to 
assure  that  each  of  the  criteria  for 
evaluating  appUcations  is  addressed: 

Project  Description.  What  are  the 
projed’s  goals  and  learning  objectives? 
What  is  the  title  of  the  model 
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curriculum  to  be  tried  and  who 
developed  it?  What  program 
components  would  be  implemented, 
and  what  benehts  would  be  derived 
from  this  test?  Why  is  this  education 
program  needed  at  the  present  time? 

Who  will  be  responsible  for  adapting 
the  model  curriculum,  and  what  types 
of  modifications,  if  any.  in  length, 
format,  and  content  are  anticipated? 

Who  will  the  peuticipants  be,  how  will 
they  be  recruited,  and  fiom  where  will 
they  come  (e.g.,  firom  across  the  State, 
from  a  single  local  jurisdiction,  fit)m  a 
multi-state  region)?  How  many 
participants  are  anticipated? 

Need  for  Funding.  Why  are  sufficient 
State  or  local  resources  unavailable  to 
fully  support  the  modification  and 
presentation  of  the  model  curriculum? 
What  is  the  potential  for  replicating  or 
integrating  the  program  in  the  future 
using  State  or  local  funds,  once  it  has 
been  successfully  adapted  and  tested? 

Likelihood  of  Implementation.  What 
is  the  proposed  timeline  for  modifying 
and  presenting  the  program?  Who 
would  serve  as  faculty  and  how  were 
they  selected?  Will  the  presentation  of 
the  program  be  evtduat^  and,  if  so,  by 
whom?  (Ordinarily,  an  independent 
evaluation  is  not  necessary;  however, 
the  results  of  any  evaluation  should  be 
included  in  the  final  report.)  What 
measiues  will  be  taken  to  facilitate 
subsequent  presentations  of  the  adapted 
program? 

Expressions  of  Interest  By  fudges  and/ 
or  Court  Personnel.  Does  the  proposed 
program  have  the  support  of  die  court 
system  leadership,  and  of  judges,  court 
managers,  and  judicial  education 
persoimel  who  are  expected  to  attend? 
(This  may  be  demonstrated  by  attaching 
letters  of  support.) 

Budget  ana  Matching  State 
Contribution.  Applicants  should  attach 
a  copy  of  budget  Form  E  (see  Appendix 
VI)  and  a  budget  narrative  (see  Section 
VII.B.)  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  the  source  of  the  match  offered. 

Local  courts  should  attach  a 
concurrence  signed  by  the  Chief  Justice 
of  the  State  or  his  or  her  designee.  (See 
Form  B,  Appendix  VII.) 

Letters  of  application  may  be  _ 
submitted  at  any  time.  However, 
applicants  should  allow  at  least  90  days 
between  the  date  of  submission  and  the 
date  of  the  proposed  program  to  allow 
sufficient  time  for  ne^ed  planning. 

The  Board  of  Directors  has  delegated 
its  authority  to  approve  Curriculum 
Adaptation  grants  to  its  Judicial 
Education  Committee.  The  committee 
anticipates  acting  upon  applications 
within  45  days  after  receipt.  Ckant  funds 
will  be  available  only  after  committee 


approval  and  negotiation  of  the  final 
terms  of  the  grant. 

(d)  Grantee  Responsibilities.  A 
recipient  of  a  Curriculum  Adaptation 
grant  must: 

Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  Section  X.L.,  infra); 

Include  in  each  grant  product  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute, 
along  with  the  “SJI”  logo  arid  a 
disclaimer  paragraph  (See  section  X.Q. 
of  the  Guideline);  and 

Submit  two  copies  of  the  manuals, 
handbooks,  or  conference  packets 
developed  under  the  grant  at  the 
conclusion  of  the  grant  period,  along 
with  a  final  report  that  includes  any 
evaluation  results  and  explains  how  the 
grantee  intends  to  replicate  the  program 
in  the  future. 

Applicants  seeking  other  types  of 
funding  for  developing  and  testing 
educational  programs  must  comply  with 
the  requirements  for  concept  papers  and 
applications  set  forth  in  Sections  VI  and 
Vn  or  the  requirements  for  renewal 
applications  set  forth  in  Section  IX. 

lii.  Scholarships  for  fudges  and  Court 
Personnel.  The  festitute  is  reserving  up 
to  $200,000  to  support  a  scholarship 
program  for  State  court  judges  and  court 
managers. 

(a)  Program  Description/Scholarship 
Amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to:  enhance  the 
knowledge,  skills,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local, 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarsnips  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States.  The 
armual  or  midyear  meeting  of  a  State  or 
national  organization  of  which  the 
applicant  is  a  member  does  not  qualify 
as  an  out-of-State  educational  program 
for  scholarship  purposes,  even  though  it 
may  include  workshops  or  other 
training  sessions. 

A  scholarship  may  cover  the  cost  of 
tuition  and  transportation  up  to  a 
maximum  total  of  $1,500  per 
scholarship.  (Transportation  expenses 
include  round-trip  coach  airfare  or  train 
fare.  Recipients  who  drive  to  the  site  of 
the  program  may  receive  $.31/mile  up  to 
the  amount  of  the  advanced  purchase 
round-trip  airfare  between  their  home 


and  the  program  site.)  Funds  to  pay 
tuition  and  transportation  expenses  in 
excess  of  $1,500,  and  other  costs  of 
attending  the  program  such  as  lodging, 
meals,  materials,  and  local 
transportation  (including  rental  cars)  at 
the  site  of  the  education  program,  must 
be  obtained  from  other  sources  or  be 
borne  by  the  scholarship  recipient. 

Scholarship  applicants  are 
encouraged  to  check  other  sources  of 
financial  assistance  and  to  combine  aid 
firom  various  sources  whenever  possible. 
Scholarship  recipients  are  also 
encoiuraged  to  check  with  their  tax 
advisor  to  determine  whether  the 
scholarship  constitutes  taxable  income 
under  Federal  and  State  law. 

(b)  Eligibility  Requirements.  Because 
of  the  limited  amount  of  funds 
available,  scholarships  can  be  awarded 
only  to  full-time  judges  of  State  or  local 
trial  and  appellate  courts;  full-time 
professional.  State  or  local  court 
personnel  with  management 
responsibilities;  and  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers  including  referees  and 
commissioners.  State  administrative  law 
judges,  staff  attorneys,  law  clerks,  line 
staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  are 
not  eligible  to  receive  a  scholarship. 

(c)  Application  Procedures.  Judges 
and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute’s  Judicial  Education 
Scholarship  Application  Form  (Form 
Si,  see  Appendix  V).  An  applicant  may 
apply  for  a  scholarship  for  only  one 
educational  program  during  any  one 
application  cycle.  Applications  must  be 
submitted  by: 

October  1, 1996,  for  programs 
beginning  between  January  1,  and 
March  31, 1997; 

January  7, 1997,  for  programs 
beginning  between  April  1  and  June  30, 
1997; 

April  1, 1997,  for  programs  beginning 
between  July  1  and  September  30, 1997; 
and 

July  1, 1997,  for  programs  beginning 
between  October  1,  and  December  31, 
1997. 

No  exceptions  or  extensions  will  be 
granted.  Applicants  are  encouraged  not 
to  wait  for  the  decision  on  the 
scholarship  to  register  for  the 
educational  program  they  wish  to 
attend. 

(d)  Concurrence  Requirement.  All 
scholarship  applicants  must  obtain  the 
written  concurrence  of  the  Chief  Justice 
of  his  or  her  State’s  Supreme  Court  (or 
the  Chief  Justice’s  designee)  on  the 
Institute’s  Judicial  Education 
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Scholar^p  Concurrence  form  (Form 
S2,  see  Appendix  V).  Court  managers, 
other  than  elected  clerks  of  court,  also 
should  submit  a  letter  of  support  firom 
their  supervisor.  The  Concurrence  form 
(Form  S2)  may  accompany  the 
application  or  be  sent  separately. 
However,  the  original  signed 
Concturence  form  must  be  received  by 
the  Institute  within  two  weeks  after  the 
appropriate  application  mailing 
deadlLae  (i.e.,  by  October  15, 1996,  or 
January  21,  April  15,  or  July  15, 1997). 

No  application  will  be  reviewed  if  a 
sign^  Conciurence  form  has  not  been 
received  by  the  required  date. 

(e)  Review  Procedures/Selection 
Criteria.  The  Board  of  Directors  has 
delegated  the  authority  to  approve  or 
deny  scholarships  to  its  Judicial 
Education  Conunittee.  The  Institute 
intends  to  notify  each  applicant  whose 
scholarship  has  been  approved  within 
60  days  after  the  relevant  application 
deadline.  The  Committee  will  reserve 
sufficient  funds  each  quarter  to  assure 
the  availability  of  scholeuships 
throughout  the  year. 

The  factors  that  the  Institute  will 
consider  in  selecting  scholarship 
re^ients  are: 

The  applicant’s  need  for  education  in 
the  particular  course  subject  and  how 
the  applicant  would  apply  the 
information/  skills  gain^; 

The  benefits  to  the  applicant’s  covut 
or  the  State’s  court  system  that  would  be 
derived  from  the  applicant’s 
participation  in  the  specific  educational 
program,  including  a  description  of 
current  legal,  procediual, 
administrative,  or  other  problems 
affecting  the  State’s  courts,  related  to 
topics  to  be  addressed  at  the  educational 
program  (in  addition  to  submission  of  a 
simed  Form  S2); 

TTie  absence  of  educational  programs 
in  the  applicant’s  State  addressing  the 
particular  topic; 

How  the  applicant  will  disseminate 
the  knowledge  gained  (e.g.,  by 
developing/tea^ng  a  course  or 
providing  in-service  training  for  judges 
or  court  personnel  at  the  State  or  lo(^ 
level); 

The  length  of  time  that  the  applicant 
intends  to  serve  as  a  judge  or  court 
manager,  assuming  reelection  or 
re^pointment,  where  applicable; 

'me  likelihood  that  the  applicant 
would  be  able  to  attend  the  program 
without  a  scholarship; 

The  imavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program; 

The  quality  of  the  educational 
program  to  be  attended  as  demonstrated 
by  the  sponsoring  organization’s 
experience  in  judici^  education. 


evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  SJI 
support  for  this  or  other  programs 
sponsored  by  the  organization; 

Geo^phic  balance; 

The  oalance  of  scholarships  among 
t)r^s  of  applicants  and  courts; 

The  balance  of  scholarships  among 
educational  programs;  and 

The  level  of  appropriations  available 
to  the  Institute  in  the  current  year  and 
the  amovmt  expected  to  be  available  in 
succeeding  fiscal  years. 

(f)  Non-transferability.  Scholarships 
are  not  transferable  to  another 
individual.  They  may  be  used  only  for 
the  course  specified  in  the  application 
unless  the  recipient  submits  a  letter 
requesting  to  attend  a  different  course. 
The  letter  must  explain  the  reasons  for 
the  change;  the  ne^  for  the  information 
or  skills  to  be  provided  by  the  new 
course;  how  the  information  or  skills 
will  be  used  to  benefit  the  individual, 
his  or  her  coiut,  and/or  the  courts  of  the 
State;  and  how  the  knowledge  or  sldlls 
gained  will  be  disseminated.  Requests  to 
use.  a  scholarship  for  a  different  course 
must  be  approv^  by  the  Judicial 
Education  Ck>mmittee  of  the  Institute’s 
Board  of  Directors.  Ordinarily,  decisions 
on  such  requests  will  be  made  within  30 
days  after  the  receipt  of  the  request 
letter. 

(g)  Responsibilities  of  Scholarship 
Recipients.  In  order  to  receive  the  funds 
authori2»d  by  a  scholarship  award, 
recipients  must  submit  a  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient’s 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate  of 
attendance  at  the  program,  an 
evaluation  of  the  educational  program 
they  attended,  and  a  copy  of  the  notice 
of  any  scholarship  funds  received  from 
other  sources.  A  copy  of  the  evaluation 
must  be  sent  to  the  C^ef  Justice  of  their 
State. 

A  State  or  a  local  jurisdiction  may 
impose  additional  requirements  on 
scholarship  recipients  that  tue 
consistent  with  SJI’s  criteria  and 
requirements,  e.g.,  a  requirement  to 
serve  as  faculty  on  the  subject  at  a  State- 
or  locally-sponsored  judicial  education 
program. 

c.  Dispute  Resolution  and  the  Courts 

This  category  includes  education, 
research,  evaluation,  and  demonstration 
projects  to  evaluate  or  enhance  the 
effectiveness  of  court-connected  dispute 
resolution  programs.  The  Institute  is 
interested  in  projects  that  fricilitate 


comparison  among  research  studies  by 
using  similar  measures  and  definitions, 
address  the  natiue  and  operation  of 
ADR  programs  within  the  context  of  the 
court  system  as  a  whole;  and  compare 
dispute  resolution  processes  to  attorney 
settlement  as  w^ll  as  trial.  Specific  , 
to^cs  of  interest  include: 

The  appropriate  timing  for  referrals  to 
dispute  resolution  services  and  the 
effects  of  implementing  such  referrals  at 
various  stages  during  litigation; 

The  effect  of  different  referral 
methods  including  any  differences  in 
outcome  between  voluntary  and 
mandatory  referrals; 

The  special  procediues  or  approaches 
incorporated  into  court-connected 
dispute  resolution  programs  to  take  into 
account  the  differences  in  various 
culhual  communities’  attitudes  toward 
conflict  and  authority; 

The  assessment  of  innovative 
approaches  that  provide  rural  courts 
and  other  imder-served  areas  with 
adequate  court-c6nnected  dispute 
resolution  services;  and 

The  development  and  evaluation  of 
innovative  coiul-connected  dispute 
resolution  programs  for  resolving 
complex  and  multi-party  cases. 

Applicants  should  be  aware  that  the 
Institute  will  not  provide  operational 
support  for  on-going  ADR  programs  or 
start-up  costs  of  non-mnovative  ADR 
programs.  Courts  also  should  be  advised 
that  it  is  preferable  for  the  applicant  to 
use  its  funds  to  support  the  operational 
costs  of  an  innovative  program  and 
request  Institute  funds  to  support 
related  technical  assistance,  training, 
and  evaluation  elements  of  the  program. 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support 
evaluation  of  the  use  of  mediation  in 
dvil,  domestic  relations,  juvenile, 
probate,  medical  malpractice,  appellate, 
and  minor  criminal  cases.  SJI  grants  also 
have  supported  assessments  of  the 
impact  of  private  judging  on  State 
courts;  miUti-door  courthouse  programs; 
arbitration  of  cml  cases;  screening  and 
intake  procedures  for  mediation;  &o 
relationship  between  mediator  training 
and  qualifications,  and  case  outcome 
and  party  satisfaction;  and  trial  and 
appellate  level  civil  settlement 
programs.  In  addition,  SJI  has  supported 
the  creation  of  a  national  ADR  resource 
center  and  a  national  database  of  court- 
connected  dispute  resolution  programs; 
the  development  of  training  programs 
for  judges;  the  testing  of  Statewide  and 
trial  court-based  ADR  monitoring/ 
evaluation  systems  and  implementation 
manuals;  the  promulgation  of  principles 
and  policies  regarding  the 
qualifications,  selection,  and  training  of 
court-connected  neutrals;  development 
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of  standards  for  court-annexed 
mediation  programs;  and  an 
examination  of  the  applicability  of 
various  dilute  resolution  procedures  to 
diflerent  cultural  groups.  ^ 

d.  Application  of  Technology 

This  category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  Institute  seeks  to  support  local 
experiments  with  promising  hut 
untested  applications  of  technology  in 
the  courts  tlmt  include  an  evaluation  of 
the  impact  of  the  technology  in  terms  of 
costs,  benefits,  and  staff  workload,  and 
a  training  component  to  assure  that  the 
staff  is  appropriately  educated  about  the 
purpose  and  use  of  the  new  technology. 
In  tUs  context,  “untested”  refers  to 
novel  applications  of  technology 
develop^  for  the  private  sector  and 
other  fields  that  have  not  previously 
been  applied  to  the  courts. 

The  Institute  is  particularly  interested 
in  supporting  efforts  to:  evaluate  the  use 
of  the  Internet  for  case  and  document 
filing;  establish  standards  for  judicial 
electronic  data  interchange  (EDI);  and 
test  local.  Statewide,  and/or  interstate 
demonstrations  of  the  courts’  use  of  EDI; 
evaluate  innovative  applications  of 
technology  to  prevent  cointhouse 
incidents  that  endanger  the  lives  and 
property  of  judges,  cowl  personnel,  and 
courtroom  participants;  demonstrate 
and  evaluate  innovative  information 
system  links  between  courts  and 
criminal  justice,  social  service,  and 
treatment  agencies. 

Ordinarily,  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  in  order  to 
implement  a  technology  that  has  been 
thoroughly  tested  in  the  courts,  such  as 
the  establishment  of  videolinks  between 
courts  and  jails,  the  use  of  optical 
imaging  for  recordkeeping,  and  the 
creation  of  an  automated  management 
information  system.  (But  see  section 
n.Cl.  on  projects  to  meet  a  critical  need 
of  a  single  jiuisdiction.)  See  section 
XI.H.2.b.  regarding  other  limits  on  the 
use  of  grant  funds  to  purchase 
equipment  and  software. 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support: 
demonstration  and  evaluation  of 
communications  technology  including 
the  availability  of  electronic  forms  and 
information  on  the  Internet  to  assist  pro 
se  litigants;  access  to  case  data  via  the 
Internet;  guidelines  for  electronic 
transfer  of  court  documents;  interactive 
kiosks  to  assist  pro  se  litigants;  a  multi¬ 
user  “system  for  judicial  interchange” 


designed  to  link  disparate  automated 
judicial  and  criminal  justice  information 
systems  throughout  a  State;  a 
computerized  voice  information  system 
permitting  parties  telephone  access  to 
case  information;  an  automated  public 
information  directory  of  courthouse 
facilities  and  services;  and  a  computer- 
integrated  courtroom  that  provides  full 
access  to  the  judicial  system  for  hearing- 
impaired  jurors,  witnesses,  crime 
victims,  litigants,  attorneys,  and  judges. 

The  Institute  has  also  supported 
projects  demonstrating  and  evaluating 
records  technology,  including:  an 
electronic  document  management 
system;  a  court  management 
information  display  system;  the 
integration  of  bar-coding  technology 
with  an  existing  automated  case 
management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  an  automated 
judicial  education  management  system; 
a  document  management  system  for 
small  courts  using  imaging  technology; 
and  the  use  of  automated  teller 
machines  for  paying  jurors. 

S)I  grants  have  also  supported  coiut 
technology  assistance  services,  e.g.,  a 
court  technology  bulletin  to  inform 
judges  and  court  managers  about  the 
latest  developments  in  court-related 
technologies;  a  court  technology 
laboratory  to  provide  judges  and  court 
managers  an  opportunity  to  test 
automated  court-related  hardware  and 
software;  a  technical  information  service 
to  resend  to  specific  inquiries 
concerning  court-related  technologies; 
programs  that  allow  public  access  to 
electronically  stored  court  information; 
and  a  plaiming  guide  for  undertaking 
lar^-scale  automation  projects. 

Grants  also  provided  support  for 
national  court  technology  conferences; 
model  rules  on  the  use  of  computer¬ 
generated  demonstrative  evidence  and 
electronic  documentary  evidence; 
guidelines  on  privacy  and  public  access 
to  electronic  court  information  and  on 
court  access  to  the  information 
superhighway;  a  computerized  citizen 
intake  and  referral  service;  an '“analytic 
judicial  desktop  system”  to  assist  judges 
in  making  sentencing  decisions;  a 
Statewide  automated  integrated  case 
docketing  and  record-keeping  system;  a 
prototype  computerized  l^nchbook 
using  hypertext  technology;  and 
computer  simulation  models  to  assist 
State  courts  in  evaluating  potential 
strategies  for  improving  civil  caseflow. 

e.  Court  Planning,  Management,  and 
Financing 

The  Institute  is  interested  in 
supporting  projects  that  explore 
emerging  issues  that  will  afiect  the  State 


courts  as  they  enter  the  21st  Century,  as 
well  as  projects  that  develop  and  test 
innovative  approaches  for  managing  the 
courts,  securing  and  managing  the 
resources  required  to  fully  meet  the 
responsibilities  of  the  judicial  branch, 
and  institutionalizing  long-range 
planning  processes.  In  particular  the 
Institute  is  interested  in: 

i.  Demonstration,  evaluation, 
education,  research,  and  technical 
assistance  projects  to: 

Develop,  implement,  and  assess 
innovative  case  management  techniques 
for  cases  involving  juveniles; 

Facilitate  communication, 
information  sharing,  and  coordination 
between  the  juvenile  and  criminal 
courts; 

Assess  the  efiects  of  innovative 
management  approaches  designed  to 
assure  quality  services  to  court  users; 

Institutionalize  long-range  planning 
approaches  in  individual  States  and 
local  jurisdictions,  including 
development  of  an  ongoing  internal 
capacity  to  conduct  environmental 
scanning,  trends  analysis,  and 
benchmarking;  and 

Develop  and  test  mechanisms  for 
linking  assessments  of  effectiveness 
such  as  the  Trial  Court  Performance 
Standards  to  fiscal  planning  and 
budgeting,  including  service  efforts  and 
accomplishments  approaches  (SEA), 
performance  audits,  and  performance  > 
budgeting;  and  the  testing  of  innovative 
programs  and  procedures  for  providing 
clear  and  open  communications 
between  the  judicial  and  legislative 
branches  of  government. 

ii.  The  preparation  of  essays  exploring 
possible  changes  in  the  court  process  or 
judicial  administration  and  their 
implications  for  judges,  court  managers, 
policymakers,  and  the  public.  Grants 
supporting  such  “think  pieces”  are 
limited  to  no  more  than  $10,000.  The 
resulting  essay  should  be  of  publishable 
quality  and  directed  to  the  court 
community. 

Possible  topics  include,  but  are  not 
limited  to:  the  ramifications  of  “virtual 
trials”  (i.e.,  proceedings  in  which 
several  of  the  trial  participants 
including  the  parties,  counsel, 
witnesses,  the  judge,  and  the  jury  may 
not  be  physically  in  the  courtroom);  die 
implications  of  the  greater  use  of 
technology-enhanced  coiurtroom 
presentations,  especially  when  there  is 
an  imbalance  of  resources  among  the 
parties;  the  appropriateness  of 
modifying  methods  of  selecting, 
qualifying,  and  using  juries;  and  the 
uses  of  technology  to  better  inform  and 
prepare  jurors. 

In  previous  grant  cycles,  the  Institute 
has  funded  planning,  futures,  and 
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innovative  management  projects 
including:  national  and  Statewide 
“future  and  the  courts”  conferences  and 
training;  curricula,  guidebooks  and  a 
video  on  visioning,  and  a  long-range 
planning  guide  for  trial  courts;  technical 
assistance  to  courts  conducting  futures 
and  long-range  planning  activities;  a 
National  Interbranch  Conference  on 
Funding  the  State  Courts;  a  test  of  the 
feasibility  of  implementing  the  Trial 
Court  Performance  Standards  in  four 
States;  Appellate  Court  Performance 
Standards  and  Measures;  total  quality 
management  principles  to  court 
operations,  as  well  as  a  TQM  guidebook 
and  training  materials  for  trial  courts;  a 
revision  of  the  Standards  on  Judicial 
Administration;  projects  identifying  the 
causes  of  delay  in  trial  and  appellate 
courts;  and  a  national  agenda  for 
reducing  litigation  cost  and  delay; 

/.  Resolution  of  Current  Evidentiary 
Issues 

This  category  includes  educational 
programs  and  other  projects  to  assist 
ju^es  in  deciding  questions  regarding: 

The  admissibility  of  new  forms  of 
demonstrative  evidence,  including 
computer  simulations,  and  providing 
appropriate  jury  instructions  reg^ding 
such  evidence; 

The  appropriate  use  of  expert 
testimony  in  criminal  cases  concerning 
the  possible  mitigating  impact  of  the 
prior  victimization  of  the  defendant; 

The  admissibility  and  weight  of 
complex  scientific  or  technical  evidence 
and  applying  the  standards  set  forth  in 
Daubert  v.  Merrell  Dow 
Pharmaceuticals,  Inc.  governing  the 
admissibility  of  scientific  and  technical 
evidence; 

The  admissibility  of  genetic  evidence 
generally,  and  the  findings  of  the 
recently  released  National  Academy  of 
Sciences  report  evaluating  forensic  DNA 
evidence,  in  particular; 

The  admissibility  of  testimony  based 
on  recovered  memory,  and  the 
admissibility  of  expert  testimony  about 
memory  recovery;  and 

The  application  of  rape  shield  laws 
and  other  limits  on  the  introduction  of 
evidence  or  the  cross-examination  of 
witnesses. 

In  previous  funding  cycles,  the 
Institute  has  supported  the  analysis  of 
---  issues  related  to  the  use  of  expert 
testimony  in  criminal  cases  involving 
domestic  violence;  a  computer-assisted 
training  program  on  evidentiary 
problems  for  juvenile  and  family  com*! 
judges;  training  on  medical/legal  and 
scientific  evidence  issues;  a  national 
conference  on  mass  tort  litigation; 
regional  seminars  on  evidentiary 
questions;  a  videotape  and  other 


materials  on  scientific  evidence;  a 
workshop  on  the  use  of  DNA  evidence 
in  criminal  proceedings;  and  a 
benchbook  for  judges  on  the  credibility, 
competence,  and  courtroom  treatment  of 
child  witnesses  as  well  as  protocols  for 
questioning  child  victims  of  crime. 

g.  Substance  Abuse 

This  category  includes  projects  to 
develop  and  evaluate  innovafive 
techniques  that  courts  may  use  to 
handle  substance  abuse-related 
criminal,  civil,  juvenile,  and  domestic 
relations  cases  fairly  and  expeditiously. 
In  particular,  the  Institute  is  interested 
in  projects  to: 

Preparb  and  test  measures,  forms,  and 
other  tools  for  self-evaluation  of  a  “drug 
court”  ti.e.,  a  specialized  calendar  for 
substance  abuse  cases  combined  with  a 
court-enforced  substance  abuse 
treatment  program); 

Develop  and  test  innovative 
management  information  systems  to 
facilitate  the  sharing  of  information 
among  courts,  and  the  agencies  and 
service  providers  involved  in  the 
operation  of  a  drug  court; 

Assess  the  effect  of  managed  health¬ 
care  plans  on  the  availability  and  cost 
of  drug  treatment  services  for  drug 
courts  and  other  comrt-enforced 
treatment  programs,  and  assist  courts  in 
shaping  managed  care  plans  to  enhance 
the  availability  of  necessary  services  at 
a  reasonable  cost; 

IDevelop  and  test  educational 
programs  for  judges  and  court  personnel 
concerning  the  management  of  drug 
courts  developing  collaborative  efforts 
with  community  service  agencies  to 
support  the  work  of  drug  courts,  or  the 
ethical  issues  that  may  be  involved  in 
operating  a  drup  coiui;  and 

Test  the  applicability  of  the  drug 
court  model  to  substance  abuse-related 
cases  involving  juveniles  and  cases 
requiring  other  treatment  or  services  in 
addition  to  substance  abuse  treatment 
(e.g.,  child  abuse,  or  mental  health 
cases). 

The  Institute  has  supported  the 
presentation  of  the  1995  National 
Symposium  on  the  Implementation  and 
Operation  of  Court-Enforced  Drug 
Treatment  Programs  as  well  as  the  1991 
National  Conference  on  Substance 
Abuse  and  the  Courts,  and  efiorts  to 
implement  the  State  and  local  plans 
developed  at  these  Conferences. 

It  has  also  supported  projects  to 
evaluate  court-enforced  treatment 
programs;  special  court-ordered 
programs  for  women  offenders,  and 
other  court-based  alcohol  and  drug' 
assessment  programs;  replicate  the  Dade 
County  program  in  non-urban  sites; 
involve  community  groups  and  families 


in  drug  court  programs;  assess  the 
impact  of  legislation  and  court  decisions 
dealing  with  drug-affected  infants,  and 
strategies  for  coping  with  increasing 
caseload  pressures;  develop  a 
benchbook  and  other  educational 
materials  to  assist  judges  in  child  abuse 
and  neglect  cases  involving  parental 
substance  abuse  and  in  developing 
appropriate  sentences  for  pregnant 
subst^ce  abusers;  test  the  use  of  a  dual 
diagnostic  treatment  model  for  domestic 
violence  cases  in  which  substance  abuse 
was  a  factor;  and  present  local  and 
regional  educational  programs  for 
judges  and  other  court  personnel  on 
substance  abuse  and  its  treatment. 

h.  Children  and  Families  in  Court 

This  category  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 
identify  and  inform  judges  of 
innovative,  appropriate,  and  effective 
approaches  for  handling  cases  involving 
children  and  families.  The  Institute  is 
particularly  interested  in  projects  that : 

i.  Assist  courts  in  addressing  the 
special  needs  of  children  in  cases 
involving  family  violence,  including  the 
development  and  testing  of  innovative 
protocols,  procedures,  ^ucational 
programs,  and  other  measures  for 
improving  the  capacity  of  courts  to: 

Adjudicate  child  custody  cases  in 
which  family  violence  may  be  involved; 

Determine  and  address  ^e  service 
needs  of  children  exposed  to  family 
violence  and  the  methods  for  mitigating 
those  effects  when  issuing  protection, 
custody,  visitation,  or  other  orders; 

Adjudicate  and  monitor  child  abuse 
and  neglect  litigation  and  reconcile  the 
need  to  protect  the  child  with  the 
requirement  to  make  reasonable  efforts 
to  maintain  or  reunite  the  family. 

ii.  Enhance  the  fairness  and 
effectiveness  of  juvenile  delinquency 
proceedings,  including  projects  that: 

Prepare  curricula  and  materials  on 
how  to  manage  cases  involving  gang 
members  fairly,  safely,  and  effectively, 
including  the  use  of  appropriate 
procedures  for  determining  pre¬ 
adjudication  release,  protecting 
witnesses,  and  developing  effective 
dispositions; 

Prepare  ciuricula  and  materials  for 
judges  and  court  staff  on  accurately 
identifying  those  juvenile  offenders  who 
are  likely  to  pursue  criminal  careers  and 
intervening  more  effectively  when  such 
a  youth  is  identified; 

Develop  and  test  effective  approaches 
for  the  detention,  adjudication,  and 
disposition  of  juveniles  under  age  13 
who  are  accus^  of  involvement  in  a 
violent  offense; 
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iii.  Improve  the  fairness  and 
effectiveness  of  proceedings  to 
determine  custody,  visitation,  and 
support  issues,  including  projects  that: 

Develop  and  test  guidelines, 
curricula,  and  other  materials  to  assist 
trial  judges  in  determining  the  best 
interest  of  a  child,  particularly  when  an 
adoption  is  contested,  or  when  a  parent 
who  has  been  awarded  custody  seeks  to 
relocate; 

Develop  and  test  guidelines, 
curricula,  and  other  materials  to  assist 
trial  judges  in  establishing  and 
enforcing  custody,  visitation,  and 
support  orders  in  cases  in  which  a 
child’s  parents  were  never  married  to 
each  other. 

iv.  Improve  the  efiectiveness  and 
operating  efficiency  of  juvenile  and 
family  courts,  including  projects  to: 

Improve  the  capacity  oi  courts, 
regardless  of  structure,  to  expeditiously 
coordinate  and  share  appropriate 
information  for  multiple  cases  involving 
members  of  the  same  family; 

Develop  and  test  innovative 
techniques  for  improving 
communication,  sharing  information, 
and  coordination  between  juvenile  and 
criminal  courts  and  divisions;  and 
,  Improve  the  handling  of  the  criminal 
and  civil  aspects  of  interstate  and 
international  parental  child  abductions. 

In  previous  funding  cycles,  the 
Institute  supported  a  national  and  State 
conferences  on  coiurts,  children,  and  the 
family;  a  review  of  juvenile  courts  in 
light  of  the  upcoming  100th  anniversary 
of  the  founding  of  the  first  juvenile 
court;  a  symposium  on  the  resolution  of 
interstate  child  welfare  issues;  the 
preparation  of  educational  materials  on 
the  questioning  of  child  witnesses, 
making  reasonable  efforts  to  preserve 
families,  adjudicating  allegations  of 
child  sexual  abuse  when  custody  is  in 
dispute,  child  victimization,  handling 
child  abuse  and  neglect  cases  when 
parental  substance  abuse  is  involved, 
and  on  children  as  the  silent  victims  of 
spousal  abuse.  Other  Institute  grants 
have  supported  the  examination  of 
supervise  visitation  programs,  effective 
court  responses  when  domestic  violence 
and  custody  disputes  coincide,  and 
foster  care  review  procedures. 

In  addition,  the  Institute  has 
supported  projects  to  enhance 
coordination  of  cases  involving  the 
same  family  that  are  being  heard  in 
different  coiuts;  assistance  to  States 
considering  establishment  of  a  family 
court;  development  of  national  and 
State-based  training  materials  for 
guardians  ad  litem;  examinations  of  the 
authority  of  the  juvenile  court  to  enforce 
treatment  orders  and  the  role  of  juvenile 
coiurt  judges;  and  development  of 


innovative  approaches  for  coordinating 
services  for  ^ildren  and  youth. 

i.  Improving  the  Courts’  Response  to 
Domestic  Violence  and  Gender-Related 
Crimes  of  Violence 

This  category  includes  education, 
demonstration,  technical  assistance, 
evaluation,  and  research  projects  to 
improve  the  fair  and  effective 
processing,  consideration,  and 
disposition  of  cases  concerning 
domestic  violence  and  gender-related 
violent  crimes,  including  projects  on: 

The  effective  use  and  enforcement  of 
intra-  and  inter-State  protective  orders 
and  the  implications  for  the  courts  of 
the  full  faith  and  credit  provisions  of  the 
Violence  Against  Women  Act; 

The  effective  use  of  electronic 
databases  of  protection  orders; 

The  effectiveness  of  specialized 
calendars  or  divisions  for  considering 
domestic  violence  cases  and  related 
matters,  including  their  impact  on 
victims,  offenders,  and  court  operations; 

The  most  effective  procedures  for 
conducting  "fatality  reviews,”  and  the 
impact  of  such  reviews  on  the  courts, 
criminal  justice  agencies,  and  the 
public; 

Appropriate  consideration  of  cultural 
issues  in  adjudicating  and  developing 
effective  dispositions  in  cases  involving 
domestic  violence; 

Effective  methods  that  courts  can  use 
to  monitor  and  respond  to  stalking; 

Determining  when  it  may  be 
appropriate  to  refer  a  case  involving 
family  violence  for  mediation  and  what 
procedures  and  safeguards  should  be 
employed; 

Effective  programs,  procedures,  and 
strategies  to  coordinate  the  response  to 
domestic  violence  and  gender-related 
crimes  of  violence  among  courts, 
criminal  justice  agencies,  and  social 
services  programs,  and  to  assure  that 
courts  are  fully  accessible  to  victims  of 
domestic  violence  and  other  gender- 
related  violent  crimes;  and 
.  Effective  sentencing  approaches  in 
cases  involving  domestic  violence  and 
other  gender-related  crimes,  including 
meth(^s  for  acciuately  identifying 
potentially  lethal  batterers. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes. 

In  previous  funding  cycles,  the 
Institute  supported  national  and  State 
conferences  on  family  violence  and  the 
courts  as  well  as  projects  to  implement 
the  action  plans  developed  at  these 
conferences;  cimicula  for  judges  on 
handling  family  violence,  rape,  and 
sexual  assault  cases;  descriptions  of 
innovative  court  practices  in  family 


violence  cases;  evaluation  of  the 
effectiveness  of  court-ordered  treatment 
for  family  violence  offenders  and  of  the 
use  of  alternatives  to  adjudication  in 
child  abuse  cases;  development  of  ways 
to  improve  the  effectiveness  of  civil 
protection  orders  for  family  violence 
victims;  an  examination  of  state-of-the- 
art  court  practices  for  handling  family 
violence  cases;  recommendations  on 
how  to  improve  access  to  rural  courts 
for  victims  of  family  violence; 
exploration  of  the  policy  issues  related 
to  and  the  development  of  curricula  on 
the  use  of  mediation  in  domestic 
relaticms  cases  involving  allegations  of 
violence;  videotapes  and  other 
educational  programs  for  the  parties  in 
divorce  actions  and  their  children;  and 
an  analysis  of  the  issues  related  to  the 
use  of  expert  testimony  in  criminal 
cases  involving  domestic  violence. 

The  Relationship  Between  State  and 
Federal  Courts 

This  category  includes  education, 
research,  demonstration,  and  evaluation 
projects  designed  to  facilitate 
appropriate  and  effective 
commimication,  cooperation,  and 
coordination  between  State  and  Federal 
courts.  The  Institute  is  particularly 
interested  in  innovative  projects  that: 

i.  Develop  and  test  curricula  and  other 
educational  materials  to  illustrate 
effective  methods  being  used  at  the  trial 
court.  State,  and  Circuit  levels  to 
coordinate  cases  and  administrative 
activities,  and  share  facilities;  and 

ii.  Develop  and  test  new  approaches 
to: 

Implement  the  habeas  corpus 
provisions  of  the  Anti-Terrorism  Act  of 
1996; 

Handle  capital  habeas  corpus  cases 
fairly  and  efficiently; 

Coordinate  and  process  mass  tort 
cases  fairly  and  efficiently  at  the  trial 
and  appellate  levels; 

Coordinate  the  adjudication  of  related 
State  and  Federal  criminal  cases; 

Coordinate  related  State  and  Federal 
cases  that  may  be  brought  under  the 
Violence  Against  Women  Act; 

Exchange  information  and  coordinate 
calendars  among  State  and  Federal 
courts;  and 

Share  jury  pools,  alternative  dispute 
resolution  programs,  and  court  services. 

In  previous  funding  cycles,  the 
Institute  has  support^  national  and 
regional  conferences  on  State-Federal 
judicial  relationships,  a  national 
conference  on  mass  tort  litigation,  and 
the  Chief  Justices’  Special  Committee  on 
Mass  Tort  Litigation.  In  addition,  the 
Institute  has  supported  projects 
developing  judicial  impact  statement 
procedures  for  national  legislation 
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affecting  State  courts,  and  projects 
examining  methods  of  State  and  Federal 
trial  and  appellate  court  cooperation; 
procedures  for  facilitating  certification 
of  questions  of  law;  the  impact  on  the 
State  courts  of  diversity  cases  and  cases 
brought  under  section  1983^;  the 
procedures  used  in  Federal  habeas 
corpus  review  of  State  court  criminal 
cases;  the  factors  that  motivate  litigants 
to  select  Federal  or  State  courts;. and  the 
mechanisms  for  transferring  cases 
between  Federal  and  State  courts,  as 
well  as  the  methodsTor  effectively 
consolidating,  deciding,  and  managing 
complex  litigation.  The  Institute  has 
also  supported  a  test  of  assigning 
specialized  law  clerks  to  trial  courts 
hearing  capital  cases  in  order  to 
improve  the  fairness  and  efficiency  of 
death  penalty  litigation  at  the  trial  level, 
a  clearinghouse  of  information  on  State 
constitutional  law  decisions, 
educational  programs  for  State  judges 
on' coordination  of  Federal  bankruptcy 
cases  with  State  litigation,  and  a 
seminar  examining  the  implications  of 
the  “Federalization”  of  crime. 

C.  Single  Jurisdiction  Projects 

The  Board  will  consider  supporting  a 
limited  number  of  projects  submitted  by 
State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  It  has  established  two 
categories  of  Single  Jurisdiction 
Projects: 

1.  Projects  Addressing  a  Critical  Need  of 
a  Single  State  or  Local  Jiuisdiction 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $300,000  to 
support  projects  submitted  by  State  or 
local  courts  that  address  the  needs  of 
only  the  applicant  State  or  local 
jurisdiction.  A  project  under  this  section 
may  address  any  of  the  topics  included 
in  the  Special  Interest  Categories  or 
Statutory  Program  Areas.  In  particular, 
the  Institute  is  interested  in  proposals  to 
replicate  programs,  procedures,  or 
strategies  that  have  been  developed, 
demonstrated,  or  evaluated  by  SJI- 
supported  projects.  (A  list  of  examples 
of  such  projects  is  contained  in 
Appendix  IV.]  Replication  grants  are 
limited  to  no  more  than  $30,000  each. 
Ordinarily,  the  Institute  will  not  provide 
support  solely  for  the  piuthase  of 
equipment  or  software. 

Concept  papers  for  single  jurisdiction 
projects  may  be  submitted  by  a  State 
court  system,  an  appellate  coiut,  or  a 
limited  or  general  jurisdiction  trial 
court.  All  awards  under  this  category 
are  subject  to  the  matching  requirements 
set  forth  in  section  X.B.I. 

h.  Application  Procedures.  Concept 
papers  and  applications  requesting 


funds  for  projects  imder  this  section 
must  meet  the  requirements  of  sections 
VI.  (“Concept  Paper  Submission 
Requirements  for  New  Projects”)  and 
Vn.  (“Application  Requirements”), 
respectively,  and  must  demonstrate  that: 

i.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 

ii.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

2.  Technical  Assistance  Grants 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $400,000- of 
Fiscal  Year  1997  funds  to  support  the 
provision  of  technical  assistance  to  State 
and  local  courts.  The  exact  amount  to  be 
awarded  for  these  grants  will  depend  on 
the  number  and  quality  of  the 
applications  submitted  in  this  category 
and  other  categories  of  the  Guideline.  It 
is  anticipated,  however,  that  at  least 
$100,000  will  be  available  each  quarter 
to  support  Technical  Assistance  grants. 
The  program  is  designed  to  provide 
State  and  local  coiuts  with  sufficient 
support  to  obtain  technical  assistance  to 
diagnose  a  problem,  develop  a  response 
to  that  problem,  and  initiate 
inmlementation  of  any  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30^000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants,  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating,  or  both.  Technical 
assistance  grant  funds  ordinarily  may 
not  be  used  to  support  production  of  a 
videotape.  Normally,  the  technical 
assistance  must  be  completed  within  12 
months  after  the  start-date  of  the  grant. 

b.  Eligibility  for  Technical  Assistance 
Grants.  Only  a  State  or  local  court  may 
apply  for  a  Technical  Assistance  grant. 
As  with  other  awards  to  State  or  local 
courts,  cash  or  in-kind  match  must  be 
provided  equal  to  at  least  50%  of  the 
grant  amoimt. 

c.  Review  Criteria.  Technical 
Assistance  grants  will  be  awarded  on 
the  basis  of  criteria  including:  whether 
the  assistance  would  address  a  critical 
need  of  the  court;  the  soundness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s);  commitment  on  the  part 
of  the  court  to  act  on  the  consultant’s 
recommendations;  and  the 
reasonableness  of  the  proposed  budget. 
The  Institute  also  will  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 


of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  to 
the  Institute  in  the  current  year,  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

The  Board  has  delegated  its  authority 
to  approve  these  grants  to  its  Technical 
Assistance  Committee. 

d.  Application  Procedures. 

i.  In  lieu  of  formal  applications, 
applicants  for  Technical  Assistance 
grants  may  submit,  at  any  time,  an 
original  and  three  Copies  of  a  detailed 
letter  describing  the  proposed  project 
and  addressing  the  issues  listed  below. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  ^m  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 

ii.  Although  there  is  no  prescribed 
form  for  the  letter  nor  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

Need  for  Funding.  What  is  the  critical 
need  facing  the  court?  How  will  the 
proposed  technical  assistance  help  the 
court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

Project  Description.  What  tasks  would 
the  consultant  be  expected  to  perform 
and  how  would  they  be  accomplished? 
Who  (what  organization  or  individual) 
would  be  hired  to  provide  the  assistance 
and  how  was  this  consultant  selected? 

If  a  consultant  has  not  yet  been 
identified,  what  procedures  and  criteria 
would  be  used  to  select  the  consultant? 
(Applicants  are  expected  to  follow  their 
jurisdiction’s  normal  procedures  for 
procuring  consultant  services.)  What  is 
the  time  frame  for  completion  of  the 
technical  assistance?  How  would  the 
court  oversee  the  project  and  provide 
guidance  to  the  consultant,  and  who  at 
the  court  would  be  responsible  for 
coordinating  all  project  tasks  and 
submitting  quarterly  progress  and 
financial  status  reports? 

If  the  consultant  has  been  identified, 
a  letter  from  that  individual  or 
organization  documenting  interest  in 
and  availability  for  the  project,  as  well 
as  the  consultant’s  ability  to  complete 
the  assignment  within  the  proposed 
time  period  and  for  the  proposed  cost, 
should  accompany  the  applicant’s  letter. 
The  consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

Likelihood  of  Implementation.  What 
steps  have  been/will  be  taken  to 
facilitate  implementation  of  the 
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consultant’s  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  covurt  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  will  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
of  the  recommendations  and 
development  of  the  iny}lementation 
plan? 

Budget  and  Matching  State 
Contribution.  A  completed  Form  E, 
“Preliminary  Budget’’  (see  Appendix  VI 
to  the  Grant  Guideline),  must  be 
included  with  the  applicant’s  letter 
requesting  technical  assistance.  Please 
note  that  the  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category. 

The  budget  narrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  basis  for  determining  the 
estimated  consultant  costs  (e.g.,  number 
of  days  per  task  times  the  requested 
daily  consultant  rate).  Applicants 
should  be  aware  that  consultant  rates 
above  $300  per  day  must  be  approved 
in  advance  by  the  Institute,  and  that  no 
grant  funds  may  be  used  to  pay  a 
consultant  at  a  rate  in  excess  of  $900  per 
day.  In  addition,  the  budget  should 
provide  for  submission  of  two  copies  of 
the  consultant’s  final  report  to  the 
Institute. 

Recipients  of  technical  assistance 
grants  do  not  have  to  submit  an  audit, 
but  must  maintain  appropriate 
documentation  to  support  expenditures. 
(See  section  X.M.) 

Support  for  the  Project  from  the  State 
Supreme  Court  or  its  Designated  Agency 
or  Council.  Written  concurrence  on  the 
need  for  the  technical  assistance  must 
be  submitted.  This  concurrence  may  be 
a  copy  of  SJI  Form  B  (see  Appendix  Vn) 
signed  by  the  Chief  Justice  of  the  State 
Supreme  Coiul  or  the  Chief  Justice’s 
designee,  or  a  letter  finm  the  State  Chief 
Justice  or  designee.  The  concurrence 
may  be  submitted  with  the  applicant’s 
letter  or  under  separate  cover  prior  to 
consideration  of  the  application.  The 
conciurence  also  must  specify  whether 
the  State  Supreme  Court  would  receive, 
administer,  and  accoimt  for  the  grant 
funds,  if  awarded,  or  would  designate 
the  local  court  or  a  specified  agency  or 
council  to  receive  the  funds  directly. 

iii.  Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  between 


June  18  and  September  30, 1096  will  be 
notified  of  the  Board’s  decision  by 
December  9, 1996.  Those  submitting 
letters  between  October  1, 1996  and 
January  10, 1997  will  be  notified  by 
March  28, 1997.  Notification  of  the 
Board’s  decisions  concerning  letters 
mailed  between  January  11  and  March 
14, 1997,  will  be  made  by  May  27, 1997. 
Notice  of  decisions  regaining  letters 
submitted  between  March  15  and  June 
13, 1997  will  be  made  by  August  31, 

1997.  Subject  to  the  availability  of 
sufficient  appropriations  for  fiscal  year 

1998,  applicants  submitting  letters 
between  Jime  14  and  September  30, 

1997,  will  be  notified  by  December  19, 
1997. 

iv.  If  the  support  or  cooperation  of 
agencies,  funffing  bodies,  organizations, 
or  coiuts  other  than  the  applicant, 
would  be  needed  in  order  for  the 
consultant  to  perform  the  required  tasks, 
written  assurances  of  such  support  or 
cooperation  must  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  under  separate  covot; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board’s  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  two  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  November  1, 1996,  and  February 
13,  ^ril  17,  and  July  11, 1997). 

e.  Grantee  Responsibilities.  Technical 
Assistance  grant  recipients  are  subject  to 
the  same  quarterly  reporting 
requirements  as  other  Institute  grantees. 
At  the  conclusion  of  the  grant  period,  a 
Technical  Assistance  grant  recipient 
must  complete  a  Technical  Assistance 
Evaluation  Form.  The  grantee  also  must 
submit  to  the  Institute  two  copies  of  a 
final  report  that  explains  how  it  intends 
to  act  on  the  consultant’s 
recommendations  as  well  as  two  copies 
of  the  consultant’s  written  report. 

ni.  Definitions 

The  followii^  definitions  apply  for 
the  piuposes  of  this  guideline: 

A.  Institute 

The  State  Justice  Institute. 

B.  State  Supreme  Court 

The  highest  appellate  court  in  a  State, 
or,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  established  judicial  council 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State’s  judicial  system.  State  Supreme 


Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
Guideline. 

C.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer,  and  be 
accoimtable  for  those  funds. 

D.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  ^m  a  State  or  local  coiul, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

E.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

F.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Match 
does  not  include  project-related  income 
such  as  tuition  or  revenue  from  the  sale 
of  grant  products.  Cash  match  is  the 
direct  outlay  of  funds  by  the  grantee  to 
support  the  project.  In-Und  match 
consists  of  contributions  of  time, 
services,  space,  supplies,  etc.,  made  to 
the  project  by  the  grantee  or  others  (e.g., 
advisory  board  members)  working 
directly  on  the  project.  In-kind  match 
does  not  include  the  time  of  participants 
attending  an  education  program.  Under 
normal  circumstances,  allowable  match 
may  be  inciured  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incurred  firom  the  date  of 
the  Board  of  Directors’  approval  of  an 
award.  Amoimts  contributed  as  cash  or 
in-kind  match  may  not  be  recovered 
through  the  sale  of  grant  products 
during  or  following  the  grant  period. 

G.  Continuation  Grant 

A  grant  to  permit  completion  of 
activities  initiated  under  an  existing 
Institute  grant  or  enhancement  of  the 
products  or  services  produced  during 
the  prior  grant  period. 

H.  On-going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  courts  with 
services,  programs  or  products  for 
which  there  is  a  continuing  important 
need. 
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/.  Human  Subjects 

Individuals  who  are  participants  in  an 
e>^rimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions  and/or  experiences  throu^  an 
interview,  questionnaire,  or  other  data 
collection  technique. 

/.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  other  instructors’ 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises;  case 
studies;  hypotheticals,  quizzes  and 
other  materials  for  involving  the 
participants;  background  materials  for 
participants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
preferred  qualifications  or  experience  of 
those  selected  as  faculty. 

K.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

IV.  Eligibility  for  Award 

In  awarding  funds  to  accomplish 
these  objectives  and  purposes,  the 
Institute  has  been  authorized  by 
Congress  Reward  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
U.S.C.  10705(b)(1)(A));  national 
nonprofit  organizations  controlled  by, 
operating  in  conjimction  with,  and 
serving  ^e  judicial  branches  of  State 
governments  (42  U.S.0. 10705  (b)(1)(B)); 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  U.S.C. 
10705(b)(1)(C)). 

An  applicant  will  be  considered  a 
nation^  education  and  training 
applicant  under  section  10705(b)(1)(C) 
if:  (1)  the  principal  purpose  or  activity 
of  the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experibnce  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships. 


firms,  corporations,  and  private  agencies 
with  expertise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  likely  replicability  of  the 
projects’  methodology  and  results  in 
other  jurisdictions.  Forrprofit 
organizations  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  fees. 

'The  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  coiurts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements. 

In  addition,  the  Institute  may  enter 
into  inter-agency  agreements  with  other 
public  or  private  fimders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State’s 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI.B.2.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Pn^ects  and  Grants;  Size  of 
Awards 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
sections  II.B.2.b.  and  II.C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are:  Education  and  training;  Research 
and  evaluation;  Demonstration;  and 
Technical  assistance. 

B.  Types  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  Project  grants  (See  sections  II.B., 
and  C.I.,  VI.,  and  VB.). 

2.  Continuation  grants  (See  sections 
ra.G.  and  DC.A). 

3.  On-going  Support  grants  (See 
sections  lU.H.  and  IX.B.). 

4.  Technical  Assistance  grants  (See 
section  II.C.2.). 

5.  Curriculum  Adaptation  grants  (See 
section  II.B.2.b.ii.). 

6.  Scholarships  (See  section 
II.B.2.b.iii).  . 


C.  Maximum  Size  of  Award 

1.  Except  as  specified  below, 
applications  for  new  project  grants  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$200,000,  although  new  and 
continuation  awards  in  excess  of 
$150,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impact  nationally. 

2.  Applications  for  on-going  support 
grants  may  request  funding  in  amounts 
up  to  $600,000.  At  the  discretion  of  the 
Board,  the  funds  for  on-going  support 
grants  may  be  awarded  either  entirely 
from  the  Institute’s  appropriations  for 
the  fiscal  year  of  the  award  or  from  the 
Institute’s  appropriations  for  successive 
fiscal  years  beginning  with  the  fiscal 
year  of  the  award.  When  funds  to 
support  the  full  amount  of  an  on-^oing 
support  grant  are  not  awarded  from  the 
appropriations  for  the  fiscal  year  of 
award,  funds  to  support  any  subsequent 
years  of  the  grant  will  be  made  available 
upon  (1)  the  satisfactory  performance  of 
the  project  as  reflected  in  the  Quarterly 
Progress  Reports  required  to  he  filed  and 
grant  monitoring,  and  (2)  the  availability 
of  appropriations  for  that  fiscal  year. 

3.  Applications  for  technical 
assistance  grants  may  request  funding  in 
amounts  up  to  $30,000. 

4.  Applications  for  curriculum 
adaptation  grants  may  request  funding 
in  amounts  up  to  $20,000. 

5.  Applications  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  15  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exce^  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VI.  Concept  Paper  Submission 
Requirements  for  New  Projects 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 
Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the'nature  and  amount  of  grant 
awards.  This  requirement  and  the 
submission  deadlines  for  concept 
papers  and  applications  may  be  waived 


53' 


Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Notices 


by  the  Executive  Director  for  good  cause 
(e.g.,  the  proposed  project  could  provide 
a  signi&cant  benefit  to  the  State  courts 
or  the  opportimity  to  conduct  the 
project  did  not  arise  until  after  the 
deadline). 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliminary  budget. 

1.  The  Cover  Sheet 

The  cover  sheet  for  cdl  concept  papers 
must  contain: 

a.  A  title  describing  the  proposed 
project; 

b.  The  name  and  address  of  the  court, 
organization,  or  individual  submitting 
the  papar; 

c.  The  name,  title,  address  (if  different 
from  that  in  b.j,  and  telephone  number 
of  a  contact  person(s)  who  can  provide 
further  information  about  the  paper; 

d.  The  letter  of  the  Special  bterest 
Category  (see  section  n.B.2.)  or  the 
num^r  of  the  statutory  Program  Area 
(see  section  n.A.)  that  the  proposed 
project  addresses  most  directly;  and 

e.  The  estimated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grant  of  less  than  $40,000 
ba^d  on  the  concept  paper,  should  add 
APPUCATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 

2.  The  Program  Narrative 

The  program  narrative  of  a  concept 
paper  should  be  no  longer  than 
necessary,  but  in  no  case  should  exceed 
eight  (8)  double-spaced  pages  on  8V^  by 
11  inch  paper.  Margins  must  be  at  least 
1  inch  and  type  size  must  be  at  least  12 
point  and  12  cpi.  The  narrative  should 
descrihe: 

a.  Why  is  this  project  needed  and  how 
will  it  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location(s).  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  swvices,  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  site(s). 

If  the  project  is  not  site-sptecific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  will  address, 
why  existing  materials,  programs, 
procediues,  services,  or  other  resources 
do  not  adequately  resolve  those 
problems,  and  the  benefits  that  would 
be  realized  from  the  project  by  State 
courts  mnerally. 

b.  What  will  he  done  if  a  grant  is 
awarded?  Applicants  should  include  a 


summary  description  of  the  project  to  be 
conducted  and  the  approach  to  be  taken, 
including  the  anticipated  length  of  the 
grant  period.  Applicants  requesting  a 
waiver  of  the  application  requirement 
for  a  grant  of  less  than  $40,000  should 
explain  the  proposed  methods  for 
conducting  the  project  as  fully  as  space 
allows,  and  include  a  detailed  task 
schedule  as  an  attachment  to  the 
concept  paper. 

c.  How  will  the  effects  and  quality  of 
the  project  be  determined?  Applicants 
should  include  a  summary  description 
of  how  the  prefect  vdll  be  evaluated, 
including  the  evaluation  criteria. 

d.  How  will  others  find  out  about  the 
project  and  be  able  to  use  the  results? 
Applicants  should  describe  the  products 
that  will  result,  the  degree  to  which  they 
will  be  appUcable  to  courts  across  the 
nation,  and  the  manner  in  which  the 
products  and  results  of  the  project  will 
be  disseminated. 

8.  The  Budget 

a.  Preliminary  Budget.  A  preliminary 
budget  must  be  attached  to  the  narrative 
that  includes  the  information  specified 
on  Form  E  included  in  Appendix  VI  of 
this  Giiideline.  Applicants  should  be 
aware  that  prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day,  and  that 
Institute  funds  may  not  he  used  to  pay 

a  consultant  in  excess  of  $900  per  day. 

b.  Concept  Papers  Requesting 
Accelerated  Award  of  A  Grant  of  Less 
than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  vmder  section  VI.C.  must 
attach  to  Form  E  (see  Appendix  VI)  a 
bfidget  narrative  explaining  the  basis  for 
each  of  the  items  listed,  and  whether  the 
costs  would  be  paid  from  grant  funds  or 
through  a  matching  contribution  or 
other  sources. 

4.  Letters  of  Cooperation  or  Support 

The  Institute  encourages  concept 

paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  under  separate  cover. 
However,  in  order  to  ensure  that  there 
is  sufficient  time  to  bring  them  to  the 
Board’s  attention,  support  letters  sent 
under  separate  cover  must  be  received 
no  later  than  January  13, 1997. 

5.  Page  Limits 

a.  The  Institute  will  not  accept 
concept  papers  with  program  narratives 
exceeding  Uie  limits  set  in  sections 
VI.A.2.  The  p8^  limit  does  not  include 
the  cover  page,  budget  form,  the  budget 


narrative  if  required  under  section 
VI.A.3.b.,  the  task  schedule  if  required 
imder  section  VI.A.2.h.,  and  any  letters 
of  cooperation  or  endorsements. 
Additional  material  should  not  be 
attached  imless  it  is  essential  to  impart 
a  clear  imderstanding  of  the  project. 

b.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
coimted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

6.  Sample  Concept  Papers 

Sample  concept  papers  from  previous 
funding  cycles  are  available  from  the 
Institute  upon  request. 

B.  Selection  Criteria 

1.  All  concept  papers  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

The  demonstration  of  need  for  the 
project; 

The  soundness  and  innovativeness  of 
the  approach  described; 

The  oenefits  to  be  derived  firom  the 
project; 

The  reasonableness  of  the  proposed 
budget; 

The  proposed  project’s  relationship  to 
one  of  the  “Special  Interest’’  categories 
set  forth  in  section  II.B;  and 

The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

“Single  jurisdiction’’  concept  papers 
submitted  piusuant  to  section  II.C.  will 
be  rated  on  the  proposed  project’s 
relation  to  one  of  the  “Special  Interest’’ 
categories  set  forth  in  section  n.B.,  and 
on  the  special  requirements  listed  in 
section  n.C.l.b. 

2.  In  determining  which  concept 
papers  will  be  approved  for  award  or 
selected  for  development  into  full 
applications,  the  Institute  will  also 
consider  the  availability  of  financial 
assistance  from  other  sources  for  the 
project;  the  amount  and  nature  (cash  or 
in-kind)  of  the  applicant’s  anticipated 
match;  whether  the  applicant  is  a  State 
court,  a  national  court  support  or 
education  organization,  a  non-court  unit 
of  government,  or  another  type  of  entity 
eligible  to  receive  grants  under  the 
Institute’s  enabling  legislation  (see  42 
U.S.C.  10705(b)  (as  amended)  and 
section  IV  above);  the  extent  to  which 
the  proposed  project  would  also  benefit 
the  Federal  courts  or  help  the  State 
courts  enforce  Federal  constitutional 
and  legislative  requirements,  and  the 
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level  of  appropriations  available  to  the 
Institute  in  the  current  year  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

C.  Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scope  of  the  Institute’s 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute’s 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  srunmaries,  rating 
sheets,  and  list  of  non-reviewed  papers 
will  be  presented  to  the  Board  for  its 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 

The  full  Board  of  EHrectors  will  then 
decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding.  The  decision 
to  invite  an  appUcation  is  solely  that  of 
the  Board  of  Directors. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000,  when  the 
need  for  and  benehts  of  the  project  are 
clew,  and  the  methodology  and  budget 
require  little  additional  explanation. 
Because  the  Institute’s  experience  has 
been  that  projects  to  conduct  empirical 
research  or  program  evaluation 
ordinarily  require  a  more  thorough 
explanation  of  the  methodology  to  be 
used  than  can  be  provided  within  the 
space  limitations  of  a  concept  paper,  the 
Board  is  unlikely  to  waive  the 
application  requirement  for  such 
projects. 

D.  Submission  Requirements 

An  original  and  three  copies  of  all 
concept  papers  submitted  for 
consideration  in  Fiscal  Year  1997  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  no  later  than  November  27, 
1996.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  All  envelopes  containing  concept 
papers  should  be  marked  CONCEPT 
PAPER  and  should  be  sent  to:  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  Virginia  22314. 

The  Institute  will  send  WTitten  notice 
to  all  persons  submitting  concept  papers 
of  the  Board’s  decisions  regarding  their 
papers  and  of  the  key  issues  and 


questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubrnission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in 
Appendix  1  when  the  Board  invites 
applications  that  are  based  on  concept 
papers  which  are  submitted  by  courts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 

Vn.  Application  Requirements  for  New 
Projects 

An  application  for  Institute  funding 
support  must  include  an  application 
form;  budget  forms  (with  appropriate 
documentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lob%ing  form,  when  applicable;  and 
certain  certifications  and  assurances. 

A.  Forms 

1.  Application  Form  (Form  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  support  requested 
from  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  applicant  that 
the  information  contains  in  the 
application  is  true  and  complete,  that 
submission  of  the  application  has  been 
authorized  by  the  applicant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (Form  B) 

An  application  firom  a  State  or  local 
court  must  include  a  copy  of  Form  B 
signed  by  the  State’s  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State’s  highest 
court  or  the  agency  or  coimcil  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  coiut  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

3.  Budget  Forms  (Form  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  Form  C  or  in  the  spreadsheet 
format  of  Form  Cl.  Applicants 
requesting  $100,000  or  more  are 


strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 
a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested. 

In  addition  to  Form  C  or  Cl, 
applicants  mu.st  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
secticm  Vn.D.) 

If  funds  frnm  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  crirrent  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (Form  D) 

This  form  lists  the  statutory, 
regulatory,  and  policy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  applicants  other 
than  imits  of  State  or  local  government 
to  disclose  whether  they,  or  another 
entity  that  is  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  l^fore  Congress  on 
any  issue,  and  to  identify  the  specific 
subjects  of  their  lobbying  efforts.  (See 
section  X.D.) 

B.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exce^  one  single¬ 
spaced  page  on  8V2  by  11  inch  papier. 

C.  Program  Narrative 

The  program  narrative  for  an 
application  should  not  exceed  25 
double-spaced  pages  on  8V^  by  11  inch 
papier.  Margins  must  be  at  least  1  inch, 
and  type  size  must  be  at  least  12-point 
and  12  cpi.  The  page  limit  does  not 
include  die  forms,  the  abstract,  the 
budget  narrative,  and  any  appendices 
containing  resumes  and  letters  of 
cooperation  or  endorsement.  Additional 
background  material  should  be  attached 
only  if  it  is  essential  to  impiart  a  clear 
understanding  of  the  proposed  project. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 

1.  Project  Objectives ' 

The  applicant  should  iuclude  a  clear, 
concise  statement  of  what  the  propesed 
project  is  intended  to  accomplish.  In 
stating  the  objectives  of  the  project, 
applicants  should  focus  on  tiie  overall 
programmatic  objective  (e.g.,  to  enhance 
understanding  and  skills  regarding  a 
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specific  subject,  or  to  determine  how  a 
certain  proc^ure  affects  the  court  and 
litigants)  rather  than  on  operational 
objectives  (e.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  firom  300  cases). 

2.  Program  Areas  To  Be  Covered 

The  applicant  should  list  the  Special 
Interest  Category  or  Categories  that  are 
addressed  by  the  propos^  project  (see 
section  II.B.).  If  the  proposed  project 
does  not  fall  within  one  of  the  Inkitute’s 
Special  Interest  Categories,  the 
applicant  should  list  the  Statutory 
Program  Area  or  Areas  that  are 
addressed  by  the  proposed  project.  (See 
section  n.A.) 

3.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  a 
specific  location(s),  the  applicant 
should  discuss  the  particular  needs  of 
the  project  site(s)  to  be  addressed  by  the 
project  and  why  those  needs  are  not 
being  met  through  the  use  of  existing 
materials,  programs,  procedmes, 
services,  or  other  resoiuces. 

If  the  project  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  materials, 
programs,  procedures,  services,  or  other 
resoiuces  do  not  adequately  resolve 
those  problems.  The  ^scussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

4.  Tasks,  Methods  and  Evaluation 

a.  Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example: 

For  research  and  evaluation  projects, 
the  applicant  should  include  the  data 
sovirces,  data  collection  strategies, 
variables  to  be  examined,  and  analytic 
procedures  to  be  used  for  conducting 
the  research  or  evaluation  and  ensuring 
the  validity  and  general  applicability  of 
the  results.  For  projects  involving 
human  subjects,  the  discussicm  of 
methods  should  address  the  procedures 
for  obtaining  respondents’  informed 
consent,  ensuring  the  respondents’ 
privacy  and  freedom  frt>m  risk  or  harm, 
and  the  protection  of  others  who  are  not 
the  subj^s  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  hiiman 
subjects,  a  discussion  should  be 
included  that  expkins  the  value  of  the 
proposed  resear^  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 
risk. 


For  education  and  training  projects, 
the  applicant  should  include  the  adult 
education  techniques  to  be  used  in 
designing  and  presenting  the  program, 
including  the  teaching/leaming 
objectives  of  the  educational  design,  the 
teaching  methods  to  be  used,  and  the 
opportunities  for  structured  interaction 
among  the  participants;  how  faculty  will 
be  recruited,  selected,  and  trained;  the 
proposed  number  and  length  of  the 
conferences,  courses,  seminars,  or 
workshops  to  be  conducted  and  the 
estimated  number  of  persons  who  will 
attend  them;  the  materials  to  be 
provided  and  how  they  will  be 
developed;  and  the  cost  to  participants. 

For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procedures  will  be  implemented  and 
monitored. 

For  technical  assistance  projects,  the 
applicant  should  explain  the  types  of 
assistance  that  will  be  provided;  the 
particular  issues  and  problems  for 
which  assistance  will  be  provided;  how 
requests  will  be  obtained  and  the  type 
of  assistance  determined;  how  suitable 
providers  will  be  selected  and  briefed; 
how  reports  will  be  reviewed;  and  the 
cost  1,0  recipients. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedines,  technology  or 
services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  shovdd  be  designed 
to  provide  on-going  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria, 
related  to  the  project’s  programmatic 
objectives  that  will  be  used  to  evaluate 
the  project’s  effectiveness;  explain  how 
the  evaluation  will  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 


The  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

An  evaluation  approcudi  suited  to 
many  research  projects  is  a  review  hy  an 
advisory  panel  of  the  research 
methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted.  'Hie  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

The  most  valuable  approaches  to 
evalviating  educational  or  training 
programs  will  serve  to  reinforce  ^e 
participants’  learning  experience  while 
providing  useful  feedback  on  the  impact 
of  the  program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  etssess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  edong  with  the  participant’s 
response  to  &e  quality  and  effectiveness 
of  faculty  presentations,  the  format  of 
sessions,  the  value  or  usefulness  of  the 
material  presented,  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  em  independent 
observer  who  might  request  both  verbal 
and  written  responses  from  partidpants 
in  the  program.  When  an  education 
project  involves  the  development  of 
curricular  materials,  an  advisory  panel 
of  relevemt  experts  can  be  coupled  with 
a  test  of  the  curriculum  to  obtain  the 
reactions  of  partidpants  and  faculty  as 
indicated  above. 

The  evaluation  plan  for  a 
demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g.,  what 
effect  ^d  the  program  have  on  the 
court?  what  benefits  resulted  from  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

For  technical  assistance  projeds, 
applicants  shoidd  explain  how  the  v 
quality,  timeliness,  and  impact  of  the 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 
feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents’  informed  consent, 
ensuring  the  respondents’  privacy  and 
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freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subject  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

5.  Project  Management 

The  applicant  should  present  a 
detailed  management  plan  including  the 
starting  and  completion  date  for  each 
task;  the  time  commitments  to  the 
project  of  key  staff  nnd  their 
responsibilities  regarding  each  project 
task;  and  the  procedures  that  will  be 
used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Status  Reports  within  30 
days  after  the  close  of  each  calendar 
quarter  (i.e.,  no  later  than  January  30, 
April  30,  July  30,  and  October  30). 

Applicants  should  be  aware  that  the 
Institute  is  unlikely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  commitments  of 
the  proposed  project  staff  and 
consultants. 

6.  Products 

The  application  should  contain  a 
description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute. 

a.  Dissemination  Plan.  The 
application  must  explain  how  and  to 
whom  the  products  will  be 
disseminated;  describe  how  they  will 
benefit  the  State  courts,  including  how 
they  can  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e., 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  (See  section  X.V.)  Ordinauily, 


applicants  should  schedule  all  product 
preparation  and  distribution  activities 
within  the  project  period. 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  II.) 

To  facilitate  their  use,  all  videotaped 
products-should  be  distributed  in  VHS 
format. 

Twenty  copies  of  all  project  products, 
must  be  submitted  to  the  Institute.  A 
master  copy  of  each  videotape,  in 
addition  to  20  copies  of  each  videotape 
product,  must  also  be  provided  to  the 
Institute. 

b.  Types  of  Products.  The  type  of 
products  to  be  prepared  depend  on  the 
nature  of  the  project.  For  example,  in 
most  instances,  the  products  of  a 
research,  evaluation,  or  demonstration 
project  should  include  an  article 
summarizing  the  project  findings  that  is 
publishable  in  a  journal  serving  the 
coiuis  community  nationally,  an 
executive  summary  that  will  be 
disseminated  to  the  project’s  primary- 
audience,  or  both.  Applicants  proposing 
to  conduct  empirical  research  or 
evaluation  projects  with  national  import 
should  describe  how  they  will  make 
their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

At  the  conclusion  of  a  project, 
grantees  also  must  submit  a  diskette 
containing  a  one-page  abstract 
summarizing  the  products  resulting 
from  a  project  in  Word,  WordPerfect  or 
ASCn.  The  abstract  should  include  the 
grant  number  and  the  name  of  a  contact 
person  together  with  that  individual’s 
address,  telephone  number,  and  e-mail 
address  (if  applicable). 

c.  Institute  Review.  Applicants  must 
provide  for  submitting  a  final  draft  of  all 
written  grant  products  to  the  Institute 
for  review  and  approval  at  least  30  days 
before  the  products  are  submitted  for 
publication  or  reproduction.  For 
products  in  a  videotape  or  CD-ROM 
format,  applicants  must  provide  for 
incremental  Institute  review  of  the 
product  at  the  treatment,  script,  rough- 
cut,  and  final  stages  of  development,  or 
their  equivalents.  No  grant  funds  may  be 
obligated  for  publication  or 
repi^uction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute. 

d.  Acknowledgpient,  Disclaimer,  and 
Logo.  Applicants  must  also  provide  for 


including  in  all  project  products,  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute 
and  a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  “SJI”  logo  must  appear 
on  the  front  cover  of  a  written  pr^uct, 
or  in  the  opening  frames  of  a  video 
product,  unless  die  Institute  approves 
another  placement. 

7.  Applicant  Status 

An  applicant  that  is  not  a  State  or 
local  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  state  whether  it  is  either  a 
national  non-profit  organization 
controlled  by,  operating  in  conjunction 
with,  and  serving  the  judicial  branches 
of  State  governments;  or  a  national  non¬ 
profit  organization  fur  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
applicant  is  a  nonjudicial  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  non-governmental  entities. 

8.  Staff  Capability 

The  applicant  should  include  a 
summary  of  the  training  and  experience 
of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included. 

9.  Organizational  Capacity 

Applicants  that  have  not  administered 
a  grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditures  (and  income,  if 
any),  and  a  siunmary  of  the  applicant’s 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  the  applicant  has  that  will 
particularly  assist  in  the  successful 
completion  of  the  project. 

Unless  requested  otherwise,  an 
applicant  that  has  administered  a  grant 
from  the  Institute  within  the  past  two 
years  should  describe  only  the  changes 
in  its  organizational  capacity,  tax  status, 
or  financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

if  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  determined 
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by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement, 
“current”  means  no  earlier  than  two 
years  prior  to  the  current  calendar  year. 
If  a  current  audit  report  is  not  available, 
the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire  which  must  be 
signed  by  a  Certified  Public  Accoimtant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

10.  Statement  of  Lobbying  Activities 

Non-govemmental  applicants  must 
submit  the  Institute’s  Disclosure  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  l^fore  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Cooperation  or  Support 

If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  written  assurances  of 
cooperation  and  availability  to  the 
application,  or  send  them  under 
separate  cover.  In  order  to  ensure  that 
there  is  sufficient  time  to  bring  them  to 
the  Board’s  attention,  letters  of  support 
sent  under  separate  cover  must  be 
received  at  least  four  weeks  before  the 
meeting  of  the  Board  of  Directors  at 
which  the  application  will  be 
considered  (i.e.,  no  later  than  January 
24, 1997,  April  3, 1997,  or  June  27, 

1997,  respectively). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  Additional 
background  or  schedules  may  be 
attached  if  they  are  essential  to 
obtaining  a  clear  understanding  of  the 
proposed  budget.  Numerous  and 
lengthy  appendices  are  strongly 
discouraged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  fimds 
may  not  be  used  to  pay  for  cofiee  breaks 
during  seminars  or  meetings,  or  to 
purchase  alcoholic  beverages. 


1.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  stafi 
of  the  proposed  project,  the  annual 
salary  gf  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rate  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  ciurent  rates  or  establi^ed  written 
organization  policies.  If  grant  funds  are 
requested  to  pay  the  salary  and  related 
costs  for  a  current  employee  of  a  court 
or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706  (d)(1).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjimction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  the 

Eortion  of  the  employee’s  time  that  will 
a  dedicated  to  new  or  additional  duties 
related  to  the  project. 

2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
'are  used,  the  authority  for  such  use 
should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

3.  Consultant/Contractual  Services  and 
Honoraria 

The  applicant  should  describe  the 
tasks  ea^  consultant  will  perform,  the 
estimated  total  amount  to  be  paid  to 
each  consultant,  the  basis  for 
compensation  rates  (e.g.,  number  of 
days  X  the  daily  consultant  rates),  and 
the  method  for  selection.  Rates  for 
consultant  services  must  be  set  in 
accordance  with  section  XI.H.2.C. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  other  consultant 
payments.  Prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day;  Institute 
funds  may  not  be  used  to  pay  a 
consultant  at  a  rate  in  excess  of  $900  per 
day. 

4.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 
copy  of  the  Institute’s  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 


components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  for  travel  should 
also  be  include  in  the  narrative. 

5.  Equipment 

Grant  funds  many  be  used  to  purchase 
only  the  equipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project’s 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XI.H.2.b. 

6.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessary  to  accomplish  the  goals  and 
objectives  of  the  grant.  In  ad^tion,  the 
applicant  should  provide  the  basis  for 
the  amount  requested  for  this 
expenditure  category. 

7.  Construction 

Construction  expenses  are  prohibited 
except  for  the  limited  piuposes  set  forth 
in  section  X.H.2.  Any  allowable 
construction  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative. 

8.  Telephone 

Applicants  should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage 

Anticipated  postage  costs  for  project- 
related  mailings  should  be  describe  in 
the  budget  narrative.  The  cost  of  special 
mailings,  such  as  for  a  survey  or  for 
announcing  a  workshop,  should  be 
distinguished  from  routine  operational 
mailing  costs.  The  bases  for  all  postage 
estimates  should  be  included  in  the 
justification  material. 

10.  I*rinting/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
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provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs 

Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
.rates  must  be  established  in  accordance 
with  section  X1.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match 

The  applicant  should  describe  the 
source  of  any  matching  contribution  and 
the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time,  services  or  materials 
actually  contributed  will  be 
documented  sufficiently  clearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  qualify  as 
in-kind  match. 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  ffie 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  III.F.,  Vin.B.,  X.B.  and  XI.D.l.) 

E.  Submission  Requirements 

1.  An  application  package  containing 
the  application,  an  original  signature  on 
FORM  A  (and  on  FORM  B,  if  the 
application  is  horn  a  State  or  local 
court,  or  on  the  Disclosure  of  Lobbying 
Form  if  the  applicant  is  not  a  unit  of 
State  or  local  government),  and  fom* 
photocopies  of  the  application  package 
must  be  sent  by  first  class  or  overnight 
mail,  or  by  courier  no  later  than  May  7, 
1997.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  All  envelopes  or  boxes  containing 
applications  should  be  marked 
APPLICATION  and  sent  to:  State  Justice 
Institute,  1650  King  Street,  Suite  600, 
Alexandria,  Virginia  22314. 

Receipt  of  ea^  proposal  will  be 
acknowledged  in  writing.  Extensions  of 


the  deadline  for  receipt  of  applications 
will  not  be  granted.  Sm  section  VII.C.11. 
for  receipt  deadlines  for  letters  of 
support. 

2.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  identical  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  will  be  counted  against  the  25- 
page  limit  for  the  program  narrative.  A 
copy  of  the  cover  letter  should  be 
attached  to  each  copy  of  each 
application. 

Vin.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  stafi  contact  will  be 
named  in  the  Institute’s  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
weight  to  the  following  criteria: 

The  soundness  of  the  methodology; 

The  demonstration  of  need  for  the 
project; 

The  appropriateness  of  the  proposed 
evaluation  design; 

The  applicant’s  management  plan  and 
organizational  capabilities; 

The  qualifications  of  the  project’s 
staff; 

The  products  and  benefits  resulting 
from  the  project  including  the  extent  to 
which  the  project  will  have  long-term 
benefits  for  State  courts  across  the 
nation; 

The  degree  to  which  the  findings, 
procediires,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

The  reasonableness  df  the  proposed 
budget; 

The  demonstration  of  cooperation  and 
support  of  other  agencies  that  may  be 
affected  by  the  project;  and 

The  proposed  project’s  relationship  to 
one  of  the  “Special  Interest’’  categories 
set  forth  in  section  n.B. 

2.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 

a  national  court  support  or  education 
organization,  a  non-court  imit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute’s  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
Section  IV  above);  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amoimt  and  nature 
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(cash  or  in-kind)  of  the  applicant’s 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  Review  and  Approval  Process 

Institute  staff  will  prepare  a  narrative 

summary  of  each  application,  and  a 
rating  sheet  assigning  points  for  each 
relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 

Committees  of  the  Boaid  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 

D.  Return  Policy 

Unless  a  specific  request  is  made, 
imsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act,  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve,  defer,  or  deny 
their  respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subsequent  round 
of  funding.  The  Institute  Mali  also  notify 
the  designated  State  contact  listed  in 
Appendix  I  when  grants  are  approved 
by  the  Board  to  support  projects  that 
will  be  conducted  by  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 

of  the  letter  notifying  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  have  not  been  provided 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 
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IX.  Renewal  Funding  Procedures  and 
Requirements 

Two  types  of  renewal  funding  are 
described  below — “continuation  grants” 
and  “on-going  support  grants.”  Tte 
award  of  an  initial  grant  to  support  a 
project  does  not  constitute  a 
commitment  by  the  Institute  to  renew 
funding.  The  Board  of  Directors 
anticipates  allocating  no  more  than  $2 
million  of  available  FY  1997  grant  funds 
for  renewal  grants. 

A.  Continuation  Grants 

1.  Purpose  and  Scope 

Continuaticm  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  procedure,  or  program 
developed  with  SJI  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  maimer,  absent 
extenuatiiig  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amoimt  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

2.  Application  Procediues — ^Letters  of 
Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  ^riod. 

a.  A  letter  or  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  the  scope,  focus 
or  audience  of  the  project. 

b.  Within  30  days  of  receiving  a  letter 
of  intent.  Institute  staff  will  review  the 
proposed  activities  for  the  next  project 
period  and  inform  the  grantee  of 
specific  issues  to  be  addressed  in  the 
continuation  application  and  the  date 


by  which  the  application  for  a 
continuation  grant  must  be  submitted. 

3.  Application  Format 
‘  An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  VII.B.,  a  program  narrative,  a 
budget  narrative,  a  disclosure  of 
lobbying  form  (^m  applicants  other 
than  imits  of  State  or  local  government), 
and  certain  certifications  and 
assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  Vn.C. 
However,  rather  than  the  topics  listed  in 
section  Vn.C.,  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  include: 

a.  Project  Objectives.  The  applicant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  infamded  to 
accomplish. 

b.  Need  for  Continuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  ^e  project,  and 
how  the  continuation  will  benefit  the 
participating  courts  or  the  courts 
community  generally.  That  is,  to  what 
extent  will  the  original  goals  and 
objectives  of  the  project  be  imfulfilled  if 
the  project  is  not  continued,  and 
conversely,  how  will  the  findings  or 
results  of  the  project  be  enhanced  by 
continuing  the  project? 

A  continuation  application  requesting 
a  package  grant  to  support  more  than 
one  project  should  explain,  in  addition, 
how  the  proposed  projects  are  related; 
how  their  operation  and  administration 
would  be  eiihanced  by  the  grant;  the 
advantages  of  funding  the  projects  as  a 
package  rather  than  individually;  and 
the  disadvantages,  if  any,  that  would 
accrue  by  considering  or  funding  them 
separately. 

c.  Report  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why.  A 
continuation  application  requesting  a 
package  grant  must  describe  separately 
the  activities  undertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  from  the 
evaluation  of  the  project,  if  they  are 
available,  and  bow  they  will  be 
addressed  during  the  proposed 
continuation.  If  die  findings  are  not  yet 
available,  applicants  should  provide  the 


date  by  which  they  will  be  submitted  to 
the  Institute.  Ordinarily,  the  Board  will 
not  consider  an  application  for  > 

continuation  funding  until  the  Institute 
has  received  the  evaluator’s  report. 

e.  Tasks,  Metiiods,  Staff  and  Grantee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  the 
products  of  the  project,  and  how  and  to 
whom  those  products  will  be 
disseminated,  as  well  as  any  changes  in 
tlie  assigned  staff  or  the  grantee’s 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

A  continuation  application  for  a 
package  grant  must  address  these  issues 
separately  for  each  project  included  in 
the  proposed  package,  using  the  same 
alphabetic  identifiers  and  project  titles 
as  in  the  original  application. 

f.  Task  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  are  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  paragraph  Vn.D.  Changes  in  the 
funding  level  requested  ^ould  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VILE.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant.  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  Vm.B.  The  key  findings 
and  recommendations  resulting  firom  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  bn 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
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new  projects  set  forth  in  sections 

vin.c.— Vin.E. 

B.  On-going  Support  Grants 

1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  diat  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  continuing  important 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2.  and  V.D.2. 
The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amoimt  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

A  project  is  eligible  for  consideration 
for  an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  imder  a  grant  from  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  coiuts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  members  of  the  court 
community; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtaifed  or  significantly  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  The  evaluation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
mid-course  corrections  or  improvement 
of  the  project,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant’s 
response  to  any  deficiencies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of,  and 


continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
3-year  project  period. 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  years  of  the  grant  period, 
along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  ^e  project 
period.  (See  also  section  IX.B.3.h.) 

2.  Letters  of  Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  ^  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A.2.a. 

3.  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VII.B.,  a  program 
narrative,  a  budget  narrative,. and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VU.C. 
However,  rather  than  the  topics  listed  in 
section  VII.C.,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  The  applicant 
should  provide  a  detailed  discussion  of 
the  benefits  provided  by  the  project  to 
the  State  courts  aroimd  the  country, 
including  the  degree  to  which  State 
courts.  State  court  judges,  or  State  court 
managers  and  personnel  are  using  the 
services  or  programs  provided  by  the 
project. 

b.  Demonstration  of  Court  Support. 
The  applicant  should  demonstrate 
support  for  the  continuation  of  the 
project  from  the  courts  community. 

c.  Report  on  Current  Project  Activities. 
The  applicant  should  discuss  the  extent 
to  whi(±  the  project  has  met  its  goals 
and  objectives,  identify  any  activities 
that  have  not  been  completed,  and 
explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  attach  a  copy  of  the  final 
evaluation  report  regarding  the 
effectiveness,  impact,  and  operation  of 
the  project,  specify  the  key  findings  or 
recommendations  resulting  from  the 
evaluation,  and  explain  how  they  will 
be  addressed  during  the  proposed 


renewal  period.  Ordinarily,  the  Board 
will  not  consider  an  application  for  on¬ 
going  support  until  the  Institute  has  > 
received  the  evaluator’s  report. 

e.  Objectives,  Tasks,  Methods,  Staff 
and  Grantee  Capability.  The  applicant 
should  describe  fully  any  changes  in  the 
objectives;  tasks  to  performed;  the 
methods  to  be  used;  the  products  of  the 
project;  how  and  to  whom  those 
products  will  be  disseminated;  the 
assigned  staff;  and  the  grantee’s 
organizational  capacity. 

f.  Task  Schedule.  The  applicant 
should  present  a  general  schedule  for 
the  full  proposed  project  period  and  a 
detailed  task  schedule  for  the  first  year 
of  the  proposed  new  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  are  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 

complete  three-year  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
Vn.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms  « 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested.  The  budget 
should  provide  for  realistic  cost-of- 
living  and  staff  salary  increases  over  the 
course  of  the  requested  project  period. 
Applicants  should  be  aware  that  the 
Institute  is  unlikely  to  approve  a 
supplemental  budget  increase  for  an  on¬ 
going  support  grant  in  the  absence  of 
well-documented,  unanticipated  factors 
that  clearly  justify  the  requested 
increase. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VU.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  an 
on-going  support  grant.  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
Vin.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
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proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 

vin.c-vni.E. 

X.  Conqiliance  Requirements 

The  State  justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts  and  cooperative 
agreements  of  which  applicants  and 
recipients  should  be  aware.  In  addition 
to  eligibility  requirements  which  must 
be  met  to  be  considered  for  an  award 
from  the  Institute,  a9.  applicants  should 
be  aware  of  and  all  recipients  will  be 
responsible  for  ensuring  compliance 
with  the  following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State’s 
Supreme  Court,  or  its  designated  agency, 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accormtable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C  10705(b)(4).  Appendix  I  to  this 
Guideline- lists  the  person  to  contact  in 
each  State  regarding  the  administration 
of  Institute  grants  to  State  and  local 
courts. 

B.  Matching  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  hi^er.education)  require 
a  match  fix>m  private  or  public  sources 
of  not  less  than  50%  of  the  total  amount 

-  of  the  Institute’s  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000,  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  frnm  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  S)I)  must  be  provided  as  a  match. 

A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  that 
provide  a  cash  match  to  the  Institute’s 
award.  (For  a  further  definition  of 
matdi,  see  section  in.F.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  justice  of  the  highest  court  in  the 
State  and  the  Board  of  Directors.  42 
U.S.C.  10705(d). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  micouraged  to  contribute 
to  meeting  the  costs  of  the  prefect.  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  that 


the  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fully  met,  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
provided  for  in  the  award  agreement 
(see  sections  VIII.B.  above  and  XI.D.). 

C.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise,  in  any  proceeding, 
application,  request  for  a  ruUng,  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge,  he/she  or  his/her 
immediate  family,  partners, 
organization  other  than  a  public  agency 
in  which  he/she  is  serving  as  officer, 
director,  trustee,  partner,  or  employee  or 
any  person  or  organization  with  whom 
he/she  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment,  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

a.  Using  an  official  position  for 
privat^ain;  or 

b.  Afiiecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work,  and/ 
or  requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

D.  Lobbying 

Fimds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  Orders 
or  similar  promulgations  by  Federal, 
State  or  lo^  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  sulnnitted  by  organizations 
that  would  carry  out  the  objectives  of 


their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendiun.  Officers  and  employees  of 
recipients  shall  not  intentionally 
identify  the  Institute  or  recipients  with 
any  partisan  or  nonpartisan  political 
activity  associated  with  a  political  party 
or  association,  or  the  campaign  of  any 
candidate  for  public  or  party  office.  42 
U.S.C.  10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the  . 
purpose  of  advocating  particular 
nonjudidal  public  policies  or 
encouraging  nonjufficial  political 
activities.  42  U.S.C.  10706(b). 

G.  Prohibition  Against  Litigation 
Support 

No  fimds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court’s  normal  operations); 

2.  To  construct  court  facilities  or 
structines,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 
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/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act, 
no  recipient  of  flnancial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  die 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creqd  be  excluded  fi^m  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  imder  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

L.  Reporting  Requirements 

Recipients  of  Institute  funds,  other 

than  s^olarships  awarded  imder 
section  n.B.2.b.iii.,  shall  submit 
Quarterly  Progress  and  Financial  Status 
Reports  within  30  days  of  the  close  of 
ea^  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 


activities  scheduled  during  the  next 
reporting  period. 

The  Quarterly  Financial  Status  Report 
shall  be  submitted  in  accordance  with 
section  XI.G.2.  of  this  guideline.  A  final 
project  Progress  Report  and  Financial 
Status  Report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  XI.K.2.  of 
this  Guideline. 

M.  Audit 

Recipients,  other  than  those  noted 
below,  must  .provide  for  an  annual  fiscal 
audit  which  shall  include  an  opinion  on 
whether  the  financial  statements  of  the 
grantee  present  fairly  its  financial 
position  and  financial  operations  are  in 
accordance  with  generally  accepted 
accounting  principles.  (Sm  section  XI.J. 
of  the  Guideline  for  the  requirements  of 
such  audits.)  Recipients  of  a 
scholarship,  curriculum  adaptation,  or 
technical  assistance  grant  are  not 
required  to  submit  an  audit,  but  must 
maintain  appropriate  documentation  to 
support  all  expenditures. 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  the  Guideline,  or  the  terms 
and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act.  as  approved  by  the 
Institute.  If  such  certification  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  such  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified. 


whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  received  from  the 
Institute.  The  “SJI”  logo  must  appear  on 
the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute. 

This  includes  final  products  printed  or 
otherwise  reproduce  during  the  grant 
period,  as  well  as  reprintings  or 
reproductions  of  those  materials 
following  the  end  of  the  grant  period.  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  request. 

Recipients  also  shall  display  the 
following  disclaimer  on  all  grant 
products: 

“This  [document,  film,  videotape, 
etc.]  was  developed  under  [grant/ 
cooperative  agreement,  number  SJI- 
(insert  number)]  from  the  State  Justice 
Institute.  The  points  of  view  expressed 
are  those  of  the  [author(s),  filmmaker(s), 
etc.]  and  do  not  necessarily  represent 
the  official  position  or  policies  of  the 
State  Justice  Institute.” 

R.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obligated  fm 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  written  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  at  least  30  days 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute.  Grantees  shall  provide  for 
timely  reviews  by  the  Institute  of 
videotape  or  CD-ROM  products  at  the 
treatment,  script,  rough  cut,  and  final 
stages  of  development  or  their 
equivalents,  prior  to  initiating  the  next 
stage  of  product  development.  *I83S. 
Distribution  of  Grant  Piquets 

In  addition  to  the  distribution 
specified  in  the  grant  application, 
grantees  shall  send: 

1.  Twenty  copies  of  each  final  product 
developed  with  grant  funds  td  the 
Institute,  unless  the  product  was 
developed  under  either  a  curriculum 
adaptation  or  a  technical  assiittance 
grant,  in  which  case  submission  of  2 
copies  is  required. 

2.  A  mastercopy  of  each  videotape 

produced  with  grant  funds  tq  the 
Institute.  . , 
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3.  A  one-page  abstract  to  the  Institute 
summarizing  the  products  produced 
during  the  project  for  posting  on  the 
Internet  together  with  a  diskette 
containing  the  abstract  in  Word, 
WordPerfect,  or  ASCII.  The  abstract 
should  include  the  grant  number,  a 
contact  name,  address,  telephone 
numbers,  and  e-mail  address  (if 
applicable). 

4.  One  copy  of  each  Hnal  product 
developed  with  grant  funds  to  the 
library  established  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  these  libraries  is 
contained  in  Appendix  11.  Labels  for 
these  libraries  are  available  from  the 
Institute  upon  request.)  Recipients  of 
curriculum  adaptation  and  technical 
assistance  grants  are  not  required  to 
send  final  products  to  State  libraries. 

T.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Insthute  Act. 

U.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  siich 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sQught.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  “Government  Patent 
Policy”  (President’s  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18, 1983,  and 
statement  of  Government  Patent  Policy). 

V.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product  (e.g.,  a  report, 
curriculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 


dissemination  costs,  the  grantee  may, 
with  the  Institute’s  prior  written 
approval,  recover  its  costs  for 
developing,  producing,  and 
disseminating  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

Applicants  should  disclpse  their 
intent  to  sell  grant-related  products  in 
both  the  concept  paper  and  the 
application.  Subsequent  written 
requests  to  recover  costs  ordinarily 
should  be  submitted  in  writing  during 
the  grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  munber  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25.00,  the  written 
request  also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
•Institute  grant  funds  or  grantee 
matching  contributions.  If  the  price  of 
the  product  is  increased  after  the 
expiration  of  the  grant  period,  the 
grantee  must  notify  the  Institute  of  the 
new  sales  price. 

In  the  event  that  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  III.F.  and  XI.F. 
for  requirements  regarding  project- 
related  income  realized  during  the 
project  period. 

W.  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analysis  a 
diskette(s)  or  data  tape(s)  containing 
research  and  evaluation  data  collected 
under  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

X.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 


position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 

XL  Financial  Requirements 

.  A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors, 
.and  other  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project 
budget. 

1.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  to  offer  guidance  on 
procedures  which  will  assist  all 
grantees/subgrantees  in: 

a.  Complying  with  the  statutory 
requirements  for  the  awarding, 
disbursement,  and  accounting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  efiective  audit  of 
funded  programs  and  projects. 

2.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements  under  the 
same  terms  and  conditions  that  apply  to 
Federal  grantees.  These  materials 
supplement  the  requirements  of  this 
section  for  accounting  systems  and 
financial  recordkeeping  and  provide 
additional  guidance  on  how  these 
requirements  may  be  satisfied. 

(Circulars  may  be  obtained  from  OMB 
by  calling  202-395-7250.) 

a.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(OMB)  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments. 
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c.  Office  of  Management  and  Budget, 
(OMB)  Circular  A-88  (revised).  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

e.  Office  of  Management  and  Budget 
( OMB)  Circular  A-1 10,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
Profit  Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122.  Cost  Principles 
for  Non-profit  Organizations. 

h.  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
firom  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records,  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State’s 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  shall  be 
responsible  for  assuring  proper 
administration  of  Institute  funds;  and 
shall  be  responsible  for  all  aspects  of  the 
project,  including  proper  accounting 
and  financial  recordkeeping  by  the 
subgrantee.  These  responsibilities 
include: 

a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  its  designee 
should  be  familiar  with,  and 
periodically  monitor,  its  subgrantees’ 
financial  operations,  records  system  and 
procedures.  Particular  attention  should 
be  directed  to  the  maintenance  of 
current  financial  data. 

b.  Recording  Financial  Activities.  The 
subgrantee’s  grant  award  or  contrafct 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 


summary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  OR  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Non-Institute  contributions 
applied  to  projects  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

c.  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment.  The  detail  of 
each  project  budget  should  be 
maintained  on  file  by  the  State  Supreme 
Court. 

d.  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
or  its  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  non-institute 
matching  funds,  that  the  requirements 
and  limitations  of  the  Guideline  are 
applied  to  such  funds. 

e.  Audit  Requirement.  'The  State 
Supreme  Court  or  its  designee  is 
required  to  ensiue  that  subgrantees  have 
met  the  necessary  audit  requirements  as 
set  forth  by  the  Institute  (see  sections 
X.M.  and  XI.J). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accoimting  system  is  considered  to  be 
one  which: 

1.  Properly  accoimts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 


any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost’’  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matting 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs.  ^ 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  However, 
the  ^11  matching  share  must  be 
obligated  during  the  award  period, 
except  that  with  the  prior  written 
permission  of  the  Institute, 
contrihutions  made  following  approval 
of  the  grant  by  the  Institute’s  Board  but 
before  the  beginning  of  the  grant  may  be 
counted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  throughout 
the  course  of  a  project,  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  pt  lod 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  the  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  die  requirements  of 
this  section.  (See  section  XI.) 
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E.  Maintenance  and  Retention  of 
Records 

All  flnancial  records,  supporting 
documents,  statistical  records  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  thr^  years  for 
purposes  of  examination  and  audit. 

State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  chapter. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payrqjl  records,  canceled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrwtee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  will  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
which  are  renewed  annually,  from  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  finom  the 
grantee ’s/subgrantee’s  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 


manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The  . 
policies  governing  the  disposition  of  the 
various  types  of  project-related  income 
are  listed  below. 

1.  Interest 

A  State  and  any  agency  ot 
instrumentality  of  a  State  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accoimtable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  and  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  order 
their  affairs  so  as  to  ensure  minimum 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 

used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amoimt  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  offset  by  the  fees,  should 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income  from  the  Sale  of  Grant 
Products 

When  grant  funds  fully  cover  the  cost 
of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  only  at 
a  price  intended  to  recover  actual 
reproduction  and  distribution  costs  that 
were  not  covered  by  Institute  grant 
funds  or  grantee  matching  contributions 
to  the  project.  When  grant  funds  only 
partially  cover  the  costs  of  developing, 
producing,  and  disseminating  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  recover  costs 
for  developing,  reproducing,  and 
disseminating  the  material  to  the  extent 
that  those  costs  v/ere  not  covered  by 
Institute  grant  funds  or  grantee 
matching  contributions.  If  the  grantee 
recovers  its  costs  in  this  manner,  then 


amounts  expended  by  the  grantee  to 
develop,  produce,  and  disseminate  the 
material  may  not  be  considered  match. 

If  the  sale  of  products  occurs  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  documented  in  an  auditable 
manner.  Whenever  possible,  the  intent 
to  sell  a  product  should  be  disclosed  in 
the  concept  paper  and  application  or 
reported  to  the  Institute  in  writing  once 
a  decision  to  sell  products  has  been 
made.  The  grantee  must  request 
approval  to  recover  its  product 
development,  reproduction,  and 
dissemination  costs  as  specified  in 
section  X.V. 

5.  Cither 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project’s 
terms  and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Pa3rment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  “Check-Issued” 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee’s 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

b.  Continuation  and  On-Going 
Support  Awards.  For  purposes  of 
submitting  Requests  for  Advance  or 
Reimbursement,  recipients  of 
continuation  and  on-going  support 
grants  should  treat  each  grant  as  a  new 
project  and  number  their  requests 
accordingly  (i.e.  on  a  grant  rather  than 
a  project  basis).  For  example,  the  first 
request  for  payment  from  a  continuation 
grant  or  each  year  of  an  on-going 
support  would  be  niunber  1,  the  second 
number  2,  etc.  (See  Recommendations 
to  Grantees  in  the  Introduction  for 
further  guidance.) 

c.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 

i.  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
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between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

ii.  Engages  in  the  improper  award  and 
administration  of  subgi'ants  or  contracts; 
or 

iii.  Is  unable  to  submit  reliable  and/ 
or  timely  reports;  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  shall  then  be 
made  by  chock  to  reimburse  the  grantee 
for  actual  cash  disbursements.  In  the 
event  the  grantee  continues  to  be 
deficient,  the  Institute  may  suspend 
reimbursement  payments  until  the 
deficiencies  are  corrected. 

d.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  will 
impair  the  goals  of  good  cash 
management. 

2.  Financial  Reporting 

a.  General  Requirements.  In  order  to 
obtain  financial  information  concerning 
the  use  of  funds,  the  Institute  requires 
that  grantees/subgrantees  of  these  funds 
submit  timely  reports  for  review. 

Three  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  recipients  of  scholarships 
under  section  n.B.2.b.iii.,  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds. 
State  and  local  matching  shares,  and 
any  other  fund  sources  included  in  the 
approved  project  budget.  The  report 
contains  information  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  its  preparation,  will  be  included  in 
the  official  Institute  Award  package.  In 
circumstances  where  an  organization 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  class,  in  support  of 
the  Request  for  Advance  or 
Reimbursement. 

b.  Additional  Requirements  for 
Renewal  Grants.  Grantees  receiving  a 
continuation  or  on-going  support  grant, 
should  number  their  quarterly  Financial 
Status  Reports  on  a  grant  rather  than  a 
project  basis.  For  example,  the  first 
quarterly  report  for  a  continuation  grant 


or  each  year  of  an  on-going  support 
award  should  be  number  1,  the  second 
number  2,  etc. 

3.  Consequences  of  Non-Compliance 
with  Submission  Requirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  or 
termination  of  grant  payments. 

H.  Allowability  of  Costs 

I.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-87,  Cost  Principles 
for  State  and  Local  Governments;  A-21, 
Cost  Principles  Applicable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  A-122,  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period.  Copies  of  these 
circulars  may  be  obtained  from  OMB  by 

c.alling  (202)  395-7250. 

2.  Costs  Requiring  Prior  Approval 

a.  Pre-agreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessary  to  the  project  but  occur  prior 
to  the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (ADP)  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  purchased  exceeds 
$3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 
Institute  funds  may  not  be  used  to  pay 
a  consultant  at  a  rate  in  excess  of  $900 
per  day. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  may  not  be  used  to  cover 
the  transportation  or  per  diem  costs  of 
a  member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 


4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  It  is  the  policy  of  the  Institute  that 
all  costs  should  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  will 
accept  that  rate. 

a.  Approved  Plan  Available 

i.  The  Institute  will  accept  an  indirect 
cost  rate  or  allocation  plan  approved  for 
a  grantee  during  the  preceding  two  years 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  methods  substantially 
in  accord  with  those  set  forth  in  the 
applicable  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  ^ 
submitted  to  the  Institute. 

ii.  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

iii.  Organizations  with  an  approved 
indirect  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiated 
agreement  will  stipulate  that  contracts 
are  excluded  from  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  In  order  to  be  reimbursed  for 
indirect  costs,  a  grantee  or  organization 
must  first  establish  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  within 
three  months  after  the  start  of  the  grant 
period  to  assure  recovery  of  the  full 
amount  of  allowable  indirect  costs,  and 
it  must  be  developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved  as  specified  in  the  applicable 
OMB  Circular.  Copies  of  OMB  Circulars 
may  be  obtained  directly  from  OMB  by 
calling  (202)  395-7250. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
Indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards. 
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I.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  adopts  the  standards  set  forth 
in  Attachment  O  of  OMB  Circular  A- 
102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-11 0._ 

2.  Property  Management  Standards 

The  property  management  standards 

as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-110  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary. 

/.  Audit  Requirements 

1.  Implementation 

Each  recipient  of  a  grant  from  the 
Institute,  other  than  a  scholarship, 
curriculum  adaptation,  or  technical 
assistance  grant  (including  a  State  or 
local  court  receiving  a  sul^ant  from  the 
State  Supreme  Court)  shall  provide  for 
an  annual  fiscal  audit.  The  audit  may  be 
of  the  entire  grantee  organization  (e.g., 
a  university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128,  or  OMB  Circular  A-133 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  shall  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies. 

Grantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 


audit.  Each  grant  recipient  shall  have 
policies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for:  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

ft  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
unresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  payments  for  active 
Institute  grants  to  that  organization. 

K.  Close-Out  of  Grants 

1.  Definition 

Close-out  is  a  process  by  which  the 
Institute  determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  be^n 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (See  section  XI.K.3),  the 
following  documents  must  be  submitted 
to  the  Institute  by  the  grantee  other  than 
a  recipient  of  a  scholarship  under 
section  II.B.2.b.v.  These  reporting 
requirements  apply  at  the  conclusion  of 
any  non-scholarship  grant,  even  when 
the  project  will  receive  renewal  funding 
through  a  continuation  or  on-going 
support  grant. 

a.  Financial  Status  Beport.  The  final 
report  of  expenditures  must  have  no 
unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
frem  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  ^nds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 


project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  during  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor;  and  discuss  what, 
if  anything,  could  have  been  done 
difierently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Close-out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee’s  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken*  to  assure 
that  all  the  grantee’s  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

XII.  Grant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A'.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  percent  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
cumulatively. 

For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  section  XII.D.). 

3.  A  change  in  the  project  site. 
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4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 
XU.E.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
XII.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.X.). 

8.  A  change  in  the  name  of  the  grantee 
organization. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 
xn.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI.H.2. 

12.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  their  SJI  program 
manager,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  ^e  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  otlier 
information  the  program  manager 
determines  would  help  the  Institute’s 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the'reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantoe  may  make 
minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant’s 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 


days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director’s  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  knovm  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of /Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  actiye  direction  of 
the  project,  the  histitute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  tlie 
direction  of  another  individual,  a 
statement  of  the  candidate’s 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs. 


both  direct  and  indirect,  are  to  be 
allowed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee’s 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of 
Directors 

David  A.  Brock,  Co-Chairman,  Chief 
Justice,  Supreme  Court  of  New 
Hampshire,  Concord,  NH 
John  F.  Dafiron,  Jr.,  Co-Chairman,  Judge, 
Chesterfield  Circuit  Court, 

Chesterfield,  VA 

Sandra  A.  O’Connor,  Secretary,  States 
Attorney  of  Baltimore  County, 

Towson,  MD 

Terrence  B.  Adamson,  Esq.,  Executive 
Committee  Member,  Kaye,  Scholer, 
Fierman,  Hays  &  Handler, 

Washington,  DC 

Joseph  F.  Baca,  Chief  Justice,  New 
Mexico  Supreme  Court,  Santa  Fe,  NM 
Mr,  Robert  N.  Baldwin,  State  Court 
Administrator,  Virginia  Supreme 
Court,  Richmond,  VA 
Carlos  R,  Garza,  Esq.,  Administrative 
Judge  (ret,),  Vienna,  VA 
Tonuny  Jewell,  Judge,  2nd  Judicial 
District  Court,  Albuquerque,  NM 
Keith  McNamara,  Esq.,  McNamara  & 
McNamara,  Columbus,  OH 
Florence  K.  Murray,  Associate  Justice 
(ret.),  Rhode  Island  Supreme  Court, 
Providence,  RI 

Janie  L.  Shores,  Justice,  Alabama 
Supreme  Court,  Birmingham,  AL 
David  I.  Tevelin,  Executive  Director  (ex 
officio) 

David  I.  Tevelin, 

Executive  Director. 

Appendix  I — List  of  Contacts  Regarding 
Administration  of  Institute  Grants  to 
State  and  Local  Courts 

Mr.  Frank  Gregory,  Administrative  Director, 
Administrative  Office  of  the  Courts,  300 
Dexter  Avenue,  Montgomery,  AL  36130, 
(205)  834-7990 

Mr.  Arthur  H.  Snowden  II,  Administrative 
Director,  Alaska  Court  .System,  303  K 
Street,  Anchorage,  AK  99501,  (907)  264— 
0547 

Mr.  David  K.  Byers,  Administrative  Director, 
Supreme  Court  of  Arizona,  1501  West 
Washington  Street,  Suite  411,  Phoenix,  AZ 
85007-3330,  (602)  542-9301 
Mr.  James  D.  Gingerich,  Director, 
Administrative  Office  of  the  Courts,  625 
Marshall,  Little  Rock,  AR  72201,  (501) 
682-9400 

Mr.  William  C.  Vickrey,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street,  South  Tower, 
San  Francisco,  CA  94107,  (415)  396-9115 
Mr.  Steven  V.  Berson,  State  Court 
Administrator,  Colorado  Judicial 
Department,  1301  Pennsylvania  Street, 
Suite  300,  Denver,  CO  80203-2416,  (303) 
861-1111,  ext.  585 
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Honorable  Aaron  Ment,  Chief  Court 
Administrator,  Supreme  Court  of 
Connecticut,  231  Capitol  Avenue,  Drawer 
N,  Station  A,  Hartford,  CT  06106,  (203) 
566-4461 

Mr.  Lowell  Groundland,  Director, 
Administrative  Office  of  the  Courts,  Carvel 
State  Office  Building,  820  N.  French  Street, 
Wilmington,  DE  19801,  (302)  577-2480 
Mr.  Ulysses  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Columbia,  500 
Indiana  Avenue,  N.W.,  Washington,  D.C 
20001,(202)  879-1700 
Mr.  Kenneth  Palmer,  State  Courts 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee,  FL  32399-1900,  (904)  922- 
5081 

Mr.  Robert  L.  Doss,  Jr.,  Director, 
Administrative  Office  of  the  Georgia 
Courts,  The  Judicial  Council  of  Georgia, 

244  Washington  Street,  S.W.,  Suite  500, 
Atlanta,  GA  30334-5900,  (404)  656-5171 
Mr.  Anthony  P.  Sanchez,  Administrative 
Director,  Superior  Court  of  Guam,  Judiciary 
Building,  120  West  O’Brien  Drive,  Agana, 
Guam  96910,  011  (671)  475-3544 
Mr.  Michael  F.  Broderick,  Administrative 
Director  of  the  Courts,  417  S.  King  Street, 
Room  206,  Honolulu,  HI  96813,  (808)  539- 
4900 

Ms.  Patricia  Tobias,  Administrative  Director 
of  the  Courts,  Idaho  Supreme  Court,  451 
West  State  Street,  Boise,  ID  83720-0101, 
(208) 334-2246 

Honorable  Daniel  R.  Pascale,  Administrative 
Director  of  the  Courts,  160  N.  LaSalle 
Street,  20th  Floor,  Chicago,  IL  60601,  (312) 
793-8191 

Mr.  Bruce  A.  Kotzan,  Executive  Director, 
Supreme  Court  of  Indiana,  115  W. 
Washington,  Suite  1080,  Indianapolis,  IN 
46204-3417,  (317)  232-2542 
Mr.  William  J.  O’Brien,  State  Court 
Administrator,  Supreme  Court  of  Iowa, 
State  House,  I>es  Moines,  lA  50319,  (515) 
281-5241 

Dr.  HoWard  P.  Schwartz,  Judicial 
Administrator,  Kansas  Judicial  Center,  301 
West  10th  Street,  Topeka,  KS  66612,  (913) 
296-4873 

Mr.  Paul  F.  Isaacs,  Administrative  Director, 
Administrative  Office  of  the  Courts,  100 
Mill  Creek  Park,  Frankfort,  KY  40601- 
9230,  (502)  573-2350 

Dr.  Hugh  M.  Collins,  Judicial  Administrator, 
Supreme  Court  of  I^uisiana,  301  Loyola 
Avenue,  Room  109,  New  Orleans,  LA 
70112,  (504)  568-5747 
Mr.  James  T.  Glessner,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  P.O.  Box  4820,  Downtown  Station, 
Portland,  ME  04112-4820,  (207)  822-0792 
Mr.  George  B.  Riggin,  Jr.,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  Courts  of  Appeal  Bldg.,  361  Rowe 
Boulevard,  Annapolis,  MD  21401,  (410) 
974-2141 

Honorable  John  J.  Irwin,  Jr.,  Chief  Justice  for 
Administration  and  Management,  The 
Trial  Court,  Administrative  Office  of  the 
Trial  Court,  Two  Center  Plaza,  Suite  540, 
Boston,  MA  02108.  (617)  742-8575 
Ms.  Marilyn  K.  Hall,  State  Court 
Administrator,  Michigan  Supreme  Court, 
309  N.  Washington  Square,  P.O.  Box 
30048,  Lansing,  Ml  48909,  (517)  373-0130 


Ms.  Sue  K.  Dosal,  State  Court  Administrator, 
Supreme  Court  of  Minnesota,  25 
Constitution  Avenue,  St.  Paul,  MN  55155, 
(617) 296-2474 

Mr.  Martin  Smith,  Director,  Administrative 
Office  of  the  Courts,  Supreme  Court  of 
Mississippi,  P.O.  Box  117,  Jackson,  MS 
39205 (601)  354-7408 
Mr.  Ron  Larkin,  State  Court  Administrator, 
Supreme  Court  of  Missouri,  P.O.  Box 
104480,  Jefferson  City,  MO  65110,  (314) 
751-3585 

Mr.  Patrick  A.  Chenovick,  State  Court 
Administrator,  Montana  Supreme  Court, 
Justice  Building,  Room  315,  215  North 
Sanders,  Helena,  MT  59620-3001,  (406) 
444-2621 

Mr.  Joseph  C.  Steele,  State  Court 
Administrator,  Supreme  Court  of  Nebraska, 
State  Capitol  Building,  Room  1220, 

Lincoln  NE  68509,  (404)  471-3730 
Mr.  Donald  J.  Mello,  Court  Administrator, 
Administrative  Office  of  the  Courts, 

Capitol  Complex,  Carson  City,  NV  89710, 
(702)  687-5076 

Mr.  Donald  Goodnow,  State  Court 
Administrator,  Supreme  Court  of  New 
Hampshire,  Frank  Rowe  Kenison  Building, 
Concord,  NH  03301,  (603)  271-2521 
Mr.  James  J.  Ciancia,  Administrative  Director, 
Administrative  Office  of  the  Courts,  CN- 
037,  RJH  Justice  Complex,  Trenton,  NJ 
08625,  (609)  984-0275 
Honorable  Jonathan  Lippman,  Chief 
Administrative  Judge,  Office  of  Court 
Administration,  270  Broadway,  New  York, 
NY  10007,  (212)  417-2007 
Mr.  John  M.  Greacen,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  Supreme  Court  of  New  Mexico, 
Supreme  Court  Building,  Room  25,  Sante 
Fe,  NM  87503,  (505)  827-4800 
Hon.  Jack  Cozort,  Acting  Administrative 
Director,  Administrative  Office  of  the 
Courts,  P.O.  Box  2448,  Raleigh,  NC  27602, 
(919)  733-7107 

Mr.  Keithe  E.  Nelson,  State  Court 
Administrator,  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  Bismarck, 
ND  58505,  (701)  328-4216 
Mr.  Stephan  W.  Stover,  Administrative 
Director  of  the  Courts,  Supreme  Court  of 
Ohio,  State  Office  Tower,  30  East  Broad 
Street,  Columbus,  OH  43266-0419,  (614) 
466-2653 

Mr.  Howard  W.  Conyers,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  1925  N.  Stiles,  Suite  305, 

Oklahoma  City,  OK  73105,  (405)  521-2450 
Ms.  Kingsley  Click,  State  Court 
Administrator,  Supreme  Court  of  Oregon, 
Supreme  Court  Building,  Salem,  OR  97310, 
(503)  986-5900 

Ms.  Nancy  M.  Sobolevitch,  Court 
Administrator,  Supreme  Court  of 
Pennsylvania,  1515  Market  Street,  Suite 
1414,  Philadelphia,  PA  19102,  (215)  560- 
6337 

Dr.  Robert  C.  Harrall,  State  Court 
Administrator,  Supreme  Court  of  Rhode 
Island,  250  Benefit  Street,  Providence,  RI 
02903,  (401)  277-3263 
Mr.  George  A.  Markert,  Director,  South 
Carolina  Court  Administration,  P.O.  Box 
50447,  Columbia,  SC  29250,  (803)  734- 
1800 


Mr.  Michael  L.  Buenger,  State  Court 
Administrator,  Unified  Judicial  System, 

500  East  Capitol  Avenue,  Pierre,  SD  57501, 
(605) 773-3474 

Mr.  Charles  E.  Ferrell,  Administrative 
Director  of  the  Courts,  Nashville  City 
Center,  Suite  600,  511  Union  Street, 
Nashville,  TN  37243-0607,  (615)  741-2687 
Mr.  JeiT)’  L.  Benedict,  Administrative 
Director,  Office  of  Court  Administration  of 
the  Texas  Judicial  System,  205  West  14th 
Street,  Suite  600,  Austin,  TX  78701,  (512) 
463-1625 

Mr,  Daniel  Becker,  State  Court  Administrator, 
Administrative  Office  of  the  Courts,  230 
South  500  East,  Salt  Lake  City.  UT  84102, 
(801) 578-3800 

Mr.  Lee  Suskin,  Court  Administrator, 

Supreme  Court  of  Vermont,  109  State 
Street,  Montpelier.  VT  05602,  (802)  828- 
3278 

Ms.  Viola  E.  Smith,  Clerk  of  the  Court/ 
Administrator,  Territorial  Coiui  of  the 
Virgin  Islands,  P.O.  Box  70,  Charlotte 
Amalie,  St.  Thomas,  Virgin  Islands  00801, 
(809)  774-6680,  ext.  248 
Mr.  Robert  N.  Baldwin,  Executive  Secretary, 
Supreme  Court  of  Virginia,  100  North 
Ninth  Street,  3rd  Floor,  Richmond,  VA 
23219,  (804)  786-6455 
Ms.  Mary  C.  McQueen,  Administrator  for  the 
Courts,  Supreme  Court  of  Washington,  P.O. 
Box  41174,  Olympia,  WA  98504,  (360) 
357-2121 

Mr.  Ted  J.  Philyaw,  Administrative  Director 
of  the  Courts,  E-400,  State  Capitol  Bldg., 
1900  Kanawha  Blvd.,  East,  Charleston,  WV 
25305,  (304)  558-0145 
Mr.  J.  Denis  Moran,  Director  of  State  Courts, 
P.O.  Box  1688,  Madison,  W'l  53701-1688, 
(608) 266-6828 

Mr.  Allen  C.  Johnson,  Court  Administrator, 
Supreme  Court  of  Wyoming,  Supreme 
Court  Building,  Cheyenne,  WY  82002, 

(307) 777-7480 

Appendix  II — SJI  Libraries  Designated 
Sites  and  Contacts 

Alabama 

Supreme  Court  Library 
Mr.  William  C.  Younger,  State  Law  Librarian, 
Alabama  Supreme  Court  Bldg.,  445  Dexter 
Avenue,  Montgomery,  AL  36130,  (205) 
242-4347 

Alaska 

Anchorage  Law  Library 
Ms.  Cynthia  S.  Petumenos,  State  Law 
Librarian,  Alaska  Court  Libraries,  303  K 
Street,  Anchorage,  AK  99501,  (907)  264- 
0583 

Arizona 

State  Law  Library 

Ms.  Arlene  Bansal,  Collection  Development, 
Research  Division,  Arizona  Dept,  of 
Library,  Archives  and  Public  Records,  State 
Law  Library,  1501  W.  Washington, 

Phoenix,  AZ  85007,  (602)  542-4035 

Arkansas 

% 

Administrative  Office  of  the  Courts 
Mr.  James  D.  Gingerich,  Director,  Supreme 
Court  of  Arkansas,  Administrative  Office  of 
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the  Courts,  Justice  Building,  625  Marshall, 
Little  Rock,  AR  72201-1078,  (501)  376- 
6655 

California 

Administrative  Office  of  the  Courts 
Mr.  William  C.  Vickrey,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street,  South  Tower, 
San  Francisco,  CA  94107,  (415)  396-9100 

Colorado 

Supreme  Court  Library 
Ms.  Frances  Campbell,  Supreme  Court  Law 
Librarian,  Colorado  State  Judicial  Building, 
2  East  14th  Avenue,  Denver,  CO  80203, 
(303) 837-3720 

Connecticut 
State  Library 

Mr.  Richard  Akeroyd,  State  Librarian,  231 
Capital  Avenue,  Hartford,  CT  06106,  (203) 
566-4301 

Delaware 

Administrative  Office  of  the  Courts 
Mr.  Michael  E.  McLauglilin,  Deputy  Director, 
Administrative  Office  of  the  Courts,  Carvel 
State  Office  Building,  820  North  French 
Street,  11th  Floor,  P.O.  Box  8911, 
Wilmington,  DE  19801,  (302)  571-2480 

District  of  Columbia 

Executive  Office,  District  of  Columbia  Courts 
Mr.  Ulysses  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Columbia,  500 
Indiana  Avenue,  N.W.,  Washington,  D.C 
20001,  (202)  870-1700 

Florida 

Administrative  Office  of  the  Courts 

Mr.  Kdhneth  Palmer,  State  Court 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee,  FL  32399-1900,  (904)  488- 
8621 

Georgia 

Administrative  Office  of  the  Courts 
Mr.  Robert  Doss,  Jr.,  Administrative  Director, 
Administrative  Office  of  the  Courts,  The 
Judicial  Council  of  Georgia,  244 
Washington  St.,  S.W.,  Suite  550,  Atlanta, 
GA  30334-5900,  (404)  656-5171 

Hawaii 

Supreme  Court  Library 
Ms.  Ann  Koto,  State  Law  Librarian,  The 
Supreme  Court  Law  Library,  Judiciary 
Building,  P.O.  Bok  2560,  Honolulu,  HI 
96804,  (808)  548-^605 

Idaho 

AOC  Judicial  Education  Library  /  State  Law 
Library 

Ms.  Laura  Pershing,  State  Law  Librarian, 
Idaho  State  Law  Library,  Supreme  Court 
Building,  451  West  State  St.,  Boise,  ID 
83720,  (208)  334-3316 
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Illinois 

Supreme  Court  Library 
Ms.  Brenda  Larison,  Supreme  Court  Library, 
Supreme  Court  Building,  Springfield,  IL 
62701-1791,  (217)  782-2424 

Indiana 

Supreme  Court  Library 

Ms.  Constance  Matts,  Supreme  Court 
Librarian,  Supreme  Court  Library,  State 
House,  Indianapolis,  IN  46204,  (317)  232- 
2557 

Iowa 

'Administrative  Office  of  the  Court 
Dr.  Jerry  K.  Beatty,  Executive  Director, 
Judicial,  Education  &  Planning, 
Administrative  Office  of  the  Courts,  State 
Capital  Building,  Des  Moines,  LA  50319, 
(515)  281-8279 

Kansas 

Supreme  Court  Library 
Mr.  Fred  Knecht, 

Law  Librarian, 

Kansas  Supreme  Court  Library, 

301  West  10th  Street, 

Topeka,  KS  66614, 

(913)  296-3257 

Kentucky 
State  Law  Library 
Ms.  Sallie  Howard, 

State  Law  Librarian, 

State  Law  Library, 

State  Capital,  Room  200-A, 

Frankfort,  KY  40601, 

(502)  564-4848 

Louisiana 
State  Law  Library 
Ms.  Carol  Billings, 

Director, 

Louisiana  I,aw  Library, 

301  Loyola  Avenue, 

New  Orleans,  LA  70112, 

(504)  568-5705 

Maine 

State  Law  and  Legislative  Reference  Library 
Ms.  Lynn  E.  Randall, 

State  Law  Librarian, 

State  House  Station  43, 

Augusta,  ME  04333, 

(207)  280-1600 

Maryland 

State  Law  Library 
Mr.  Michael  S.  Miller, 

Director, 

Maryland  State  Law  Library, 

Court  of  Appeal  Building, 

361  Rowe  Boulevard, 

Annapolis,  MD  21401, 

(301)  974-3395 

Massachusetts 
Middlesex  Low  Library 
Ms.  Sandra  Lindheimer, 

Librarian, 

Middlesex  Law  Library, 

Superior  Court  House, 


40  Thorndike  Street, 

Cambridge,  MA  02141, 

(617) 494-4148 

Michigan 

Michigan  Judicial  Institute 
Mr.  Dennis  W.  Catlin, 

Executive  Director, 

Michigan  Judicial  Institute, 

222  Washington  Square  North, 

P.O.  Box  30205, 

Lansing,  MI  48909, 

(517) 334-7804 

Minnesota 

State  Law  library  (Minnesota  Judicial  CenterJ 
Mr.  Marvin  R.  Anderson, 

State  Law  Librarian, 

Supreme  Court  of  Minnesota, 

25  Constitution  Avenue, 

St.  Paul,  MN  55155, 

(612) 297-2084 

Mississippi 

Mississippi  Judicial  College 
Mr.  Rick  D.  Patt, 

Staff  Attorney, 

University  of  Mississippi, 

P.O.  Box  8850, 

University,  MS  38677, 

(601) 982-6590 

Montana . 

State  Law  Library 
Ms.  Judith  Meadows, 

State  Law  Librarian, 

State  Law  Library  of  Montane, 

215  North  Sanders, 

Helena,  MT  59620, 

(406) 444-3660 

Nebraska 

Administrative  Office  of  the  Courts 
Mr.  Joseph  C.  Steele, 

State  Court  Administrator, 

Supreme  Court  of  Nebraska, 

Administrative  Office  of  the  Courts, 

P.O.  Box  98910, 

Lincoln,  NE  68509-8910, 

(402) 471-3730 

Nevada 

National  Judicial  College 
Mr.  V.  Robert  Payant, 

President, 

National  Judicial  College, 

Judicial  College  Building, 

University  of  Nevada, 

Reno,  NV  89550, 

(702) 784-6747 

New  Jersey 

New  Jersey  State  Library 
Mr.  Robert  L.  Bland, 

Law  Coordinator, 

State  of  New  Jersey, 

Department  of  Education,  State  Library, 

185  West  State  Street,  CN520, 

Trenton,  NJ  08625, 

(609) 292-6230 
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New  Mexico 
Supreme  Court  Library 
Mr.  Thaddeus  Bejnar, 

Librarian, 

Supreme  Court  Library, 

Post  Office  Drawer  L, 

Santa  Pe,  NM  87504, 

(505)  827-4850 

New  York 

Supreme  Court  Library 

Susan  M.  Wood,  Esq., 

Principal  Law  Librarian, 

New  York  State  Supreme  Coiut  Law  Library, 
Onondaga  County  Court  House, 

Syracuse,  NY  13202, 

(315)435-2063  4 

North  Carolina 

Supreme  Court  Library 

Ms.  Louise  Stafford, 

Librarian, 

North  Carolina  Supreme  Court  Library, 

P.O.  Box  28006, 

2  East  Morgan  Street, 

Raleigh,  NC  27601, 

(919) 733-3425 

North  Dakota 

Supreme  Court  Library 
Ms.  Marcella  Kramer, 

*  Assistant  Law  Librarian, 

Supreme  Court  Law  Library, 

600  East  Boulevard  Avenue, 

2nd  Floor,  Judicial  Wing, 

Bismarck,  ND  58505-0530, 

(701)  224-2229 

Northern  Mariana  Islands 

Supreme  Court  of  the  Northern  Mariana 
Islands  , 

Honorable  Jose  S.  Dela  Cruz, 

Chief  Justice, 

Supreme  Court  of  the 
Northern  Mariana  Islands, 

P.O.  Box  2165, 

Saipan,  MP  96950, 

(670) 234-5275 

Ohio 

Supreme  Court  Library 
Mr.  Paul  S.  Fu, 

Law  Librarian, 

Supreme  Court  Law  Library, 

Supreme  Court  of  Ohio, 

30  East  Broad  Street, 

Columbus,  OH  43266-0419, 

(614) 466-2044 

Oklahoma 

,  Administrative  Office  of  the  Courts 

Mr.  Howard  W.  Conyers, 

Director, 

Administrative  Office  of  the  Courts, 

1915  North  Stiles,  Suite  305, 

Oklahoma  City,  OK  73105, 

(405) 521-2450 

Oregon 

Administrative  Office  of  the  Courts 
Ms.  Kingsley  Click, 

State  Court  Administrator, 


Supreme  Court  of  Oregon, 

Supreme  Court  Building, 

1163  State  Street, 

Salem,  OR  97310, 

(503)  378-6046 

Pennsylvania 

State  Library  of  Pennsylvania 

Ms.  Betty  Lutz, 

Head,  Acquisitions  Section, 

State  Library  of  Pennsylvania, 

Technical  Services,  G46  Forum  Building, 
Harrisburg,  PA  17105, 

(717)  787-4440 

Puerto  Rico 

Office  of  Court  Administration 
Alfredo  Rivera-Mendoza,  Esq., 

Director,  Area  of  Planning  and  Management, 
Office  of  Court  Administration, 

P.O.  Box  917, 

Hato  Rey,  R  00919 

Rhode  Island 

Roger  Williams  Law  School  Library 
Mr.  Kendall  Svengalis,  , 

Law  Librarian, 

Licht  Judicial  Complex, 

250  Benefit  Street, 

Providence,  RI, 

(401) 254-4546 

South  Carolina 

Coleman  Karesh  Law  Library  (University  of 
South  Carolina  School  of  Law) 

Mr.  Bruce  S.  Johnson, 

Law  Librarian, 

Associate  Professor  of  Law, 

Coleman  Karesh  Law  Library, 

U.S.C.  Law  Center, 

University  of  South  Carolina, 

Columbia,  SC  29208, 

(803) 777-5944 

Tennessee 

Tennessee  State  Law  Library 
Ms.  Donna  C.  Wair, 

Librarian, 

Tennessee  State  Law  Library, 

Supreme  Court  Building, 

401  Seventh  Avenue  N, 

Nashville,  TN  37243-0609, 

(615)  741-2016 

Texas 

State  Law  Library 

Ms.  Kay  Schleuter, 

Director,  State  Law  Library, 

P.O.  Box  12367, 

Austin,  TX  78711,  . 

(512) 463-1722 

U.S.  Virgin  Islands 

Library  of  the  Territorial  Court  of  the  Virgin 
Islands  (St.  Thomas) 

Librarian, 

The  Library,  Territorial  Court  of  the  Virgin 
Islands, 

Post  Office  Box  70, 

Charlotte  Amalie,  St.  Thomas, 

U.S.  Virgin  Islands  00804 


Utah 

Utah  State  Judicial  Administration  Library 
Ms.  Debbie  Christiansen, 

Utah  State  Judicial  Administration  Library, 
230  South  500  East,  Suite  300, 

Salt  Lake  City,  UT  841»2, 

(801)  533-6371 

Vermont 

Supreme  Court  of  Vermont 
Mr.  Lee  Suskin, 

Court  Administrator, 

Supreme  Court  of  Vermont, 

109  State  Street, 

c/o  Pavilion  Office  Building, 

Montpelier,  VT  05609, 

(802)  828-3278 

Virginia 

Administrative  Office  of  the  Courts 
Mr.  Robert  N.  Baldwin, 

Executive  Secretary, 

Supreme  Court  of  Virginia, 

Administrative  Offices, 

100  North  Ninth  Street, 

3rd  Floor, 

Richmond,  VA  23219, 

(804) 786-6455 

Washington 

Washington  State  Law  Library 

Ms.  Deborah  Norwood, 

State  Law  Librarian, 

Washington  State  Law  Library, 

Temple  of  Justice, 

P.O.  Box  40751, 

Olympia,  WA  98504-0751, 

(206) 357-2146 

West  Virginia 

Administrative  Office  of  the  Courts 
Mr.  Richard  H.  Rosswurm, 

Chief  Deputy, 

West  Virginia  Supreme  Court  of  Appeals, 
State  Capitol,  1900  Kanawha, 

Charleston,  WV  25305, 

(304)  348-0145 

Wisconsin 
State  Law  Library 
Ms.  Marcia  Koslov, 

State  Law  Librarian, 

State  Law  Library, 

310E  State  Capitol, 

P.O.  Box  7881, 

Madison,  WI  53707, 

(608)  266-1424 

Wyoming 

Wyoming  State  Law  Library 

Ms.  Kathy  Carlson, 

Law  Librarian, 

Wyoming  State  Law  Library, 

Supreme  Court  Building, 

Cheyenne,  WY  82002, 

(307)  777-7509 

NATIONAL 

American  Judicature  Society 
Ms.  Clara  Wells, 

Assistant  for  Information  and  Library 
Services, 
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25  East  Washington  Street,  Suite  1600, 
Chicago,  IL  60602, 

(312) 558-6900 

National  Center  for  State  Courts 
Ms.  Peggy  Rogers, 

Acquisitions/Serials  Librarian, 

300  Newport  Avenue, 

Williamsburg,  VA  23187-8798, 
(804)253-2000 

fERITT 

Dr.  John  K.  Hudzik, 

Project  Director, 

Judicial  Education  Reference,  Information 
and  Technical  Transfer  Project  (JERITT), 
Michigan  State  University, 

560  B^er  Hall, 

East  Lansing,  MI  48824, 

(517) 353-8603 

Appendix  III — Illustrative  List  of  Model 
Curricula 

The  following  list  includes  examples 
of  curricula  that  have  been  developed 
with  support  from  SJI,  that  might  be — 
or  in  some  cases  have  been — 
successfully  adapted  for  State-based 
education  programs  for  judges  and  other 
court  personnel.  Please  refer  to  Section 
n.B.2.(ii)  for  information  on  submitting 
a  letter  application  for  a  Curriculum 
Adapatation  Grant.  A  list  of  all  SJI- 
supported  education  projects  is 
available  from  the  Institute.  Please  also 
check  with  the  JERITT  project  (517/353- 
8603)  and  with  your  State  SJI- 
designated  library  (see  Appendix  n)  for 
information  on  other  curricula  that  may 
be  appropriate  for  your  State’s  needs. 

Alternative  Dispute  Resolution 

“Judicial  Settlement  Manual”  ftnm 
“Judicial  Settlement:  Development  of  a 
New  Course  Module,  Film,  and 
Instructional  Manual”  (National  Judicial 
College:  SJI-89-089). 

“Improving  the  Quality  of  Dispute 
Resolution”  (Ohio  State  University 
College  of  Law:  SJI-93-277). 

“Comprehensive  ADR  Curriculum  for 
Judges”  (American  Bar  Association:  SJI- 
95-002). 

Court  Coordination 

“Adjudication  of  Farm  Credit  Issues” 
(Rural  Justice  Center:  87-059). 

Bankruptcy  Issues  focBtate  Trial 
Court  Judges”  (American  Bankruptcy 
Institute:  SJI-91-027). 

“Intermediate  Sanctions  Handbook: 
Experiences  and  Tools  for 
Policymakers”  (Center  for  Effective 
Public  Policy:  IA.A-88-NIC-001). 

“Regional  Conference  Cookbook:  A 
Practical  Giiide  to  Planning  and 
Presenting  a  Regional  Conference  on  - 
State-Federal  Judicial  Relationships” 
(U.S.  Court  of  Appeals  for  the  9th 
Circuit:  SJI-92-087). 


Court  Management 

“Managing  Trials  Effectively:  A 
Program  for  State  Trial  Judges” 

(National  Center  for  State  Courts/ 
National  Judicial  College:  SJI-^7-066/ 
067,  SJI-89-054/055,  SJI-91-025/026). 

“Caseflow  Management  Principles 
and  Practices”  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-87-056). 

“Judicial  Education  Curriculum: 
Teaching  Guides  on  Court  Security,  and 
Jury  Management  and  Impanelment” 
(Institute  for  Court  Management/ 
National  Center  for  State  Courts:  SJI-88- 
053). 

“Managerial  Budgeting  in  the  Courts”; 
“Performance  Appraisal  in  the  Courts”; 
“Managing  Change  in  the  Courts”;  all 
three  from  “Broadening  Educational 
Opportimities  for  Judges  and  Other  Key 
Court  Personnel”  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043). 

“Implementing  the  Court-Related 
Needs  of  Older  Persons  and  Persons 
with  Disabilities”  (National  Judicial 
College;  SJI  91-054). 

“Strengthening  Riual  Courts  of 
Limited  Jurisdiction”  and  “Team 
Training  for  Judges  and  Clerks”  firom 
Rural  Limited  Jurisdiction  Court 
Curriculum  Project  (Rural  Justice 
Center:  SJI-90-014,  SJI-91-082). 

“Interbranch  Relations  Workshop” 
(Ohio  Judicial  Conference:  SJI-92-079). 

“Integrating  Trial  Management  and 
Caseflow  Management”  (Justice 
Management  Institute:  SJI-93-214). 

“Leading  Organizational  Change” 
(California  Administrative  Office  of  the 
Courts:  SJI-94-068). 

“Managing  the  Complex  Case” 
(National  Judicial  College:  SJI-94-142). 

“Employment  Responsibilities  of 
State  Court  Judges”  (National  Judicial 
College:  SJI-95-025) 

Courts  and  Communities 

“A  National  Program  for  Reporting  on 
the  Courts  and  the  Law”  (American 
Judicature  Society:  SJI-88-014). 

“Victim  Rights  and  the  Judiciary:  A 
Training  and  Implementation  Project” 
(National  “Organization  for  Victim 
Assistance:  SJI-89-083). 

“National  Guardianship  Monitoring 
Project:  Trainer  and  Trainee’s  Manual” 
(American  Association  of  Retired 
Persons:  SJI-91-013). 

“Access  to  Justice:  The  Impartial  Jury 
and  the  Justice  System”  and  “When 
Implementing  the  Court-Related  Needs 
of  Older  People  and  Persons  with 
Disabilities:  An  Instructional  Guide” 
(National  Judicial  College:  SJI-91-054) 


Diversity,  Values,  and  Attitudes 

“Troubled  Families,  Troubled  Judges” 
(Brandeis  University:  SJI-89-071). 

“The  Crucial  Nature  of  Attitudes  and 
Values  in  Judicial  Education”  (National 
Council  of  Juvenile  and  Family  Court 
Jud^:  SJI-9(>-058). 

“Cultural  Diversity  Awareness  in 
Nebraska  Courts”  from  “Native 
American  Alternatives  to  Incarceration 
Project”  (Nebraska  Urban  Indian  Health 
Coalition:  SJI-93-028). 

“A  Videotape  Training  Program  in 
Ethics  and  Professional  Conduct  for 
Nonjudicial  Court  Personnel”  and  “The 
Ethics  Fieldbook:  Tool  For  Trainers” 
(American  Judicature  Society:  SJI-93- 
068). 

“Court  Interpreter  Training  Course  for 
Spanish  Interpreters”  (International 
Institute  of  Buffalo:  SJI-93-075). 

“Doing  Justice:  Improving  Equality 
Before  the  Law  Through  Literature- 
Based  Seminars  for  Judges  and  Court 
Personnel”  (Brandeis  University:  SJI- 
94-019). 

“Race  Fairness  and  Cultural 
Awareness  Faculty  Development 
Workshop”  (National  Judicial  College: 
SJI-93-063). 

“Multi-Cultural  Training  for  Judges 
and  Court  Personnel”  (St.  Petersburg 
Junior  College:  SJI-95-006). 

“Ethical  Standards  for  Judicial 
Settlement:  Developing  a  Judicial 
Education  Module”  (American 
Judicature  Society:  SJI-95-082) 

Family  Violence  and  Gender-Related 
Violence  Crime 

“National  Judicial  Response  to 
Domestic  Violence:  Civil  and  Criminal 
Ciuricula”  (Family  Violence  Prevention 
Fund:  SJI-87-061,  SJI-89-070,  SJI-91- 
055). 

“Domestic  Violence:  A  Curriculum  for 
Rural  Cotirts”  from  “A  Project  to 
Improve  Access  to  Rural  Courts  for 
Victims  of  Domestic  Violence”  (Rural 
Justice  Center;  SJI-88-081). 

“Judicial  Training  Materials  on 
Spousal  Support”;  “Family  Violence: 
Effective  Judicial  Intervention”; 
“Judicial  Training  Materials  on  Child 
Custody  and  Visitation”  from 
“Enhancing  Gender  Fairness  in  the  State 
Courts”  (Women  Judges’  Fimd  for 
Justice:  SJI-89-062). 

“Judicial  Response  to  Stranger  and 
Nonstranger  Rape  and  Sexual  Assault” 
(National  Judicial  Education  Program  to 
Promote  Equality  for  Women  and  Men; 
SJI-92-003). 

“Domestic  Violence  &  Children: 
Resolving  Custody  and  Visitation 
Disputes”  (Family  Violence  Prevention 
Fund:  SJI-93-255). 

“Adjudicating  Allegations  of  Child 
Sexual  Abuse  When  Custody  Is  In 
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Dispute”  (National  Judicial  Education 
Program:  SJI 95-019). 

Health  and  Science 

“Medicine,  Ethics,  and  the  Law: 
Preconception  to  Birth”  (Women  Judges 
Fund  for  Justice:  SJI-89-062,  SJI-91- 
019). 

“Judicial  Educator’s  Workshop 
Curriculum  Guide:  Implementing 
Medical  Legal  Training”  from  Medical 
Legal  Issues  in  Juvenile  and  Family 
Courts  (National  Council  for  Juvenile 
and  Family  Court  Judges:  SJI-91-091). 

“Environmental  Law  Resource 
Handbook”  (University  of  New  Mexico 
Institute  for  Public  Law:  SJI-92-162). 

Judicial  Education  For  Appellate  Court 
Judges 

“Career  Writing  Program  for 
Appellate  Judges”  (American  Academy 
of  Judicial  Education:  SJI-88-086-P92- 
1). 

“Civil  and  Criminal  Procedural 
Innovations  for  Appellate  Courts” 
(National  Center  for  State  Courts:  SJI- 
94-002). 

Judicial  Orientation,  Mentoring,  and 
Continuing  Education 

“Manual  for  Judicial  Writing 
Workshop  for  Trial  Judges”  (University 
of  Georgia/Colorado  Judicial 
Department:  SJI-87-018/019). 

“Legal  Institute  for  Special  and 
Limited  Jurisdiction  Judges”  (National 
Judicial  College:  SJI-89-043,  SJI-91- 
040). 

“Pre-Bench  Training  for  New  Judges” 
(American  Judicature  Society:  SJI-90- 
028). 

“A  Manual  for  Workshops  on 
Processing  Felony  Dispositions  in 
Limited  Jurisdiction  Courts”  (National 
Center  for  State  Courts:  SJI-90-052). 

“A  Unified  Orientation  and 
Mentoring  Program  for  New  Judges  of 
All  Arizona  Trial  Courts”  (Arizona  . 
Supreme  Court:  SJI-90-078). 

“The  Leadership  Institute  in  Judicial 
Education”  and  “The  Advanced 
Leadership  Institute  in  Judicial 
Education”  (Appalachian  State 
University:  SJI-01-021). 

“Faculty  Development  Instructional 
Program”  from  “Curriculum  Review” 
(National  Judicial  College:  SJI-^1-039). 

“Judicial  Review  of  Administrative 
Agency  Decisions”  (National  Judicial 
College:  SJI-91-080). 

“New  Employee  Orientation 
Facilitators  Guide”  from  “The 
Minnesota  Comprehensive  Curriculum 
Design  and  Training  Program  for  Court 
Personnel”  (Minnesota  Supreme  Coiut: 
SJI-92-155). 

“Magistrates  Correspondence  Course” 
(Alaska  Court  System:  SJI-92-156). 
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“Bench  Trial  Skills  and  Demeanor: 

An  Interactive  Manual”  (National 
Judicial  College:  SJI  94-058). 

“Indian  Welfare  Act”;  “Defendants, 
Victims,  and  Witnesses  with  Mental 
Retardation”;  “Ethical  Issues  in  the 
Election  of  Judges”;  “Privacy  Issues  in 
Computerized  Record  Keeping” 

(National  Judicial  College:  SJI-94-142). 

Juveniles  and  Families  in  Court 

“Innovative  Juvenile  and  Family 
Coiut  Training”  (Youth  Law  Center:  SJI- 
87-060,  SJI-89-039). 

.  “Fundcunental  Skills  Training 
Curriculum  for  Juvenile  Probation 
Officers”  (National  Council  of  Juvenile 
and  Family  Court  Judges:  SJI-90-017). 

“Child  Support  Across  State  Lines: 

The  Uniform  Interstate  Family  Support 
Act”  from  Uniform  Interstate  Family 
Support  Act:  Development  and  Delivery 
of  a  Judicial  Training  Curriculum.” 

(ABA  Center  on  Children  and  the  Law: 
SJI  94-321). 

Strategic  and  Futures  Planning 

“Minding  the  Courts  into  the 
Twentieth  Century”  (Michigan  Judicial 
Institute:  SJI-89-029). 

“An  Approach  to  Long-Range 
Strategic  Planning  in  the  Courts” 

(Center  for  Public  Policy  Studies:  SJI- 
91-045). 

Substance  Abuse 

“Effective  Treatment  for  Drug- 
Involved  Offenders:  A  Review  & 
Synthesis  for  Judges  and  Court 
Personnel”  (Education  Development 
Center,  Inc.:  SJI-90-051). 

“Good  Times,  Bad  Times:  Drugs, 
Youth,  and  the  Judiciary”  (Professional 
Development  and  Training  Center,  Inc.: 
SJI-91-095). 

“Gaining  Momentum:  A  Model 
Curriculum  for  Drug  Courts”  (Florida 
Office  of  the  State  Courts 
Administrators:  SJI-94-291). 

“Judicial  Response  to  Substance 
Abuse:  Children,  Adolescents,  and 
Families”  (National  Council  of  Juvenile 
and  Family  Court  Judges:  (SJI-95-O30). 

Appendix  IV — ^Illustrative  List  of 
Replicable  Projects 

The  following  list  includes  examples 
of  projects  undertaken  with  support 
fix)m  SJI  that  might  be— or  in  some  cases 
have  been — successfully  adapted  and 
replicated  in  other  in  other 
jurisdictions.  Please  see  Section  II.C.l. 
for  information  on  submitting  a  concept 
paper  requesting  a  grant  to  replicate  one 
of  these  or  another  SJI-supported 
project.  A  list  of  all  SJI-supported 
projects  is  available  from  the  Institute. 
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AARP  Volunteers:  A  Resource  for 
Strengthening  Guardianship  Services 

Grantee:  American  Association  of 
Retired  Persons,  Contact:  Wayne 
Moore,  601  E  Street,  N.W., 
Washington,  DC  20049,  (202)  434- 
2165,  Grant  Nos:  SJI-88-633  /SJI-91- 
013 

Alabama  Alcohol  and  Drug  Abuse  Court 
Referral  Officer  Program 

Grantee:  Alabama  Administrative  Office 
of  the  Courts,  Contact:  Angelo 
Trimble,  817  South  Com!  Street, 
Montgomery,  AL  36130-0101,  (334) 
834-7990,  Grant  Nos:  SJI-88-030/SJI- 
89-080/SJI-90-005 

Substance  Abuse  Assessment  and 
Intervention  to  Reduce  Driving  Under 
the  Influence  of  Alcohol  Recidivism 

Grantee:  California  Administrative 
Office  of  the  Courts  c/o  El  Cajon 
Municipal  Court,  Contact:  Fred  Lear, 
250  E.  Main  Street,  El  Cajon,  CA 
92020,  (619)  441-4336,  Grant  No:  SJI- 
88-029/SJI-9tM)08 

Decision-Making  in  Authorizing  and 
Withholding  Life-Sustaining  Medical 
Treatment;  Guidelines  for  State  Courts 

Grantee:  National  Center  for  State 
Courts,  Contact:  Victor  E.  Flango,  300 
Newport  Avenue,  Williamsburg,  VA 
23187-8798,  (804)  253-2000,  Grant 
Nos:  SJI-88-051/SJI-91-048 

Establishing  a  Consumer  Research  and 
Service  Development  Process  Within  the 
Judicial  System 

Grantee:  Supreme  Court  of  Virginia, 
Contact:  Beatrice  Monahan, 
Administrative  Offices,  Third  Floor, 
100  North  Ninth  Street,  Richmond, 

VA  23219,  (804)  786-6455,  Grant  No: 
SJI-89-068 

Housing  Court  Video  Project 

Grantee:  Association  of  the  Bar  of  the 
City  of  New  York,  Contact:  Maril)m 
Kneeland,  42  West  44th  Street,  New 
York,  NY  10036-6690,  (212)  382- 
6620,  Grant  No:  SJI-90-041 

Tele-Court:  A  Michigan  Judicial  System 
Public  Information  Program 

Grantee:  Michigan  Supreme  Court, 
Contact:  Judy  Bartell,  State  Court 
Administrative  Office,  611  West 
Ottawa  Street,  P.O.  Box  30048, 
Lansing,  MI  48909,  (517)  373-0130, 
Grant  No:  SJI-91-015 

Measurement  of  Trial  Court 
Performance 

Grantee:  Washington  Administrative 
Office  for  the  Courts,  Contact:  Yvonne 
Pettus,  1206  S.  Quince  Street, 
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Olympia,  WA  98504,  Grant  No:  SJI- 
91-017;  SJI-91-017-P92-1 

Measurement  of  Trial  Court 

Performance 

Grantee:  New  Jersey  Administrative 
Office  of  the  Courts,  Contact: 

Theodore  J.  Fetter,  CN-037,  RJH 
Justice  Complex,  Trenton,  NJ  08625, 
Grant  No:  8^-91-023;  SJI~91-023- 
P93-1 

Measurement  of  Trial  Court 

Performance 

Grantee:  Ohio  Supreme  Court,  Contact: 
Stephan  W.  Stover,  State  Office 
Tower,  30  East  Broad  Street, 
Coliunbus,  OH  43266-0419,  Grant  No: 
SJI-91-024;  SJI-91-024-P93-1 

Measurement  of  Trial  Court 

Performance 

Grantee:  Supreme  Court  of  Virginia, 
Contact:  Beatrice  Monahan,  100  North 
Ninth  Street,  Third  Floor,  Richmond, 
VA  23219,  (804)  786-6455,  Grant  No: 
SJI-91-042-  SJI-91-042-P93-1 

Court  Probation  Enhancement  Through 

Community  Involvement 

Grantee:  Volunteers  in  Prevention, 
Probation  and  Prisons,  Inc.,  Contact: 
Gerald  Dash,  163  Madison,  Suite  120, 
Detroit,  MI  48226,  (313)  964-1110, 
Grant  No:  SJI-91-073 

Day  in  Court:  A  Child’s  Perspective 

Grantee:  Massachusetts  Trial  Court, 
Contact:  Hon.  John  Irwin,  2  Center 
Plaza,  Boston,  MA  02108,  (617)  742- 
8575,  Grant  No:  SJI-91-079 

Arizona  Pro  Per  Information  System 

(QuickCourt) 

Grantee:  Arizona  Supreme  Court, 
Contact:  Jeannie  Lynch, 
Administrative  Office  of  the  Court, 
1501  West  Washington  Street,  Suite 
411,  Phoenix.  AZ  85007-3330,  (602) 
542-9554,  Grant  No:  SJI-91-084 

File  Transfer  Technology  Application  in 

Use  of  Court  Information 

Grantee:  South  Carolina  Bar,  Contact: 
Yvomie  Visser,  950  Taylor  Street,  P.O. 
Box  608,  Columbia,  SC  29202-0608, 
(803)  799-6653,  Grant  Nos:  SJI-91- 
088;  SJI-91-088-P93-1;  SJI-91-988- 
P94-1 

Automated  Public  Information  System 

Grantee:  California  Administrative 
Office  of  the  Courts,  Contact:  Mark 
Greenia,  Sacramento  Superior  and 
Municipal  Court,  303  Second  Street, 
South  Tower,  San  Francisco,  CA 
94107,  (916)  440-7590,  Grant  No:  SJI- 
91-093 


The  Development  of  a  Prototype 
Computerized  Benchbook  Using 
Hypertext  Technology 

Grantee:  Michigan  Supreme  Court, 
Contact:  Dennis  Catlin,  Michigan 
Judicial  Institute,  P.O.  Box  30205, 
Lansing,  MI  48909,  (517)  334-7805, 
Grant  Nos:  SJI-92-034;  SJI-92-034- 
P93-1;  SJI-92-034-P93-2;  SJI-92- 
034-P93-3 

Probate  Caseflow  Management  Project 

Grantee;  Ohio  Supreme  Court/Trumball 
County  Probate  Court,  Contact:  Susan 
Lightbody,  160  High  Street,  N.W., 
Warren,  OH  44481,  (216)  675-2566, 
Grant  No:  SJI-92-081;  SJI-92-081- 
P94-1;  SJI-92-081-P95-1 

Managing  Documents  with  Imaging 
Technology 

Grantee:  Alaska  Judicial  Coimcil, 
Contact:  William  T.  Cotton,  1029  W. 
Third  Avenue,  Suite  201,  Anchorage, 
AK  99501-1917,  (907)  279-2526, 
Grant  No:  SJI-92-083 

Automated  Teller  Machines  for  furor 
Payment 

Grantee:  District  of  Columbia  Courts, 
Contact:  Philip  Braxton,  500  Indiana 
Avenue,  N.W.,  Washington,  DC 
20001,  (202)  879-1700,  Grant  No:  SJI- 
92-139 

Court  Referral  Officer  Program 

Grantee:  New  Hampshire  Supreme 
Court,  Contact:  Jim  Kelley,  Supreme 
Court  Building,  Concord,  NH  03301, 
(603)  271-2521,  Grant  No:  SJI-92-142 

Using  Judges  and  Court  Personnel  to 
Facilitate  Access  to  Courts  by  Limited 
English  Speakers 

Grantee:  Washington  Office  of  the 
Administrator  for  the  Courts,  Contact: 
Joanne  Moore,  1206  South  Quince 
Street,  P.O.  Box  41170,  Olympia,  WA 
98504-1170,  (206)  753-3365,  Grant 
No:  SJI-92-147 

Becoming  Receptive  to  Challenge  and 
Change:  Applying  TQM  Concepts  to 
Systemwide  Problems  of  the  Maine 
Judicial  Branch 

Grantee:  Maine  Supreme  Judicial  Court, 
Contact:  Marcy  Kamin-Crane,  95  State 
Street,  Augusta,  ME  04330,  (207)  822- 
4285,  Grant  No:  SJI-93-672 

Family  Court  Networking  and  Imaging 
Project 

Grantee:  Colorado  Judicial  Department, 
Contact:  Marcy  McNeill,  1301 
Pennsylvania  Street,  Suite  300, 
Denver,  CO  80203-2416,  (719)  630- 
2846,  Grant  No:  SJI-93-124 


Arizona/ Sonora  Judicial  Relations 
Project 

Grantee:  Arizona  Supreme  Court, 
Contact:  Dennis  Metrick,  1501  West 
Washington  Street,  Phoenix,  AZ 
85007-3327,  (602)  542-4532,  Grant 
Nos:  SJI-93-202;  SJI-93-202-P95-1 

Enhancing  Citizen  Understanding  of 
and  Access  to  the  Probate  Process  at 
D.C.  Superior  Court 

Grantee:  District  of  Columbia  Courts, 
Contact:  Constance  G.  Evans,  500 
Indiana  Avenue,  N.W.,  Washington, 
DC  20001,  (202)  879-4800,  Grant  No: 
SJI-93-258 

The  Family  Violence  Needs  Assessment 
and  Planning  Project 

Grantee:  Nevada  Network  Against 
Domestic  Violence,  Contact:  Susan 
Meuschke  2100  Capurro  Way,  Suite  E, 
Sparks.  NV  89481,  (702)  358-1171, 
Grant  No:  SJI-94-154 

Domestic  Relations  Organizational 
Development  Implementation  Project 
(Self-Service  Center) 

Grantee:  Maricopa  County,  (Phoonix), 
Arizona,  Superior  Court,  Contact: 
Noreen  Sharp,  201  W.  Jefferson.  4th 
floor  CCB,  Phoenix,  AZ  85003,  (602) 
506-2913,  Grant  No:  SJI-94-325 

Appendix  IV — State  Justice  Institute 
S^olarship  Application 

(Form  Si) 

This  application  does  not  serve  as  a 
registrafion  for  the  course.  Please  contact  the 
education  provider. 

APPUCANT  INFORMATION; 

1.  Applicant  Name:  _ 

(Last)  (First)  (M) 

2.  Position:  _ 

3.  Name  of  Court:  _ 

4.  Address:  _ 

Street/P.O.  Box 


City  State  Zip  Code 

5.  Telephone  No.  _ 

6.  Congressional  District: _ 

PROGRAM  INFORMATION: 

7.  Course  Name:  _ 

8.  Course  Dates;  _ 

9.  Course  Provider _ 

10.  Location  Offered; _ _ 

ESTIMATED  EXPENSES: 

(Please  note,  scholarships  are  limited  to 
tuition  and  transportation  expenses  to  and 
from  the  site  of  the  course  up  to  a  maximum 
of  $1,500.) 

Tuition:  $ _ 

Transportation;  $ _ 

(Airfare,  trainfare,  or  if  you  plan  to  drive, 
an  amount  equal  to  the  approximate 
distance  and  mileage  rate.) 

Amount  Requested;  $  _ ^ _ 

ADDITIONAL  INFORMATION: 

Please  attach  a  current  resume  or 
professional  summary,  and  answer  the 
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following  questions.  (You  may  attach 
additional  pages  if  necessary.) 

1.  How  will  taking  this  course  beneht  you, 
your  court,  and  the  State’s  courts  generally? 

2.  Is  there  any  education  or  training 
currently  available  through  your  State  on  this 
topic? 

3.  How  will  you  apply  what  you  have 
learned?  Please  include  any  plans  you  may 
have  to  develop/teach  a  course  on  this  topic 
in  your  jurisdiction/State,  provide  in-service 
training,  or  otherwise  disseminate  what  you 
have  learned  to  colleagues. 

4.  Are  State  or  local  funds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amoimt(s)  will  be 
provided? 

5.  How  long  have  you  served  as  a  judge  or 
court  manager? 

'  6.  How  long  do  you  anticipate  serving  as 
a  judge  or  court  manager,  assuming 
reelection  or  reappointment? 

7.  What  continuing  professional  education 
programs  have  you  attended  in  the  past  year? 


Persormet  . 

Fringe  Benefits  . 

Consultant/Contractual 

Travel . 

Equipment  . 

Supplies . 

Telephone . 

Postage  . 

Printing/Photocopying  . 

Audit  . 

Other . . . 

Indirect  Costs  {%) . 

TOTAL . 


Please  indicate  which  were  mandatory  (M) 
and  which  were  non-mandatory  (V). 
STATEMENT  OF  APPUCANT’S 
COMMITMENT 

If  a  scholarship  is  awarded,  I  will  submit 
an  evaluation  of  the  educational  program  to 
the  State  Justice  Institute  and  to  the  Chief 
Justice  of  my  State. 

Signature  _ 

Date  _ 

Please  return  this  form  and  Form  S-2  to: 
State  Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria  Virginia  22314 

State  Justice  Institute  Scholarship 

Application 

(Form  S2) 

Concurrence 

I, _ 

Name  of  Chief  Justice  (or  Chief  Justice’s 
Designee) 

have  reviewed  the  application  for  a 
scholarship  to  attend  the  program  entitled 


prepared  by _ 

Name  of  Applicant 

and  concur  in  its  submission  to  the  State 
Justice  Institute.  The  applicant’s 
participation  in  the  program  would  benefit 
the  State;  the  applicant’s  absence  to  attend 
the  program  would  not  present  an  undue 
hardship  to  the  court;  and  receipt  of  a 
scholarship  would  not  diminish  the  amount 
of  funds  made  available  by  the  State  for 
judicial  education. 

Signatiue  _ _ 

Name _ 

Title  _ 

Date  _ 

Appendix  V  Line — ^Item  Budget  Form 

For  Concept  Papers,  Curriculum 
Adaptation  &  Technical  Assistance  Grant 
Requests: 


Category 

SJI  funds 

Cash 

match 

In-kind 

match 

S 

$ 

S 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

S 

$ 

S 

S 

$ 

s 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

S 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

PROJECT  TOTAL:  $  _ 

Financial  assistance  has  been  or  will  be 
sought  for  this  project  from  the  following 
other  sources: 


Concept  papers  requesting  an  acccelerated 
award.  Curriculum  Adaptation  grant 
requests,  and  Technical  Assistance  grant 
requests  should  be  accompanied  by  a  budget 
narrative  explaining  the  basis  for  each  line- 
item  listed  in  the  proposed  budget. 


Appendix  VI — State  Justice  Institute 

Form  B  (Instructions  on  Reverse  Side) 
Certificate  of  State  Approval 

The  _ ^ _ 

Name  of  State  Supreme  Court  or 
Designated  Agency  or  Council 
has  reviewed  the  application  entitled  _ 

prepared  by _ _ _ 

Name  of  Applicant 

approves  its  submission  to  the  State  Justice 
Institute,  and 


[  ]  agrees  to  receive  and  administer  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  p'orsuant  to  the  application. 

[  ]  designates _ 

Name  of  Trial  or  Appellate  Court  or 
Agency 

as  the  entity  to  receive,  administer,  and 
be  accountable  for  all  funds  awarded  by 
the  Institute  pursuant  to  the  application. 

Signature _ 

Name _ 

Title  _ 

Date  _ 

[FR  Doc.  96-26209  Filed  10-14-96;  8:45  am] 
BIIUNQ  CODE  6820-SC-P 
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Part  III 

Department  of  the 
Treasury 

Fiscal  Service 
31  CFR  Part  353 

Regulations  Governing  United  States 
Savings  Bonds,  Series  EE  and  HH;  Final 
Rule 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  353 

Pepartment  of  the  Treasury  Circular,  Public 
Debt  Series  No.  3-80] 

Regulations  Governing  United  States 
Savings  Bornis,  Series  EE  and  HH 

AGENCY:  Bureau  of  the  Public  Debt, 

Fiscal  Service,  Treasiu7. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  regulations 
governing  Series  EE  and  HH  Savings 
Bonds  to  provide  explicitly  for  the 
recognition  of  Federal  asset  forfeiture 
laws  and  providing  for  payment  of 
United  States  Savings  Bonds  pursuant 
to  Federal  judicial  or  administrative 
forfeiture. 

^FECTIVE  date:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Gronseth,  Deputy  Chief  Counsel,  or 
Bob  Riffle,  Attorney-Adviser,  Office  of 
the  Chief  Counsel,  Bureau  of  the  Public 
Debt,  at  (304)  480-5192. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Treasury  is 
authorized  under  31  U.S.C.  3105  to 
prescribe  the  terms  and  conditions  of 
savings  bonds  including,  specifically, 
restrictions  on  transfer.  The  Department 
of  the  Treasury  has  promulgated 
regulations  in  31  CFR,  Subtitle  B,  that 
set  the  terms  and  conditions  of  savings 
bonds. 

Savings  bonds  are  Federal  contracts, 
the  terms  of  which  are  contained  in 
laws,  offering  circulars,  and  other 
applicable  regulations. 

In  recent  years  a  number  of  Federal 
laws  have  bwn  enacted  providing  for 
forfeiture  of  property  in  certain 
specihed  situations.  This  rule  amends 
the  regulations  governing  United  States 
Savings  Bonds,  Series  EE  and  HH,  by 
providing  explicitly  for  the  recognition 
of  Federal  judicial  forfeitures  and 
Federal  administrative  forfeitures  made 
pursuant  to  Federal  forfeiture  laws. 

This  rule  does  not  provide  for 
recognition  of  judicial  or  administrative 
forfeiture  orders  issued  by  State  or  local 
authorities. 

Series  E  savings  bonds  were  first 
issued  in  1941;  their  sale  was 
terminated  in  1979.  Series  H  bonds  were 
hrst  issued  in  1952;  their  sale  was 
terminated  in  1979.  Series  EE  and  HH 
bonds  were  first  issued  beginning  in 
1980.  Series  E  savings  bonds  were 
offered  for  sale  under  31  CFR  Part  316; 
Series  EE  bonds  are  offered  under  31 


CFR  Part  351.  Series  H  savings  bonds 
were  offered  for  sale  under  31  CFR  Part 
332;  Series  HH  bonds  are  offered  under 
31  CFR  Part  352.  All  bonds  are  governed 
by  additional  regulations,  at  31  CFR  Part 
315  or  353,  expressly  made  part  of  the 
terms  of  the  offerings. 

Since  Series  E  and  H  savings  bonds 
and  savings  notes  are  no  longer  being, 
issued  they  are  not  being  addressed  by 
this  rule. 

II.  Summary  of  Amendment 

Section  353.15  of  the  regulations 
provides  that  “savings  bonds  are  not 
transferable  and  are  payable  only  to  the 
owners  named  on  the  bonds,  except  as 
specifically  provided  in  these 
regulations  and  then  only  in  the  manner 
and  to  the  extent  so  provided.”  Section 
353.5(a)  of  the  regulations  states  that  the 
registration  of  the  bonds  is  conclusive  of 
ownership.  Almost  all  savings  bonds  are 
issued  in  either  coownership  or 
beneficiary  form.  Section  353.7  provides 
that  a  bond  in  coownership  form  is 
registered  “A  or  B”  and  that  a  bond  in 
beneficiary  form  is  registered  “A 
payable  on  death  to  B”  or  “A  POD  B.” 

Section  353.35  provides,  in  part,  that 
“[pjayment  of  a  savings  bond  will  be 
made  to  the  person  or  persons  entitled 
under  the  provisions  of  these 
regulations  *  *  Subpart  E  of  Part 

353  sets  forth  rules  for  recognition  of 
judicial  determinations  involving 
savings  bonds. 

This  rule  makes  pa3mient  of  Series  EE 
and  HH  savings  bonds  pursuant  to  a 
Federal  judicial  forfeiture  or  Federal 
administrative  forfeiture  an  explicit  part 
of  the  terms  and  conditions  of  the 
contract  with  savings  bond  investors. 
This  rule  amends  Subpart  E  of  the 
regulations  by  providing  explicitly  for 
the  recognition  of  changes  in  ownership 
through  Federal  forfeiture  proceedings. 

III.  Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”,  pursuant  to  Executive  Order 
12866.  The  regulatory  review 
procedures,  therefore,  do  not  apply. 
Because  this  rule  relates  to  matters  of 
public  contract,  as  well  as  the  borrowing 
power  and  fiscal  authority  of  the  United 
States,  the  notice,  public  comment,  and 
delayed  effective  date  provisions  of  the 
Administrative  Procedure  Act  are 
inapplicable  pursuant  to  5  U.S.C. 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  do  not  apply.  There 
are  no  collections  of  information 
required  by  this  final  rule,  and, 
therefore,  the  Paperwork  Reduction  Act 
does  not  apply. 


List  of  Subjects  in  31  CFR  Part  353 

Bonds,  Government  securities. 

Dated:  October  8, 1996. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Title  31,  Subtitle  B,  Chapter 
II,  Part  353  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  353— REGULATIONS 
GOVERNING  UNITED  STATES 
SAVINGS  BONDS,  SERIES  EE  AND  HH 

1.  The  authority  citation  for  Part  353 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3105  and  5  U.S.C. 

301. 

2.  In  Subpart  E  a  new  section, 

§  353.24,  is  added  to  read  as  follows: 

§  353.24  Payment  pursuant  to  judicial  or 
administrative  forfeiture. 

(a)  Definitions.  As  used  in  this  part: 

(1)  Contact  point  means  the 
individual  designated  to  receive 
referrals  from  the  Bureau  of  the  Public 
Debt,  as  provided  for  in  this  section,  by 
the  Federal  investigative  agency.  United 
States  Attorney’s  Office,  or  forfeiting 
agency  specified  in  Public  Debt  Form 
1522. 

(2)  Forfeiting  agency  means  the 
federal  law  enforcement  agency 
responsible  for  the  forfeiture. 

(3)  Forfeiture. 

(i)  Administrative  forfeiture  means  the 
process  by  which  property  may  be 
forfeited  by  a  Federal  agency  rather  than 
through  judicial  proceedings. 

{u)fudicial  foqeiture  means  either  a 
civil  or  a  criminal  proceeding  in  a 
United  States  District  Court  that  may 
result  in  a  final  judgment  and  order  of 
forfeiture. 

(4)  Public  Debt  Form  1522  means  the 
written  notification  of  the  forfeiture 
provided  by  the  forfeiting  agency  to  the 
Bureau  of  the  Public  Debt  on  a  Public 
Debt  Form  1522  SPECIAL  FORM  OF 
REQUEST  FOR  PAYMENT  OF  UNITED 
STATES  SAVINGS  AND  RETIREMENT 
SECURITIES  WHERE  USE  OF  A 
DETACHED  REQUEST  IS 
AUTHORIZED.  Public  Debt  Form  1522 
.must  specify:  the  contact  point;  the 
issue  date  of  each  bond;  the  serial 
number  for  each  bond;  the  date  of 
forfeiture;  the  forfeiture  fund  to  which 
payment  is  to  be  made;  and  be  signed 
by  an  individual  authorized  by  the 
forfeiting  agency.  The  forfeited  bonds 
and  the  completed  Public  Debt  Form 
1522  are  to  be  mailed  to  the  Department 
of  the  Treasury,  Bureau  of  the  Public 
Debt,  Parkersburg,  WV  26106—1328. 

(b)  Forfeiture  of  bond.  (1)  Upon 
receipt  and  review  of  the  Public  Debt 
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Form  1522,  as  described  in  (a)(4)  above, 
the  Bureau  of  the  Public  Debt  will  make 
payment  to  the  forfeiture  fund  specified 
on  the  form. 

(2)  The  Bureau  of  the  Public  Debt  will 
record  the  forfeiture,  the  forfeiture  fund 
into  which  the  proceeds  were  paid,  the 
contact  point,  and  any  related 
information. 

(3)  The  Bureau  of  the  Public  Debt  will 
rely  exclusively  upon  the  information 
provided  by  the  Federal  agency  in  the 
Public  Debt  Form  1522  and  will  not 
make  any  independent  evaluation  of  the 
validity  of  the  forfeiture  order,  the 


request  for  payment,  or  the  authority  of 
the  individual  signing  the  request  for 
payment. 

(4)  The  amount  paid  is  limited  to  the 
redemption  value  of  the  savings  bonds 
as  of  the  date  of  forfeitiure  specified  in 
the  Public  Debt  Form  1522. 

(c)  Inquiry  fTXjm  previous  owner.  (1) 
Upon  payment  made  pursuant  to  (b),  all 
inquiries  from  the  previous  owner, 
including  requests  for  payment,  reissue, 
or  applications  for  relief,  related  to 
forfeited  savings  bonds  will  be  referred 
by  the  Bureau  of  the  Public  Debt  to  the 


contact  point  named  in  the  Public  Debt 
Form  1522. 

(2)  The  Bureau  of  the  Public  Debt  will 
notify  the  submitter  of  the  inquiry  of  the 
referral  to  the  contact  point. 

(3)  The  Bureau  of  the  Public  Debt  will 
not  investigate  the  inquiry  and  will 
defer  to  the  forfeiting  agency's 
determination  of  the  appropriate  course 
of  action,  including  settlement  where 
appropriate.  Any  settlement  will  be  paid 
from  the  forfeiture  fund  into  which  the 
proceeds  were  deposited. 

IFR  Doc.  96-26375  Filed  10-11-96;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Re^er  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarK». 


RULES  GOING  INTO 
EFFECT  TODAY 


AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Okra  (frozen);  grade 
standards;  published  9-12' 

96 

Peas,  field  and  black-eye 
(frozen);  grade  standards; 
publish^  9-12-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Overtime  services  relating  to 
■imports  arxJ  exports: 
Commuted  traveltime 
allowarx^es;  published  10- 
15-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspectk>n: 
Shingle  packed  bacon;  net 
weight  statements; 
labeling  requirement 
removed;  published  8-14- 
96 

AGRICULTURE 

DEPARTMENT 

Organization,  functions,  aixl 
authority  (legations:  . 
Finance  and  management 
office;  CFR  part  removed; 
published  10-15-96 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  pool  operators  and 
corrvnodity  trading  advisors: 
Electronic  media  use; 
interpretation;  published  8- 
14-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Racfio  stations;  table  of 
assigrvnents: 

Colorado;  published  9-9-96 
New  Mexico;  published  9-9- 
96 

WasNngton;  published  9-9- 
96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  and  procedure: 
Applications  for  stay  or 
review  of  bank  clearing 


agerx:y  actions;  published 
9-19-96 

FEDERAL  RESERVE 
SYSTEM 

Availability  of  funds  arxl 
collection  of  checks 
(Regulation  CC): 

Technical  ameixlments; 
published  5-21-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  arxJ 
related  products: 
Chlortetracycline 
Correction;  published  10- 
15-96 

New  drug  applications- 
Monensin  blocks; 
published  10-15-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 

Multifamily  and  single  family 
nonjudicial  foreclosure 
procedures;  Federal 
regulatory  reform; 
published  9-13-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturaiization  Service 
Immigration: 

Agreements  promising  fK)n- 
deportation  or  other 
immigration  benefits; 
published  9-13-96 
Aliens- 

Law  students  arxf 
graduates; 
representation  aixi 
appearances;  published 
10-15-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
de  Havilland;  published  9-9- 
96 

Bombarcfier,  published  10-8- 
96 

Piaggio;  published  9-9-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment— 

Motorcycle  headlamps; 
new  photometric 
requirements;  published 
8-29-96 

TREASURY  DEPARTMENT 
Fiscal  Service 
Bonds  and  notes,  U.S. 
Treasury: 


Federal  asset  forfeiture 
laws;  payment  of  U.S. 
Savings  Bonds  under 
Federal  judicial  or 
administrative  forfeiture; 
published  10-15-96 

TREASURY  DEPARTMENT  • 

Government  Securities  Act  of 
1986;  large  position 
reporting  arxl  recordkeeping 
requirements;  published  9- 
12-96 

UNITED  STATES 

INFORMATION  AGENCY 

Privacy  Act;  implementation; 
published  9-30-96 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
S^ice 

Dates  (donrestic)  produced  or 
packed  in  Califomia; 
comments  due  by  10-24-96; 
published  9-24-96 
Onions  (Vidalia)  grown  in 
Georgia;  comments  due  by 
10-24-96;  published  9-24-96 
Peanuts,  domestically  and 
foreign  produced;  comments 
due  by  10-24-96;  published 
10-4-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  arxJ  importation  of 
arrimals  and  anirnal 
products: 

Pet  birds;  importation; 
comments  due  by  10-21- 
96;  published  8-21-96 
Viruses,  serums,  toxins,  etc.: 
Biological  products  arxf 
guidelines;  definition; 
comments  due  by  10-22- 
96;  published  8-23-96 

AGRICULTURE 
DEPARTMENT 
Forest  Service 
Alaska  National  Interest  Larxis 
Conservation  Act;  Title  VIII 
implementation  (subsisterx:e 
priority);  comments  due  by 
10-25-96;  published  8-7-96 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Federal  Agriculture 
Improvement  arxJ  Reform 
Act  of  1996: 

Conservation  provisions; 
implementation;  public 
forums;  conwnents  due  by 
10-22-96;  published  10-7- 
96 


AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Federal  Agriculture 
Improvement  atxJ  Reform 
Act  of  1996: 

Conservation  provisions; 
implementation;  public 
forums;  comments  due  by 
10-22-96;  published  10-7- 
*96 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  gukJelines- 
BuikJings  arxl  facilities; 
children's  facilities; 
comments  due  by  10- 
21-96;  published  7-22- 
96 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  errxJ 
management: 

Atlantic  sea  scallop; 
comments  due  by  10-21- 
96;  published  8-29-96 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Hazardous  substances: 
Rreworks  devices;  fuse  bum 
time;  comments  due  by 
10-21-96;  published  8-7- 
96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Carbon  fiber;  comments  due 
by  10-21-96;  published  8- 
21-96 

Federal  Acquisition  Regulation 
(FAR): 

Novation  and  related 
agreements;  comments 
due  by  10-21-96; 
published  8-21-96 
Grant  and  agreement 
regulations: 

Grants  and  cooperative 
agreements  award  arxl 
administration;  uniform 
policies  and  procedures; 
comments  due  by  10-25- 
>  96;  published  8-26-96 

EDUCATION  DEPARTMENT 
Postsecondary  education: 

.  Student  assistarx:e  general 
provisions- 
Federal  Perkins  loan. 
Federal  work-study. 
Federal  supplemental 
educational  opportunity 
grant,  and  Federal  Pell 
grant  programs; 
comments  due  by  10- 
21-96:  published  9-19- 
96 
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ENERGY  department 

Acquisition  regulations: 
Management  and  operating 
contracts- 

Competition  and  extension 
contract  reform  initiative; 
impiiementation; 
comments  due  by  10- 
25-96;  published  10-10- 
96 

Competition  and  extension 
contract  reform  initiative; 
implementation; 
correction;  comments 
due  by  10-25-96; 
published  10-15-96 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Electric  utilities  (Federal  Power 
Act): 

Rate  schedules  filing- 
Capacity  reservation  open 
access  transmission 
tariffs;  comments  due 
by  10-21-96;  published 
7-25-96 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 

Nebraska  City  Power 
Station,  NE;  alternate 
opacity  starxJard 
rescission;  corrvnents  due 
by  10-24-96;  published  9- 
24-96 

Air  quality  implementation 
plans: 

Preparation,  adoption,  arxf 
submittal— 

Motorist  compliance 
enforcenrrent 
mechanisms  for  pre¬ 
existing  programs; 
vehicle  inspection  and 
maintenance  program 
requirements;  comments 
due  by  10-23-96; 
published  9-23-96 
Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review;  Federal 
regulatory  review; 
comments  due  by  10- 
21-96;  published  7-23- 
96 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  York;  commerrts  due 
by  1(j-21-96;  published  9- 
19-96 

North  Carolina;  comments 
due  by  10-21-96; 
published  9-20-96 
Texas;  comments  due  by 
10-23-96;  published  9-23- 
96 


Washington;  comments  due 
by  10-23-96;  published  9- 
23-96 

Clean  Air  Act: 

State  operating  permits 
programs- 

Maine;  comments  due  by 
10-21-96;  published  9- 
19-96 

Hazardous  waste  program 
authorizations: 

New  Mexico;  comments  due 
by  10-21-96;  published  9- 
19-96 

Pesticide  programs: 

Pesticides  and  ground  water 
strategy;  State 
management  plan 
regulation;  comments  due 
by  10-24-96;  published  6- 
26-96 

Risk/benefit  information; 
reporting  requirements; 
comments  due  by  10-21- 
96;  published  9-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Alabama;  comments  due  by 
10-21-96;  published  9-9- 
96 

Colorado;  comments  due  by 
10-21-96;  published  9-9- 
96 

Kansas;  comments  due  by 
10-21-96;  published  9-9- 
96 

FEDERAL  DEPOOT 
INSURANCE  CORPORATION 

Insured  State  banks;  activities 
and  investments;  comments 
due  by  10-22-96;  published 
S-23-96 

FEDERAL  TRADE 
COMMISSION 

Agency  information  collection 
activities: 

Proposed  collection; 
comment  request; 
comments  due  by  10-25- 
96;  published  6-26-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Novation  and  related 
agreements;  comments 
due  by  10-21-96; 
published  8-21-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risk-based  capital: 

Stress  tests;  house  price 
index  (HPI)  use  and 
benchmark  loss 


experience  establishment; 
comments  due  by  10-24- 
96;  published  8-19-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  National  Interest  Lands 
Conser\'ation  Act;  Title  VIII 
implementation  (subsistence 
priority);  comments  due  by 
10-25-96;  published  8-7-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 

Aliens- 

Conditional  residents  and 
fiancees;  persons 
admitted  for  permanent 
residence;  status 
adjustment;  comments 
due  by  10-21-96; 
published  8-20-96 
JUSTICE  DEPARTMENT 
Justice  Programs  Office 
Grants: 

Indian  Tribes  program; 
violent  offender 
incarceration  and  truth-irv 
sentencing;  comments 
due  by  10-24-96; 
published  9-24-96 
JUSTICE  DEPARTMENT 
Americans  with  Disabilities 
Act: 

Nondiscrimination  on  basis 
of  disability- 
state  and  local 
government  services; 
childrens’  facilities  in 
public  accomodations 
and  commercial 
facilities;  comments  ckje 
by  10-21-96;  published 
7-22-96 
Grants: 

Police  Corps  program; 
comments  due  by  10-24- 
96;  published  9-24-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Novation  and  related 
agreements;  corrvnents 
due  by  10-21-96; 
published  8-21-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  10-23-96; 
published  9-23-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havillarvi;  comments  due 
by  10-21-%;  published  9- 
.  11-% 


Airbus;  comments  due  by 
10-21-%;  published  9-11- 
% 

American  Champion  Aircraft 
Corp.;  corrvnents  due  by 
10-25-%;  published  8-28- 
% 

Boeing;  comments  due  by 
10-24-%;  published  8-28- 
% 

Boeing  et  al.;  comments 
due  by  10-24-%; 
published  9-13-96 

Fokker,  comments  due  by 
10-24-%;  published  9-13- 
% 

McDonnell  Douglas; 
comrrrents  due  by  10-24- 
%;  published  9-13-96 

Pilatus  Britten-Norman; 
comments  due  by  10-21- 
%;  published  8-22-% 

Raytheon;  comments  due  by 
10-21-%;  published  8-20- 
% 

Saab;  comments  due  by  10- 
21-96;  published  9-11-96 

AiryTortfiiness  standards: 
Special  corxlitlons- 

Eurocopter  Deutschland 
model  MBB-BK 
helicopters;  comments 
due  by  10-25-96; 
published  8-26-% 

Class  C  and  Class  D 
airspace;  corrvnents  due  by 
10-22-%;  published  8-22-% 

Class  D  airspace;  comments 
due  by  10-25-96;  published 
9-17-% 

Class  E  airspace;  cornments 
due  by  10-21-%;  published 

9- 17-% 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Motor  carrier  replacement 
information/registration 
system;  comments  due  by 

10- 25-%;  published  8-26-% 

Motor  carrier  safety  standards: 

Training  of  entry-level 
drivers  of  corrvnercial 
motor  vehicles;  comments 
due  by  10-25-%; 
published  4-25-96 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Fuel  economy  starviards: 

Passenger  autorrrobiles;  low 
volume  manufacturer 
exemptions;  comments 
due  by  10-21-%; 
published  9-5-% 


vi 
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LIST  OF  PUBLIC  LAWS 


This  is  a  list  of  public  bills 
frofti  the  104th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
corijunction  with  “PLUS” 
(Public  Laws  Update  Service) 
on  202-623-6641.  The  text  of 
laws  is  not  published  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  “slip 
laws”)  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone.  202-612-2470). 

H.R.  657/P.L  104-241 
To  extend  the  deadline  urxier 
the  Federal  Power  Act 
applicable  to  the  corotruction 
(ri  three  hydroelectric  projects 
in  the  State  of  Arkansas.  (Oct 
9.  1996;  110  Stat  3141) 

H.R.  68(VP.L  104-242 
To  extend  the  time  for 
construction  of  certain  FERC 
licensed  hydro  projects.  (Oct. 

9,  1996;  110  Stat  3142) 

H.R.  1011/P.L  104-243 
To  extend  the  deadline  under 
the  Federal  Power  Act 
applicable  to  the  construction 
of  a  hydroelectric  project  in 
the  State  of  Ohio.  (Oct  9, 
1996;  110  Stat  3143) 

H.R.  1014/P.L  104-244 
To  authorize  extension  of  time 
limitation  for  a  FERC-issued 
hydroelectric  license.  (Oct  9, 
1996;  110  Stat  3144) 

H.R.  129QirP.L  104-245 
To  reinstate  the  permit  for, 
and  exterxl  the  deadline  under 
the  Federal  Power  Act 
applicable  to  the  construction 
of,  a  hydroelectric  project  in 
Oregon,  and  for  other 
purposes.  (Oct  9.  1996;  110 
Stat  3145) 

H.R.  1335fP.L.  104-246 
To  provide  for  the  extension 
of  a  hydroelectric  project 
located  in  the  State  (rf  West 
Virginia  (Oct  9,  1996;  110 
Stat  3146) 

KR.  1366fP.L  104-247 
To  authorize  the  extension  of 
time  limitation  for  the  FERC- 
issued  hydroelectric  license  for 
the  Mt  Hope  Waterpower 
Project  (Oct.  9.  1996;  110 
Stat  3147) 

H.R.  1791/P.L  104-248 
To  amend  title  XIX  of  the 
Social  Security  Act  to  make 
certain  technical  correctiorrs 
relating  to  physicians’ 


services.  (Oct  9,  1996;  110 
Stat  3148) 

KR.  2501/P.L  104-249 
To  extend  the  deadline  under 
the  Federal  Power  Act 
applicabie  to  the  construction 
of  a  hydroelectric  project  in 
Kentucky,  and  for  other 
purposes.  (Oct.  9,  1996;  110 
Stat  3150) 

KR.  250e/P.L  104-250 
Animal  Drug  Availability  Act  of 
1996  (Oct  9.  1996;  110  Stat 
3151) 

KK  2584/P.L  104-251 
Railroad  Unemployment 
Insurance  Amerfoinents  Act  of 
1996  (Oct  9,  1996;  110  Stat 
3161) 

KK  263(VP.L  104-252 
To  extend  the  deadline  for 
commencement  of  construction 
of  a  hydroelectric  project  in 
the  State  of  Illinois.  (Oct  9, 
1996;  110  Stat  3166) 

KR.  266(VP.L  104-253 
To  increase  the  anrnunt 
authorized  to  be  appropriated 
to  the  Department  of  the 
Interior  for  the  tehsas  River 
National  Wildlife  Refuge,  and 
for  other  purposes.  (Oct.  9, 
1996;  110  Stat  3167) 

KK  2695/P.L  104-254 
To  extend  the  deadline  under 
the  Federal  Power  Act 
applicable  to  the  construction 
of  certain  hydroelectric 
projects  in  the  State  of 
Pennsylvania.  (Oct  9,  1996; 
110  Stat  3168) 

KK  270QfP.L.  104-255 
To  designate  the  building 
located  at  8302  FM  327. 
Elmendorf,  Texas,  which 
houses  operations  of  the 
United  States  Postal  Service, 
as  the  “Amos  F.  Longoria 
Post  Office  Building”.  (Oct  9, 
1996;  110  Stat  3169) 

KK  2773/P.L.  104-256 
To  exterrd  the  deadline  under 
the  Federal  Power  Act 
applicable  to  the  construction 
of  2  hydroelectric  projects  in 
North  Carolina,  and  for  other 
purposes.  (Oct  9,  1996;  110 
Stat  3170) 

KK  2816/P.L  104-257 
To  reinstate  the  license  for, 
and  extend  the  deacfline  urider 
the  Federal  Power  Act 
applicable  to  the  construction 
of,  a  hydroelectric  project  in 
Ohio,  and  for  other  purposes. 
(Oct  9.  1996;  110  Stat  3171) 
KK  28e9/P.L.  104-258 
To  extend  the  deadline  for 
commerK»ment  of  construction 


of  a  hydroelectric  project  in 
the  State  of  Kentucky.  (Oct  9, 
1996;  110  Stat  3172) 

KR.  2967/P.L  104-259 
To  exterxl  the  authorization  of 
the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978, 
and  for  other  purposes.  (Oct 
9,  1996;  110  Stat  3173) 

H.R.  2988IP.L.  104-260 
To  amerxl  the  Clean  Air  Act 
to  provide  that  traffic  signal 
syrx^hronization  projects  are 
exempt  from  certain 
requirements  of  Environmental 
Protection  Agency  Rules.  (Oct. 
9,  1996;  110  Stat  3175) 

H.R.  3068/P.L  104-261 
To  accept  the  request  of  the 
Prairie  IslarxJ  Irxtian 
Corrxnunity  to  revoke  their 
charter  of  incorporation  issued 
under  the  Indian 
Reorganization  Act  (Oct  9, 
1996;  110  Stat  3176) 

KR.  3118/P.L.  104-262 
Veterans’  Health  Care 
Eligibility  Reform  Act  of  1996 
(Oct  9.  1996;  110  Stat  3177) 
H.R.  3458/P.L  104-263 
Veterans’  Compensation  Cost- 
of-Living  Adjustment  Act  of 
1996  (Oct.  9,  1996;  110  Stat 
3212) 

H.R.  3539/P.L.  104-264 
Federal  Aviation 
Reauthorization  Act  of  1996 
(Oct  9.  1996;  110  Stat  3213) 
KR.  3546/P.L.  104-265 
Walhalla  National  Fish 
Hatchery  Conveyance  Act 
(Oct  9,  1996;  110  Stat  3288) 
KK  3660/P.L  104-286 
Reclamation  Recycling  and 
Water  Conservation  Act  of 
1996  (Oct.  9,  1996;  110  Stat 
3290) 

H.R.  3871/P.L  104-267 
To  waive  temporarily  the 
Medicaid  erxollment 
composition  rule  for  certain 
health  maintenarx» 
organizations.  (Oct  9,  1996; 
110  Stat  3298) 

H.R.  3877/P.L  104-268 
To  designate  the  United 
States  Post  Office  building 
located  at  351  West 
WasNngton  Street  in  Camden, 
Arkansas,  as  the  “David  H. 
Pryor  Post  Office  Building”, 
(Oct  9,  1996;  110  Stat  3299) 
KR.  3916/P.L  104-269 
To  make  available  certain 
Voice  of  America  arxl  Radio 
Marti  multilinguai  computer 
readable  text  arxl  voice 
recording.  (Oct  9.  1996;  110 
Stat.  3300) 


H.R.  3973/P.L.  104-270 
To  provide  for  a  study  of  the 
recommerxlations  of  the  Joint 
Federal-State  Commission  on 
Policies  arxl  Programs 
Affecting  Alaska  Natives.  (Oct. 
9.  1996;  110  Stat  3301) 

KR.  4138/P.L  104-271 

Hydrogen  Future  Act  of  1996 
(Oct  9,  1996;  110  Stat  3304) 

KR.  4167/P.L  104-272 
Professional  Boxing  Safety  Act 
of  1996  (Oct  9,  1996;  110 
Stat  3309) 

H.K  4168/P.L.  104-273 

Helium  Privatization  Act  of 
1996  (Oct  9,  1996;  110  Stat 
3315) 

S.  1577/P.L  104-274 

To  authorize  appropriatiorrs  for 
the  National  Historical 
Publications  and  Records 
Commission  for  fiscal  years 
1998,  1999,  2000,  and  2001. 
(Oct  9,  1996;  110  Stat  3321) 

S.  1711/P.L  104-275 

Veterans’  Benefits 
Improvements  Act  of  1996 
(Oct  9,  1996;  110  Stat  3322) 

S.  1802/P.L  104-276 
To  direct  the  Secretary  of  the 
Interior  to  convey  certain 
property  containing  a  fish  arxl 
wildlife  facility  to  the  State  of 
Wyoming,  arid  for  other 
purposes.  (Oct  9,  1996;  110 
Stat  3352) 

S.  1931/P.L.  104-277 
To  provide  that  the  United 
States  Post  Office  and 
Courthouse  building  located  at 
9  East  Broad  Street, 

Cookeville,  Tennessee,  shall 
be  known  and  designated  as 
the  “L  Clure  Morton  United 
States  Post  Office  and 
Courthouse”.  (Oct  9,  1996; 
110  Stat  3354) 

S.  197(VP.L.  104-278 
National  Museum  of  the 
American  Indian  Act 
Amendments  of  1996  (Oct  9, 
1996;  110  Stat.  3355) 

S.  2085/P.L  104-279 
To  authorize  the  Capitol  Guide 
Service  to  accept  voluntary 
services.  (Oct  9.  1996;  110 
Stat  3358) 

S.  2100/P.L  104-280 
To  provide  for  the  extension 
of  certain  authority  for  the 
Marshal  of  the  Supreme  Court 
and  the  Supreme  Court 
Police.  (Oct  9,  1996;  110 
Stat  3359) 


S,  215a/P,L  104-281 
To  designate  the  United 
States  Post  Office  building 
located  in  Brewer,  Maine,  as 
the  “Joshua  Lawrence 
Chamberlain  Post  Office 
Building”,  and  for  other 
purposes.  (Oct  9,  1996;  ItO 
Stat  3360) 

S.J.  Res.  64/P.L.  104-282 
To  commend  Operation  Sail 
for  its  advancement  of 
^otherhood  among  nations, 
its  continuing  commemoration 
of  the  history  of  the  United 
States,  arxJ  its  nurturing  of 
young  cadets  through  training 
in  seamanship,  (Oct  9,  1996: 
110  Stat  3361) 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeldy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  sirx^e  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  currant  CFR  volunes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittartce  (check,  nxMiey  order,  GPO  Deposit 
Account  VISA,  or  Master  Card).  Charge  omlers  may  be  telephoned 
to  the  GPO  Order  Desk,  Mortday  thn^h  Friday,  at  (202)  512-1800 
from  8KX)  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2250. 


Title 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Reserved) . 

....  <869-02WXX»1-1) . 

.  $4.25 

Feb.  1,1996 

3  (1995  Comptation 
and  Ports  100  and 
101) . 

....  (869-828-00002^9) . 

.  22.00 

•Jon.  1,  1996 

4 . 

....  (869-028-00003-7) . 

550 

Jon.  1,  1996 

5  Parts: 

1-699  . 

....  (869-028-00004-5) . 

.  26.00 

Jon.  1,  1996 

700-1199  . 

....  (869-028-00005-3) 

.  20.00 

Jon.  1,  1996 

Jon.  1, 1996 

1200-€nd,  6  (6 
Resented) . 

....  (869-028-00008-1) . 

.  25.0J 

7  Parts: 

0-26 . 

...  (869-02800007-0)  .... 

.  22.00 

Jon.  1,  1996 

27-^  . 

...  (869-02800008-8)  .... 

.  11.00 

Jon.  1, 1996 

46-51  . .'.... . 

...(869-028-00009-6)  .... 

.  13.00 

Jon.  1,  1996 

52  . 

...  (869-028000100) .... 

5.00 

Jon.  1,  1996 

53-209  . 

...(869-02800011-8) .... 

.  17.00 

Jon.  1,  1996 

210-299  . . . 

...  (869-02800012-6)  ..._ 

.  35.00 

'  Jon.  1,  1996 

300-399  . 

...  (869-028000184)  .... 

.  17.00 

Jon.  1,  1996 

400-699  . 

...  (86902800014-2)  .... 

.  22.00 

Jon.  1.  1996 

700-899  . . 

...  (869-02800015-1) .... 

.  25.00 

Jon.  1,  1996 

900-999  . 

...  (869-02800016-9)  .... 

.  30.00 

Jon.  1.  1996 

1000-1199  . 

...  (869-028-00017-7) .... 

.  35.00 

Jon.  1,  1996 

1200-1499  . 

...  (869-02800018-5)  .... 

.  29.00 

Jon.  1,  1996 

1500-1899  . 

...  (869-02800019-3)  .... 

.  41.00 

Jon.  1,  1996 

1900-1939  . . 

...  (869-028-00028-7) .... 

.  16.00 

Jon.  1,  1996 

1940-1949  . 

...  (86902800021-5) .... 

.  31.00 

Jon.  1,  1996 

1950-1999  . 

...  (869-028-00022-3) .... 

.  39.00 

Jon.  1,  1996 

2000-£nd . 

...  (869-02800023-1)  .... 

.  15.00 

Jon.  1,  1996 

8 . 

...  (86902800024-0)  .... 

.  23.00 

Jon.  1,  1996 

9  Parts: 

1-199  . 

....  (869028-00025-8) . 

..  30.00 

Jon.  1,  1996 

200-End  . 

....  (86902800026-6)  ..... 

25.00 

Jon.  1,  1996 

10  Parts: 

0-50  . 

....  (86902800027-4) . 

.  30.00 

■  Jon.  1,  1996 

51-199 . . 

.„.  (869-02800028-2) . 

.  24.00 

Jon.  1, 1996 

200-399 

....  (86902800029-1)  . . 

500 

Jon.  1,  1996 
Jon.  1,  1996 

400-499  . 

....(86902800030-4) . 

.  21.00 

500-End  . 

....  (869-02800031-2) .... 

.  34.00 

Jon.  1,  1996 

11  . 

....  (869-028-00032-1)  .... 

.  15.00 

Jon.  1, 1996 

12  Parts: 

1-T99  . 

....  (869-02800033-9)  .... 

.  12.00 

Jon.  1,  1996 

200-219  . 

....  (86902800034-7)  .... 

.  17.00 

Jon.  1,  1996 

220-299  . 

....  (86902800035-5)  .... 

.  29.00 

Jon.  1, 1996 

300-499  . 

. (86902800036-3)  .... 

.  21.00 

Jon.  1, 1996 

500-599  . . . 

....  (86902800037-1)  .... 

.  20.00 

Jon.  1,  1996 

600-End  . 

. (869028000380) .... 

.  31.00 

Jon.  1,  1996 

13 . 

. (869028-00039-8) .... 

.  18.00 

Mar.  1,  1996 

14  Parts: 

1-59 . 

. (869028-00040-1) .... 

..  34.00 

Jon.  1,  1996 

Title 

Stock  Number 

Price 

Revision  Date 

60-139 . 

. (869-028-00041-0) . 

.  30.00 

Jon.  1,  1996 

140-199  . 

. (869-028-00042-8) . 

.  13.00 

Jon.  1,  1996 

200-1199  . 

. (869-028-00043-8) . 

.  23.00 

Jon.  1,  1996 

1200-End . 

. (869-028-00044-4) . 

.  16.00 

Jon.  1, 1996 

15  Parts: 

0-299  . 

. (86W)28-00045-2) . 

.  16.00 

Jon.  1,  1996 

300-799  . 

. (869-028-00046-1) . 

.  26.00 

Jon.  1, 1996 

800-End  . 

. (869-028-00047-9) . 

.  18.00 

Jon.  1,  1996 

16  Parts: 

0-149  . 

. (869-028-00048-7) . 

6.50 

Jon.  1,  1996 

150-999  . 

. (869-028-00049-5) . 

.  19.00 

Jon.  1, 1996 

1000-End . 

. (869-028-00050-9) .... 

.  26.00 

Joa  1,  1996 

17  Parts: 

1-199  . 

. (869-028-00052-5)  .... 

.  21.00 

Apr.  1,  1996 

200-239  . 

. (869-028-00053-3)  .... 

.  25.00 

Apr.  1,  1996 

240-End  . 

. (869-028-00054-1) .... 

.  31.00 

Apr.  1,  1996 

18  Parts: 

1-149  . 

. (869-028-00055-0)  .... 

.  17.00 

Apr.  1,  1996 

150-279  . 

. (869-028-00056-8)  .... 

.  12.00 

Apr.  1,  1996 

280-399  . 

. (869-028-00057-6) .... 

.  13.00 

Apr.  1,  1996 

400-End  . 

. (869-028-000584)  .... 

.  11.00 

Apr.  1,  1996 

19  Parts: 

1-140  . 

. (869-028-00059-2) .... 

.  26.00 

Apr.  1,  1996 

141-199  . 

. (869-028-00060-6) .... 

.  23.00 

Apr.  1,  1996 

200-End  . 

....;.  (869-028-00061-4)  .... 

.  12.00 

Apr.  1,  1996 

20  Parts: 

1-399  . 

. (869-028-00062-2) .... 

.  20.00 

Apr.  1,  1996 

400499 . 

. (869-028^)0063-1)  .... 

.  35.00 

Apr.  1,  1996 

500-End  . 

. (869-028-00064-9) .... 

.  32.00 

Apr.  1, 1996 

21  Parts: 

1-99 . 

. (869-02800065-7) .... 

.  16.00 

Apr.  1,  1996 

100-169  . 

. (869-028-00066-5)  .... 

.  22.00 

Apr.  1,  1996 

170-199  . 

. (869-028-00067-3)  .... 

.  29.00 

Apr.  1,  1996 

200-299  . 

. (869-028-00068-1)  .... 

7.00 

Apr.  1,  1996 

300499 . 

. (869-02&-00069-0)  .... 

.  50.00 

Apr.  1,  1996 

500-599  . 

. (869-028-00070-3)  .... 

.  28.00 

Apr.  1,  1996 

600-799  . 

. (869-028-00071-1)  .... 

8.50 

Apr.  1,  1996 

800-1299  ..; . 

. (869-028-00072-0)  .... 

30  00 

Apr.  1,  1996 
Apr.  1,  1996 

13(KHnd . 

. (869-0284)0073-8)  .... 

.  14.00 

22  Parts: 

1-299  . 

. (8694)28-00074-6) .... 

.  36.00 

Apr.  1,  1996 

300-End  . 

. (869-028-00075-4) .... 

.  24.00 

Apr.  1,  1996 

23 . 

. (869-028-00076-2)  .... 

..  21.00 

Apr.  1,  1996 

24  Parts: 

0-199  . 

. (869-0284)0077-1) .... 

.  30.00 

May  1,  1996 

200-219  . 

. (8694)284)0078-9)  .... 

.  14.00 

May  1, 1996 

220499  . 

. (869-028-00079-7)  .... 

..  13.00 

May  1,  1996 

500-699  . 

. (869-0284)008()-1) .... 

.  14.00 

May  1,  1996 

700-899  . 

. (869-0284)0081-9) .... 

..  13.00 

May  1, 1996 

900-1699  . 

. (869-028-00082-7) .... 

.  21.00 

May  1, 1996 

1700-End . 

......  (869-028-00083-5) .... 

.  14.00 

May  1,  1996 

25  . 

. (869-028-00084-3)  .... 

..  32.00 

May  1, 1996 

26  Parts: 

§§1.0-1-1.60 . 

. (869-028-00085-1)  ... 

:  21.00 

Apr.  1,  1996 

^1.61-1.169 . 

. (869-028-000864))  ... 

.  34.00 

Apr.  1,  1996 

§§1.170-1.300  . 

. (869-0284)0087-8)  ... 

.  24.00 

Apr.  1,  1996 

§§1.301-1400  . 

. (869-0284)0088-6) ... 

.  17.00 

Apr.  1,  1996 

§§1.401-1440  . 

. (869-028-00089-4)  ... 

.  31.00 

Apr.  1,  1996 

§§1441-1.500  . 

. (869-028-00090-8)  ... 

.  22.00 

Apr,  1,  1996 

§§1.501-1.640  . 

....„  (869-028-00091-6)  ... 

.  21.00 

Apr.  1,  1996 

§§1.641-1.850  . 

. (869-028-00092-4)  ... 

.  25.00 

Apr.  1,  1996 

§§1.851-1.907  . 

. (8694)28-00093-2)  ... 

.  26.00 

Apr.  1,  1996 

§§1.908-1.1000  . 

......  (8694)234)0094-1) ... 

.  26.00 

Apr.  1,  1996 

§§1.1001-1.1400  ... 

. (869-0284)0095-9)  ... 

.  26.00 

Apr.  1.  1996 

§§  1.1401-End  . 

. (869-028-00093-7) ... 

.  35.00 

Apr.  1,  1996 

^29 . 

. .  (869-0284)0097-5)  ... 

.  28.00 

Apr.  1,  1996 

30-39  . 

. (869-028-00098-3)  ... 

.  20.00 

Apr.  1,  1996 

40-49  . 

. (869-0284)0099-))  ... 

.  13.00 

Apr.  1,  1996 

50-299  . 

. (869-028-00100-9) ... 

.  14.00 

Apr.  1,  1996 

300-499  . 

. (869-0284)0101-7)  ... 

..  25.00 

Apr.  1,  1996 

Federal  Register  /  Vol.  61,  No.  200  /  Tuesday,  October  15,  1996  /  Reader  Aids 


ix 


Title 

Stock  Number 

Price 

Revision  Date 

500-599  . 

(869-028-00102-5) . 

6.00 

<Apr.  1,  1990 

Am-Fnd  . 

(869-028-00103-3)  . 

8.00 

Apr.  1,  1996 

27  Parts: 

1-199  . 

(869-028-00104-1) . 

44.00 

Apr.  1,  1996 

200-End  . 

(869-028-00105-0)  . 

13.00 

Apr.  1,  1996 

28  Parts: . 

1-42  . 

(869-028-00106-8) . 

35.00 

July  1,  1996 

43-end . 

(869-028-00107-6)  . 

30.00 

July  1,  1996 

29  Parts: 

0-99  . 

(869-028-00108-4) . 

26.00 

July  1,  1996 

10(M99 . 

(869-028-00109-2) . 

12.00 

July  1, 1996 

500-899 . 

(869-028-00110-6) . 

48.00 

July  1, 1996 

909-1899  . 

(869-028-00111-4) . 

20.00 

July  1, 1996 

1900-1910  (§§1901.1  to 
1910.999) . 

,(869-026-00114-6) . 

33.00 

July  1,  1995 

1910  (§§1910.1000  to 
end) . . . 

,(869-026-00115-4) . 

22.00 

July  1,  1995 

1911-1925  . 

.(869-028-00114-9) . 

19.00 

July  1,  1996 

1926  . 

(869-026-00117-1)  . 

35.00 

July  1,  1995 

1927-End  . 

(869-026-00118-9)  . 

36.00 

Julv  1.  1995 

30  Parts: 

1-199  . 

.(869-026-00119-7) . 

25.00 

July  1,  1995 

200-699  . 

.(869-028-00118-1) . 

26.00 

July  1,  1996 

700-End  . 

.(869-028-00119-0) . 

38.00 

July  1,  1996 

31  Parts: 

0-199  . 

.  (869-028-00120-3) . 

20.00 

July  1,  1996 

200-End  . 

.  (869-026-00123-5) . 

25.00 

July  1,  1995 

32  Parts: 

1-39,  Vol.  1 . 

.  15.00 

2July  1,  1984 

1-39,  Vol.  II . 

.  19.00 

2July  1,  1984 

1-39,  Vol.  Ill . 

.  18.00 

2July  1,  1984 

1-190  . 

(869-028-00122-0) . 

42.00 

July  1,  1996 

191-399  . 

(869-028-00123-8) . 

50.00 

July  1,  1996 

400-629  . 

(869-026-00126-0)  ...... 

26.00 

July  1,  1995 

630-699  . . 

(869-028-00126^1) . 

14.00 

sjuly  1,  1991 

700-799  . 

(869-028-00126-2)  . 

28.00 

July  1,  1996 

800-End  . 

(869-026-00129-4) . 

22.00 

July  1,  1995 

33  Parts: 

1-124  . 

.  (869-026-00130-8) . 

.  20.00 

July  1,  1995 

125-199  . 

.  (869-026-00131-6) . 

.  27.00 

July  1,  1995 

200-End  . 

.  (869-028-00130-1) . 

.  32.00 

July  1,  1996 

34  Parts: 

1-299  . 

.  (869-028-00131-9) . 

.  27.00 

July  1,  1996 

300-399  . 

.  (869-028-00132-7) . 

.  27.00 

July  1,  1996 

400-End  . 

.  (869-0264)0135-9) . 

.  37.00 

July  5,  1995 

35 . 

.  (869-028-00134-3) . 

.  15.00 

July  1,  1996 

36  Parts 

•1-199  . 

.  (869-028-00136-1) . 

.  20.00 

July  1,  1996 

200-End  . 

.  (869-026-00138-3) . 

.  37.00 

July  1,  1995 

37 . 

.  (869-028-00137-8) . 

.  24.00 

July  1,  1996 

38  Parts: 

0-17  . 

.  (869-026-00146-5) . 

.  30.00 

July  1,  1995 

18-End  . 

. (869-026-00141-3)  . 

.  30.00 

July  1,  1995 

39  . 

.  (869-0284)0146-8) . 

.  23.00 

July  1,  1996 

40  Parts: 

•1-51  . 

.  (869-028-00141-6) . 

50.00 

July  1,  1996 

52  . 

.  (869-026-00144-8) . 

39.00 

July  1,  1995 

53-59  . 

,.  (869-026-00145-6) . 

11.00 

•  July  1,  1995 

60  . 

,.(869-026-00146-4)  . 

36.00 

July  1,  1995 

61-71  . 

,.  (869-026-00147-2) . 

36.00 

July  1,  1995 

72-85  . 

,.  (869-026-00148-1) . 

41.00 

July  1,  1995 

86  . 

..  (869-0264)0149-9) . 

40.00 

July  1, 1995 

87-135  . 

,.  (869-028-00149-1) . 

5.00 

July  1,  1996 

87-149  . 

..  (869-026-00150-2) . 

41.00 

July  1,  1995 

150-189  . 

..  (869-0264)0151-1) . 

25.00 

July  1,  1995 

190-259  . . . 

..  (869-028-00152-1) . 

22.00 

July  1, 1996 

260-299  . 

..  (869-026-00153-7) . 

40.00 

July  1,  1995 

300-399  . . 

..  (869-026-00154-5) . 

'  21.00 

July  1,  1995 

400-424 . 

..  (869-0284)0155-6) . 

33.00 

July  1,  1996 

Title 

atock  Number 

Price 

RevMori  Date 

425-699  . 

(869-026-00156-1) . 

.  30.00 

July  1,  1995 

700-789  . 

(869-028-00157-2) . 

.  33.00 

July  1,  1996 

•790-End . 

(869-028-00158-7) . 

.  19.00 

Jv4y  1,  1996 

41  Chapters: 

1, 1-1  to  1-10 . 

..  13.00 

»July  1,  1984 

1,1-11  to  Appendix,  2  (2  Reserved) . 

..  13.00 

»July  1,  1984 

3-6 . 

..  14.00 

»Ji4y  1,  1984 

7 . 

..  6.00 

»July  1,  1984 

8 . . . 

..  4.50 

’July  1,  1984 

9 . 

..  13.00 

’July  1,  1984 

10-17 . 

..  9.50 

’July  1, 1984 

18,  Vol.  1,  Ports  1-5  . 

..  13.00 

’July  1,‘1984 

18,  Vol  li.  Ports  6-19 . 

..  13.00 

’July  1, 1984 

18,  Vol.  Ill,  Ports  20-52  .. 

..  13.00 

’July  1,  1984 

19-100  . 

..  13.00 

’July  1, 1984 

1-100  . 

.  (869-026-00159-6) . 

9.50 

July  1, 1995 

101  . 

.  (869-026-00160-0) . 

.  29.00 

July  1, 1995 

102-200  . 

.  (869-028-00161-1) . 

.  17.00 

July  1,  1996 

201-End  . 

.  (869-026-00162-6) . 

.  13.00 

July  1,  1995 

42  Parts: 

1-399  . 

.  (869-026-00163-4) . 

.  26.00 

Oct.  1,  1995 

400-429  . 

.  (869-026-00164-2) . 

.  26.00 

Oct.  1,  1995 

430-End  . 

.  (869-026-00165-1) . 

,.  39.00 

Oct.  1,  1995 

43  Parts: 

1-999  . 

.  (869-026-00166-9) . 

,.  23.00 

Oct.  1,  1995 

1000-3999  . 

.  (869-026-00167-7) . 

..  31.00 

Oct.  1,  1995 

4000-End . 

.  (869-026-00168-5) . 

..  15.00 

Oct.  1,  1995 

44  . .  . . 

.  (869-026-00169-3)  .... 

..  24.00 

Oct.  1,  1995 

45  Parts: 

1-199  . . . 

.  (869-022-00170-7) . 

..  22.00 

Oct.  1,  1995 

200^99 . 

.  (869-026-00171-5)  .... 

..  14.00 

Oct.  1,  1995 

500-1199  . . 

.(869-026-00172-3)  .... 

..  23.00 

Oct.  1,  1995 

1200-End . 

.  (869-026-00173-1)  .... 

..  26.00 

Oct.  1,  1995 

46  Parts: 

1-40  . 

.  (869-026-00174-0)  ... 

.  21.00 

Oct.  1,  1995 

41-69  . 

.  (869-026-00175-8)  ... 

.  17.00 

Oct.  1,  1995 

70-89  . . 

.  (869-026-00176-6)  ... 

8.50 

Oct.  1,  1995 

90-139  . 

.  (869-026-00177-4)  ... 

15.00 

Oct.  1,  1995 

140-155  . . 

.  (869-026-00178-2)  ... 

.  12.00 

Oct.  i;  1995 

156-165  . 

.(869-026-00179-1)  ... 

.  17.00 

Oct.  1,  1995 

166-199  . 

.  (869-026-00180-4)  ... 

.  17.00 

Oct.  1,  1995 

20(M99 . 

.  (869-026-00181-2)  ... 

.  19.00 

Oct.  1,  1995 

500-End  . 

.  (869-026-00182-1)  ... 

.  13.00 

Oct.  1,  1995 

47  Parts: 

0-19  . 

.  (869-026-00183-9)  ... 

..  25.00 

Oct.  1,  1995 

20-39  . 

.  (869-026-00184-7) ... 

..  21.00 

Oct.  1,  1995 

40-69  . 

.  (869-026-00185-5) ... 

..  14.00 

Oct.  1,  1995 

70-79  . 

.  (869-026-00186-3)  ... 

..  24.00 

Oct.  1,  1995 

80-End  . 

.  (869-026-00187-1)  ... 

..  30.00 

Oct.  1,  1995 

48  Chapters: 

1  (Parts  1-51) . 

,.  (869-026-00188-0)  ... 

..  39.00 

Oct.T,  1995 

1  (Parts  52-99)  . 

,.  (869-026-00189-8)  ... 

..  24.00 

Oct.  1,  1995 

2  (Parts  201-251) . 

,.  (869-026-00190-1)  ... 

..  17.00 

Oct.  1,  1995 

2  (Parts  252-299) . 

..  (869-026-00191-0)  ... 

..  13.00 

Oct.  1,  1995 

3-6 . 

,.  (869-026-00192-8)  ... 

..  23.00 

Oct.  1,  1995 

7-14  . 

..  (869-026-00193-6)  ... 

..  28.00 

Oct.  1,  1995 

15-28  . 

..  (869-026-00194-4)  ... 

..  31.00 

Oct.  1,  1995 

29-End  . 

,.  (869-026-00195-2)  ... 

..  19.00 

Oct.  1,  1995 

49  Parts: 

1-99  . . . 

..  (869-026-00196-1) ... 

..  25.00 

Oct.  1,  1995 

100-177  . 

..  (869-026-00197-9)  ... 

..  34.00 

Oct.  1,  1995 

178-199  . 

..  (869-026-00198-7)  ... 

..  22.00 

Oct.  1,  1995 

200-399  . 

..  (869-026-00199-5)  ... 

..  30.00 

Oct.  1,  1995 

400-999  . 

..  (869-026-00200-2)  ... 

..  40.00 

Oct.  1,  1995 

1000-1199  . 

..  (869-026-00201-1) ... 

..  18.00 

Oct.  1,  1995 

1200-End . 

..  (869-026-00202-9) ... 

15.00 

Oct.  1,  199.5 

Oct.  1,  1995 

50  Parts: 

1-199  . 

..  (869-026-00203-7) .... 

,..  26,00 

200-599  . 

..  (869-026-00204-5) .... 

,..  22.00 

Oct.  1,  1995 

600-End  . . . . 

..  (869-026-00205-31  .... 

,..  27.00 

Oct.  1,  1995 

Jan.  1, 1996 
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,..  35.00 
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